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VI1IAG3  OF  Lacai^dj;  PARp, 
a  mimic  ipal  corporetioi 
GjjOKGJ  a*.  MNDRY,    its    f 
president*   and  KOY  M.   ^^ICK, 
its  treasurer. 

Appellants* 


COURT,  COOK  Gomrifu 

29  7  I.A.  631^ 


UR,   PRtSSIDING  JUSTIGIi  PRI SUD 
BBIIVJRSD  THS  OPXHIOH  05"  THIS  COURTo 


On  Deceiaber  31,  1936,  Stajiley  D»   lilney,  plaintiff,  filed 
a  mandamus  proceeding  against  the  Village  of  LaGrange  Park  and  its 
officials,   seeking  the  issuance   of  a  peremptory  ordsr  to  pay  him 
the  sums  of  42,400  and  |300v  respectively,   together  v/ith  interest, 
out   of   the  general  ftinds   of   the  village,    the  amoiinta  claimed  "being 
evidenced  hy   two  special  assessment  vouchers  issued  to  him  April 
4,  1927*     Motions  of   the  defendants  to  strike  the  complaint  and 
to  dismiss  the  action  were   aenied  hy  the  court  and  a  rule  entered 
upon   them   to  answer.     Thereupon  defendants  filed   their  answer 
and  plaintiff  interposed   a  motion  and   affidavit   to   strike   the 
same   and  for   suramary  judgment.     Defendants   thereupon  filed   their 
motion   to   strike  plaintiff's   "motion  to  strike  ans\/er  of  defendants 
and   to  enter  a  sununary  Judgment  for  plaintiff,"  Tshich  was   overruled 
by  the  court,  and   on  May  28»  1937,    defendants'    answer  was   stricken 
for  insufficiency,  default  was  entered  against  them  for  want  of 
any  defense,  plaintiff's  motion  for  summary  judgment  was  confirmed 
and   sustained  without   the  hearing   of  any  testimony,,   and   the  court 
ordered    the  clerk   to  issue   a  writ   of  mandamus   dircctine  the    defend- 
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tXOIUj;)  .M  YOH  htv-.   ,*ns&ia9tq 
•  a*ni?IXsqq/ 


.Drum. 


miff  -^sq  od^   ic&bTO  Y^o-Jipasisq  si  lo   sonisuaai  edi  8«±3ls93   taXB^olllo 

,is8ToJnx  rl;txw  -lefi^ssoa    t^XsTiicsqaa-r   ^00S»1  bea  00>,  ai':  lo   MKr«  9ifJ 

^fll&cf  oeraiflXo  a^iaisosnsi  &di    ttajXIiv  sriJ    lo   abau'j.  Leisa&Q  srW  'io   ^uo 

li.'iq.ii  aid  oi   botsaai  arodcuov  ^neta'asbuja  Xexocqa  owi   x^  beonaJxTO 

b«*j  iatnlqsxoo  »di    e^riiii   oi   Biaabnelsb  ed3   'i©   axtoidoH     .VSPX   »^ 

beieoco  alwi  b  bos  iii/oo  odi  xd  &ex«c.D   uisw  not ;> 0^3  edi  aelmatb  0: 

tovrans  lisrfJ   beXxl  s^jsubrr&lob  ttoqusiadT      .  levrena  Ov*   mc-i'.i   noqu. 

9di   95[xiia   oJ   ilyxAlYiB  basx  ctoliom  b  boHoqieJal  'ritiHiulKi,  bns 

ttsdi   beXX't  aoqu&r9dt  Btnebsidlsi     ,iasBs^bul  YtaaimuQ   Tol  cfui  mm« 

ainsbnaleb  lo  isv/sns  siLtii^a  oi  noxJoia"   st'llUnl'^Xq  ei^itt^s  oj  aoliom 

baJLuiisvo   Gaw  doidvf  "tlll^JnlaXq  lol  insi^but  TE^aaooia  a  ie;fne  ei   baa 

ns^-oltvia   aaw  le^'ana    'B^aebnalob    ^VSeX  «BS  y-^M  po  baa  tviwoo  eri^  y^ 

Tto  innv  -lol  laaiiii   ianlaao  beiarfne  bbw  ;^Xua^9b  t^onijloliluaxii   xol 

bera^tllnoo  amt  insm&bsjl  y;iaEmja  •rol  floiiom  a'l'iiinlaXq  ,seneli6  -^j: 

J-iuoo  aricf  una  *\;noBii;tas^  Yn.fi  Io   ciaXni'.sxf  eif^   iuoAilw  beai.eian*  boa 

"toalob   9di  3fli;lot>ilb  ujjxfUiba.am  lo   dixw  a  ex/sal  o^  jfidXo  sii^   b  itsbxo 
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ants  and   each  of   them  to  pay  i'orthvvith  to   the  plaintiff   the 
principal  svun  of  $2t700»   together  iri.th  interest  and  costs,  jDe- 
fendants  appeal  from  the  findings »  orders  and  judgment   thus 
entered* 

From  the  material  facts  disclosed  by  the  complaint  It 
appears    that   on  ..pril  4,  1927,    the  Village   of  LaGrange  i^ark  iseued 
a  special  assessment  voucher   to  plaintiff  for   services  rendered  "by 
him  as  coumis&ioner  in  special  assessment  proceeding  No«  449t649) 
superior  court,  in  the  sum  of  |2,400,  payable   "from  the  funds  to 
he  obtained  by  collection  of  the  First  Installment"  of  said  special 
assessment,    "but  out   of  no  other  installment,   assessment  or  fi;nd, 
and  when  and  as  so  collected  and  in  the  Village   Treasury."     The 
voucher  also  provided   that   "In  consideration  of   the  issuing  of 
this  Voucher,"   the  payee   accepted   the   sejue    "in  full  payment  of   the 
amount  herein  stated,   and  relintiuish  any  and  all  claims   or  liens" 
against   the  Village   "for   the  vork  mentioned  herein,   or,  for   the 
payment  of   this  Vouchor  except  frcm  the  collection  of   the  install- 
ment herein  named.*'     It   lite  vise   appears   that    the   ordinance  upon 
which  the  Superior   court  proceeding  was  predicated,   »vas  drawn  ^y 
the    then  attorney  for   the  village,  who  novv  represents  plaintiff, 
and  it  provided  "that  said  improyemente  shall  be  made  and   the  -vrtiole 
cost  thereof,   including  the  sum  of  $7,391«37  costs,  being  the  aaount 
included  in  ssiid  estimate   of   the  President   of   the  Board   of  local 
Improvements   as   the   cost   of  making,  levying  and  collecting   the 
special  assessment  herein  provided  for,  be  paid  for  by  special 
assessment,   in  accordance  with  an  .ct  of   the  General   .iSbembly, 
entitled:     'An  ivot  Concerning  Looal  Improvements,'    approved  Jxine  14, 
1897,  and   the  amendments  thereto,"   which    .ct  provides   that,    "The 
costs  and  expenses   of  maintaining  tbB  board   of  looal  improvements 
herein  authorized,    of  paying  salaries   of   the  members   of   ^aid  board, 
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adi  Itiiaii^lq.  »d.t  oi  rishaaro'i  X/oq^  9i  cutuls   lo  ilzee  baa  sin& 
-9ki  •8;r800  baa  iaoTsjial  dii«  iBJii&^oi   xQOV%S.t  lo  at/a  Lsqloatiti 

esjdi    JTieffisdiJt   'Jn~   ---    -  -    ,as«lbni'-       ''    .-^.'oxl  X-saqqa   aiojiftnal 

Exjijaai  2fi:i$4  ^gasxOail  ^o  a»^i;XxV  sriJ    t^i^syi  ,>  Il'xq..  no   J^ari^   aa-?ec[q« 

t^JkA^C^^   •oK  axixbeatotiq  jjtteiaaas  ;as  lisi. ;-  ianoiaaiasBO   Jjs  aid 

!;;lt  ©it^  fflo-il"   »X«fibYBf  «'JOi^«i"  ,^ijjoa  -xoiisqu- 

Ifiioscie  f>i;«a  lo  ''?«sjEttIi«*aaI  ^faii'J  ail*    io  noxJoeXIoo  -^cf  bsniijd'cfe  srf 

«onir1   io  o-nsi:J?;  •  <  -O   Juo   Ji/cf"    <Jn6cioa©aaB 

9iiT     " ♦■\cxi;a»€riX   ti^jijiXlV   »ii^    ui   i-ii-   ut.;fOi.lXoo  oa  a^e   bna  HSil*  bns 

"i     r.tr.i     sd*  16  i«)fl*J3'X3J&i«n<3o  xtl"   *fii£*   b^blvyiQ  oaXe  'li-doiJOT 

oxfv    in   jnocr<t5q  XX«1  «i"   ^JSt-a  atlv'   b@;?q»eoB  ©o^iaq  sxi;f   "^ttarfSiroV  elrf^ 

^uas-xL  to  ajftijsXo  XX*  {jKis  xtts  d.'.s.ispai.l&'i  brv3  ,b&i.-?;»a  xtx»i9*I  daucim 

$M  rrol  »io   tMstatE  baijoiiasw  ^tovr  s£*  lol"  a;jaX£iV  »jS# '^d-aniiBsa 

-XXjBctaitl  ssffd   lo  ««rii'o«Xlo3  auf*  aotl  *q*ox9  tftrfowoV  aMJ  "lo  Jsesatfiq 

■^  [t^rnTCb  aMt  tb®*js8J:fa©^<I  ajsw  3«j:St>eoo*:q  itssoo  tcl-x»C[U'''  &tid  daisSx 

tYitSnifilci  a;Jn!Jffeft'xgo«  ViOft  orl*  «sij»!*XXiT  «rij   'tot  x^tnoii.   itsfW    ertl 

©Xoxlw  erf*   bn*  ©bjan  »rf  XXii^^T*  etfoSirfaYCtqgHl:  fci^sa  *£rrf?"  "ftabivOTrj-  :fi  biy.R 

.vronr*  adS  -^asBd  «!ij'aoo  ?t»H?£tr!'  lo  esffs  srii  tn-c^^Xoni    tloftoii^   taoo 

XrooJ:  lo  btaoS.  asii  lo  tt^biUQil  sdi  la  d*s£!lcta©  &t  a  «i  bsbuisai 

»tli  5,ni*s«XXoo  baa  yrtiTrveX  «anJbf;Tfli  lo  i^oo  »/(*  a/j  ad^ntamcvotqail 

XBloaqa  x<f  TOl  bisq  otf  ,-rol  b9&jrrc••r^3  alataii  iaamiaon-ixa  X^xoaqa 

t'viXcfaoaaj.   Xeieri:»0  9ri;t   lo  *  o,.  ctstLitir  ooiTjsbrcc  ooa  nl    t^neujiJesn  1- 

,  .  .:  .mrL  feQTort'TiB    »«QtnoEt©voi^l  X/^ooJ  snXfl'SJXSffDO 'ioA  nA'      :5©XiidTto 

oflt^'   ,*ul;>   3©Miiro^q[  io;-  rfolif\r  ♦•,oi9T3ffj  eJnfttgbKane  ©if^  bus  tl'CSX 

u*rt9ffloTo?:qfiti  icooX  •»)  bTcaotf  orf*  viithttsintssi  Id  aenneqfsa  i»«e  Bcfaer 

»6t«oiif  bicb    lo    erredirioiii  scf^    lo    <j9X'i..-Xn-!     -.nlvyj-.    'i       ,  b&;;lTPi-{.ti:.-!    r,.:  j*-ier.< 
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and  the  expense  of  making  and  levying  special  assessment  or 
special  taxes  and  of  letting  and  executing  contracts;  and  also 
the  entire  cost  and  expense  at  trending  the  makinc?  and  return  of 
the  assesBiaent  rolls  and  the  necessary  estimates,  examinations, 
advertisements,  etc.,  connected  with  the  proceedings  herein 
prOTided  for,  including  the  cert  corts,  Including  the  fees  to 
oommissioners  in  condemnation  proceedings,  which  are  to  "be  taxed 
as  ahove  provided,  shaJl  Toe  paid  hy  the  city,  village  or  town  oitt 
of  its  general  fund:  Provided y  However >  that  in  cities,  towns  or 
villages  of  this  state  having  a  population  of  less  than  five  hundred 
thousand  hy  the  last  preceding  census  of  the  United  r>tates,  or  of 
this  State,  the  city,  village  or  town*  as  the  case  may  he,  may  ia 
and  hy  the  ordinance  providing  for  the  assessment  prescrihed  provide 
that  a  certain  sum,  not  to  exceed  6  per  centum  of  the  amount  of  such 
assessment,  shall  he  applied  toward  the  payment  of  the  aforesaid 
and  other  costs  of  making  and  collecting  such  assessment.  ■■^**** 
(Illinois  otate  Bar  Stats.,  3.935,  Jhap.  24,  par.  226,  sec.  94, 
p*  396.) 

In  1930  the  Supreme  Court  of  Illinois  in  Gray  v.  Blackj 
338  Ill«  488,  held  the  ordinance  in  question  void  hecause  it  failed 
to  determine  the  nattire  and  cha-racter  of  the  improvement,  and  there- 
after the  village,  pursuant  to  the  opinion  of  the  Supreme  Court, 
caused  the  proceeding  in  the  Superior  court  to  he  dismissed.  Ho 
demand  was  ever  made  upon  any  of  the  defendants  for  payment  of 
the  voucher  or  the  amount  designated  therein  out  of  the  general 
funds  or  any  other  funds,  and  no  adjudication  wc:s  had  in  any  couirt 
to  determine  plaintiff's  right  to  any  amount  growine  out  of  the 

transaction* 

The  prinoips.l  questions  presented  for  determination  are, 
whether  (1)  the  complaint  states  a  cause  of  action  in  mandanus, 
and  (2)  if  it  does,  whether  the  answer  states  a  defense  to  the 


'10   #rTsni"3&;'.e3  Isiosiiu    .nt^rsL   'v-:  ^nMsza  lo   »aaoqx8  9tli  boa 

^0  I'  atisqxB  bfis  Jeoa  s^i^ne  erfi 

«enoi«iiniatBX9  ,a9;fi,aiii-9  x*^jeaaso9n  eri*  br«  allot  3nom33&aaM  »di 

aiQiOJi  aanibaacoaq  •^i  j^o&nno:  .  i^nsaieaiia^Tbp 

o;t   a&&t  ^'di  iittbi/Ioni:   ta^aoo  o'-oo  siiJ  ^jMiUtiioai  «iot  beblrotq 

■iifw   ,asfli5saooiq  nol^Janaobnoo  n±  B^anolcelxfioiee 

^c   n«'0"    -0   sTj^.j-i.  rT  (Y^io  'wl'*  X^  bi/sq  ecf  II.Rrfa   «bebiTOiC[  svorfa  a« 

10  aK&o:t  »8sl*lo  ni  Ssidi   cTg^aroH  tbebiTOTq:     :  &n« "5.  La-ian&z   **i   ^ 

'^■r£rtm{  srvil  asidi   sp.sL  ^o  «ci:ijjXi/QOq  a  "^alrsA  9$s?^a  aijii   lo  asaaXIiT 

lo  to   ,39,tx*J^     b&^inU  eiiJ   lo  awanoo  •^nibsoatq  ;t^sl  sri^  ycf  bfiaajjorf* 

ax  Ysci  «se'  \;sci  ©sbo  exfd    sa   ,n7.o.5   -xo   e^e.LLlv  «'^*xo   ox£:f    «s;^fl;f      ahii 

Bbi-votq  b9cfJ:xo8stct  ;>B«Biaa©s««  ©rt*  v:oJ.  •anifiivotq  oofrSRJtbio   wf^  Y<^  *«* 

dou3  lo  oCttfoei^M  Si£;t   lo  muii-  on  tssua  aiai-ioo  &  iasii 

JJlcastols  fiiii   lo   v^nQisr.  •iX'^q.'?-  9Cf  Ilaria   ,jnsaaa«8aa 

**«*  «;^a9iriBu9asj8  rfoaa  g^niJosXXoo  bjtis  ^xiiitoa  lo  u*aoo  tsri^o  bos 

nh^   .Of>a    ,dL;S    .ti^q   «^i;   *qBifC   ,3e9X   «.aifiCfo  TtiiS  s^jbJ-  cionlXXl) 

{.dec  vq 

j_zpaia;  ,Y  iQ-.p  ai  alonxIII  lo   ixuoi  3a:x:^u<'-  Bdi   O&Gl  al 

■>sli&1  ix  enjj.'so«Ci'  :)XOv  aoiissu^  oi  aoiusot'jto   0Xf;t   bXari  t86^  •XII  8£fi 

•   <;^noBicvo  xqaxi  eri^    lo  T»doist;srfo  bn-o   9tv*«n  aii;;?  ©ni«t6;>Bb  9i 

tJ'u:o^    bei'.^iq,a     axtr   lo   rtolitxqo  sri-'  oi    ;JE£i-iAf8tx;q  ««njBXXiv  siiO   tetfle 

oT:     .SsaeiMsiS  etf  o^  Jtwoo  tori»nfi<.  siii  Ki  ^nlbaeooici  ttii   b9a<i«o 

xo  i[t&m.»fl  'io"ji  niaiiOdiilsb   oiii   lo  yJ'^s  noqi;  ob«a  leya   tui.y  bijwajsb 

X«t8n98  ©rii    -o  "^3  niotan';)   &»4snaii-ofJ  sauoi'M  eiW  to  tedouov  fxii 

iisjoo  ACitB  ni  b^::  xj.20lbift&«  on  k«s   «sbrrul  loifJr   Y.rti  to   abrtul 

erij    lo  iu6  ;iiniwo'i:3  J^fltrow/;  x«-«  o^^   ^^    ■'         '        -iti-cXq  »«iJiin:o;t«&  0-' 

«noxlD«ariJiiti 
<-        a©J:^6ni:m7eJ©b   nol  bsiasuetq  anoi.  ajjwp  X^sqXoaitq  srfT 
cBirxKibni^vn  nx  ncliofi  lo  eoujBC  js  ds^s^e  ;tnljsXq.iao&  -xef(^adv 

Oifi  o:t   i^iinolob  «  saiB^a  tawana  aid^   tedcToifiY   <Qaob  ii  11   (S)   bus 
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oomplaint  in  the  ionn  in  v.hich  it  is  d  ravn*     The  complaint  is 
voliuuinouB f   occupying  some  eleven  printed  pages   of   the   ahetraot* 
V<ithout  attempting  to  Burcxaarize  it,  it  clearly  appears  tliat  plain- 
tiff  is   seeking  to  compel  payment   of   the   respective  sims  claimed 
Tdv  tdm  out   of   the  general  funds  of    the  village  on  a  quantim  meruit 
■basis f  and  his  complaint  is  in  effect  nothing  more   than  a  common 
law  declaration  in  assumpsit.        This   raisea   the  immediate  question 
whether  a  petition  for  a  writ  of  mandamuB  -Viill  issue  under  the 
allegations   of   the  complaint.     The  law  is  well  established  hy  a 
long  line   of  decisions  in  this  state   that  mandamus,  "being  an 
extraordinary  remedy,  will  not  lie  unless   the  r elator  has  a  clear 
and  undoubted   right   to   the  r  elief   sought,  which  the  pstr  ty   owing 
the  duty  has  failed   to  perform.      (Mann  v.  Downers   Grove  lianitary 
District,   26C  111*  App.   526,    531;     Goughlin  v.  Ghicago  Park  ]^istrict| 
564  111.  90;  People  v.  Hiallihan »  284  111.  App.  54;   People  v.  ,'vmesy 
360  111.  31,   35;     People  v.  Dixon,   346  111.  454.)         nd  if  the 
right   of    the   relator  must   first  be  fixed  and  if    the  duty  of   the 
officer  sought  to  be  coerced  must  first  be   determined,  mandamus  is 
not   the  proper  remedy.      (People   v.  Llxon,   346  111.  454,   461.)     In 
other  words,  befi>re  plaintiff  is  entitled    to  the  v/i-it   of  mandamus 
he  must   show  not   only  a  clear  right   to  the  acts   aouf:::ht   to  be   enforced 
but   defendants  must  have    the   legal  duty  to  perform  such  acts,   (People 
V.    -allacei   247   111.  App*  489.)     It  clearly  appears  from  the  record 
that   the  fvmd   in  this  proceeding  failed,   the  supreme  court  having 
invalidated   the   ordinance  upon  which  the  proceeding  was  predicated, 
and   defendants  having  dismissed   the  action  in  the  Superior  court.  It 
therefore  appears   that  under   the  authorities   cited,   plaintiiT  must 
of  necessity  establish  his  clear  and  undoubted  right   to  compensation 
for  services   out   of    the  general  f tnd   of   the  village  in  an  action  of 
assumpsit   or   other  appropriate  action  b^iore   a  mandamus  will  lie. 
The  law  applicable  is  well  stated  in  Mann  v.  Downers   Grove    -anitary 
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6»fflx«Io  6J3UU  QTijpeqsai  afi'J  lo  Jn8cry;i;(4  Iac[B»a  oJ  :_nt:iaQa  ai  lliJ 
^ixjxois  au;fjn£up  e  tsa  snQalliv  adJ   'xo  ahttut  lei&ns:^  etii  to  iuo  ahi  x^ 

noasaoo  a  aetii   9t9m.  ^tiijliott  ioQlIt'  ni  ai  iatsXqssoo  eitl  baa  t^lBMtf 

noiJeex/p  oii-ilb<):i>i!ii  Btii  a^eixax  siffT       mi iin^sujs-AB  ax  aoiajizolottb  wml 

&di  'isbtisj  eudal   iSlw  ajjwa&njjitr  'lo  J  i-xvv  e  'lot  xioxiiJaq  a  totlimsiti 

'Xjftei.o  a  ssd  Toiaia  %  bdi   aaelau   &1X  ioK  lll»   ^^aimt'X  x^Balbxoaxtxe 

■^aixfo   -^  leq  etli  lioM"'   ,.iff-r..jj«j«   tsilet  tdi  oi   drigiT  bsirfuobm;  bos 

f[^xsi Jmfi'-'  9^0 "gj   nt..  ,  .'.woltieq  oi    beXxsl  aacf  Y^x/fe  9d.i 

K_loi.ii;l e  jil  .jixeS:  Qjk^^ hiO  .v  MMMSiL   ••'^^    '^^^  •"^^■''^  •■^■'^^  ^®^  xiSl.3iiliS 

, 8eflb\  •?  sXgoe^  ?i>S  -.qqj\  ♦XXI  ii^as  t|y^xXXaH  ♦v  &I^»2i  *^'^  *-^^^  *^'^ 

9Xi*   li  bn-       (.J^ei'  .1X1  SjC.e    tKOXi^i  'V  9Xc[;oe;v.      ;ed   ,X£  «XXI  0»C 

sffj   lo  Y^wfe  ori^    ^j:  £>«'S  ?iaxil  so  iaiit  iaim.  'loShlen   erfJ   lo   iA^lx 

ai  BWBie&fUjii!  ,f>9n±mifJ&b   so'  *s:t±'i  i-^im  fosoieoo  stf  o,?   id-i<uoB  leollJo 

nl      (.Xa      «f^;^  .XXI  a^c    vnoxi^!:   .v   ©Xgoa^;      .xbemat  laqoiq  exi*   *on 

auEi.;5rwsia  lo   :'l'rr;   edi  o3    bsXiiins  ax    iiiOHiftXn  •TC<ili*<f  la&now  isriio 

bso^olns   ocf  oi   iifauo3  ai&is  edi  oi   ittgii  iselo  s  -^Itto  don  woile  ilsuo  •!£ 

9 Xtj;oo'i. )    .aitco  rioi/R  wstoltoq  o;}  Y'^J'^'^  Xis^eX  ails    w-m1  j-^um  uiiusbaeleb  ii/rf 

a'iooi'i   sAi  ffloil  ex;3»qqj3  ifli^jelo  Ji      (.©Si^   .v       •  '^S   itaaXXa«.    .v 

gHlvsff  ;Jiuoo   aaisjiqu  -  erfiJ   ^beXisl  auibeaoo-iq  Qiri.»  ni   bnol  adi  aadi 

ib6ifxt>lb&xq  QOfi  i^plbe&ooxq  odi  xfoMw  noqa  eoi-isatbro  9di   boinblLgrai. 

il  tiXijQo  Tcitaqu...  adi  ni  noiioa  tdi   bBe.ala&ib    ^alrad  sjn«bn»lab   baa 

ioua  lltiaielq  tb^iio  aoii ktodJua  9di  ivbiui  i&di  axaeqqj;!  o'lole-xedJ 

oi^tBnnsqmo  0  o<^   idy^l:  baiditohmi  btiB  -xaeXo  sjtif  dailtlMiao  %^xa«e&!i<n  lo 

lo  ftoiJoB  c£  Hi  sgjBXXiv  oiU  lo  bra/l  Xjnisnea  exiJ    lo   Jiro   aeoivtes  lol 

•  •xX  XXiw  auBiflbafiin  a  eio'iocf  noiJaa  miaitqctqtiJS  isdio   to   Jiu(isu;aa* 

:.i4JJJf*-  '  evo^O   aTonwoC  .▼  rgtaM  ni  b9iaia  XXafW  ai  •XrfjaoiXqq*  w«X  »riT 
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Sl strict,    266  111.  App.   526,   wheirsln   the   court  said    (p.   532): 
"It   (mandajiius)   is  an  extraordinary  remedy,   and   one  petitioning 
for   suoii  writ  must  hare  a  clear   -md  lindouloted   right   to   the  relief 
demanded.      (People  v.  Nelson^   346  111.   247.)      The  writ  can  confer 
upon  the  respondent  no  new  authority  to  act  and  he  must  Tae  boimd 
to  act  r  egardlesB   of    the  v/rit.       here   the  right   of   the  petitioner 
lEust  first  "be  fixed,   or   the  duty  of   the  respondent  must  first  "be 
determined,    the  writ  will  he   denied*     Eooper  v»   Lnovf,  325  111. 
53;     People  v.  I^unney  258  111.  441."       Ihe  courts   of   this  state 
have  consistently  applied  the  doctrine  here  enunciated   to  cases 
of   this  kind. 

We  are  not  called  upon  to  determine  whether  or  not  plaintiff 
is  entitled  to  recover  for  his  services  on  a  quantum  meruit  "basis, 
hut  before  he  can  maintain  an  action  for  mandamus  he  must  first 
estahlish  his  right  to  recover  against   the  general  fund  in  assumpsit 
or  other  appropriate  proceeding j  and  judgment  thus  had  might  con- 
stitute  the  hasis  for  a  mandamus  proceeding.      (Mann  v.  Povmers 
Grove  Sanitary  District,  266  111.  /.pp.  526.)       Plaintiff's  right 
in   this  proceediniT  must  stand  or  fall  on  the  representations  made 
in  his  petition.     He  claims    that  hy  force   of   statute  his  fees  became 
due  and  payable   out  of  the  general  funds   of   the  village,  and  tliat 
therefore   th^  writ  ahould  issue,  but   inatr-iauch  as   the   ordinasiee 
sas   declared  void  and   tho   proeeediaga  were   aisiaia^ieU,   he   oannoi; 

predicate  his  claim  for  smu'icmxij  uoon  lunds  \/iiiGh  nev£;r  became 

tke 
available  by  reason  oi  ^  invalidity  of  the  ordiaanoe  and  diBmissal 

of    the  prooeedingj   anc'   if  he  has  aajT  right    «o  be  paid  out   oi    the 

goueral  fund  he  must  ririit  establish  that  right  in  an  appropriate 

acwion  at  la^,  before    th^s  writ   of  majidaiiais  \vill  isi^ue  against    the 

officials   of   the  village  coffixtaading  ihem  x.o  make   the  payment. 

ivith  reference   to   the  item  of  1>300,    the  record   discloses 

that   this  voucher  issued  in  special  assessment  Ko.   52,  County 
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8 (see  tf^  b.t.'38  iiiico  Mi  Ki»j:©rfw  ,lftSd  .q:qA  .III  dSS  fAP-tlti.lS 

TL^lLtn  "H-glt  h^aiduiobais  hna  i.osIo  a  evfiri  iaua  Ji'xv  xfowa   toI 

Tcelnoo  riiso  ^Iiv/  sifT      (♦T*'-:^   •III  a<^C  ^jctoalaiC  «v  ?Iijoa^)     •babnaaeh 

ftnuocf  sef  ;^5tfffl  9x1  bn«  i^o«  oi  ifj ltoiIi'a*s  vf9ji  on  JnsbnoqQst  8rf3  noqu 

,1X1  5Sc  <woc^   «v  ^^.";'  ''•      .^exnsD   scf  XIxw  ;J1t«-  arf?   ,fa8«ifins:^»b 
eiiaiB  attiJ   'to   a^Jxirot    -....  *LP-^  .111  83S  >  »aflu/^   tV  eXafid^     (£9 

80360  o^   fosifiioauns  s^csii  aai'iSoob  ©rfd   &siXqq«  YX*ns>j!aianoo  e'VJMf 

•bniit  aixf;)    lo 

texaotf  ^(iuxsiid  Au;tr»3i»p  js  ao  a&tyjprtati  sM  icl  laroos-t  oJ   b&Lilin&  ai 

.Ja'xi'i  u!3«K£  eii  ^Jtmnba-im  'so'i  «oi;f.7e  cms  niaJnijsffl  a&o  tri  axolecf  jMmT 

^xaqmraa*  ax  kaul  X,HS&nea  »ii;>  *anlfis-»  levo**^  oi   Jifeii  aM  xfaiXcfa^aB 

B/i^flv/ou:  ♦v  jxs^j      •»nioe©aoiq  ajjiasbnaa  a  tol  tiXasJ  ©ilj    eiwJid'a 

abjBBt  anoio-ayneaa'itiex  t>iii  no  XXjsI  'iO  fcncrfK  iausa.  3icx&os»ot^  t;.r.  j    ".v 

»ou33e«r  fitee'i  «Xii  9^i}.}j<:<;>»  lo  eoxo^  TC<f  cii^j   cuaijeXe  9H     •ooxdJktsq  »M  b1 

#i3iii'   br.e  «esslXJ.v  adi   1c   abtiu't.  Sjs-wne-^  oti^-   lo  Suo   9Xd"s\;,E;ii  bnxs  tfffc 

eananiij.tio  ©d^  fy»  xiooHf.jsixfi  .rticf  t«is-'*s.  bXtiorfa  jirw  axltf  ©xo'rexeif* 

>sO[$u»t>   Stti  ^i>i>cuijm>io   oiot:  a-^ulbcoso'sxi  t»sU    baa  bxov  bsxAlobb   9an 

(MSQOvtf  'jeTtvs  £ioJiiw  «il)xui'x  j>(pqjLr  iMstXit^x'Jus.  io1  aii^Xo  ctXti  u^Tisoibo^ 

ifteujuatUb  jjc*j  »swsiiKiil>xo  &iSi  "to  xiibl£.^vai.\^  xo  no  a  sex  Y«f  eXcfxiXiaTa 

fti&lxqoxqq*!  c^  ai.  isiQli  i^mJ  xlaxXcftii  aa  #3ix'i  3  aim  eti  ofij/i  li^ioa*^ 
9di    JaaX^A  ei/ui^X  XXiw  Qimiubnaa  "zo  ijcxw  odi   axol&cf  ^.ftnl  iA  ctoiJas 


court  of  Cook  county,  Taut  plaintiff  would  not  "be  entitled   to  re- 
eorer  this  sum  in  a  mandjUHus  proceeding  for  the  sane  reasons  as 
are  applicable   to  the  t>2,400  voucher.     If  he  is  entitled   to  re- 
cover  this  sum  at  all,  he   vvoxxld  have   to  shov/  that   the  funds 
collected  in  the   aBcessment  v/ere   diverted   to  the  general  corporate 
funds   of  the  village.     Defendants'   answer  denies   th8,t  there  was 
such  a  diversion  of  fimds,   and  also   denies   that  a  proper  demand 
was  made,   and   this   creates   isauee   of  fact  which  Vife2:"e  never   tried 
and  cannot  "be  tried  in  a  mandaJKis  proceeding* 

Various   other   points   are   argued   in   the  briefs   of    the 
respective  parties,  but  in  vie,*  of   our  conclusion  that  mandamus 
TJill  not  lie,   it  is  unnecessary  to   discuss   them.     The  judgment 
of   the  Superior  court   is  reversed  and  the  cause  remanded  vd.th 
directions   that   the  complaint  be  dismlEsed   at  plaintif f ♦ e  costs, 
Nothing  that  we  have   said  herein  is  intended  to  preclude  plainiiff 
from  further  prosecuting  his  action  in  aesumpsiT;,  either  by  way  of 
nevif  suit   or   amendment   of   this  proceeding,   if  it   can  be  amended 
und-r   the   Oivil  Practice  act. 

RaVoSRS^D  km)  mmKBDZD  vriTH 

DIRISG  TICKS, 
ocanlan  and  Sullivaa ,  JJ»,  concur* 


-01  oi   bslit.ipf  si  ari  "il     »i*ffs.yov  00lk«S|  erf*  oi  «IrfBoxIq<jfl  9iM 

abawl  aii.!    .K.j:13  •.;<«';:  o*   ev-d  fclaow  srf  «  IX-b  in  mss  a  Mi   leroo 

•ijsnoQioo  iJsrren&B  orf*  o*  bo^isTllJ  ei*;?  itttaidae^aB  edi  ui  b»*09ll«« 

Bar  ensrfi   is^cli   aBlsseh  '£«v/snJ3   ♦•♦rtnfta*!'^     te^^jslllv  edJ   Io   ebnul 

,    rrifcssooiq  «t«t.;.&nj3et  jS  ttt  belli  ©cf  *»RnfiO  bjje 

cfrieiiigbut  sriT     .istsii;^   :38i/LaJJb   oi  ijTseeaoenKL'  ex   Jl   tSiX  *on  littf 
tUits  i)6&nj3H©i  "  :'  -^  *.i  !   -t:.  '■•^aisvsrt  ax  Jxuoo  loiToqu^    erf^^t  le 

Tj.i  ■:iJTl('    3'OijX:.  jstrstfl  bi£;e   sTiyl  »w  iaif;?  aai/IloK 

"io  (  id  sni^uossoiq  ~»/fiii/i  mdiI: 

<  .rxtb&Boorq  sMi   Io   Jneitt^neiOf;.   to   d his  v;«n 


*VJOfloo  ««'G0   «  wYlxXifo  biw  iSBXnuOo 
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SHfiLL  PiJTROLiJTJK  OOl^POR 
a  corporatiour 


T« 


NATHAH  R.  PISLDMA.H,  DAVXifc-^psBBsmi'j » 
LiiOxTiil^i'  P-jLliJui-if  and  >B^M'k  Fj, 'D- 
HAir,   doing  "businesiK^s  PjfflL.13MA]Sr 

"  i-ppflrllants  • 


APrS,\L  f^CM  MTHnCIPAL 

\ 
COURT  OF   atHOAGO. 
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BSLIVJRSD  TH"^  OPIHICm  OF   Tlf^  COURT 4 


Shell  PetroleTam  Corporation»  plaintiff  herein*  recovered, 
a  judgment  in  replevin  aga-inst  defendants  for  the   right  to  poBsession 
of  certain  personal  property  located   at  a  gasoline  filling  stati ou» 
conuaonly  known  as  7521  .  ddison  avenue,  Chicago,   fron  whioh  defendants 
apxjeal. 

Phe   essential  fsxjts  disclose   that  plaintiff  is  a  wholesale 
dealer  and   defendants  Jfathan  R»,   DaviQ,  Leonard  and  .."braham  Peldman, 
doin£-  "business  as  S'eldman  Petroleum  Company*   are  wholesale  and  retail 
dealers   in  petroleum  products.      The  personal  property  replevied  was 
equipment  used  in  the  dispensing  of   these  products  at  the  premises 
7125  Addison  avenue,  Chicago,   and  is  desorilied  in   the  replevin  v/rit 
as  follows;     "2  Bennett  Electric  Meter   Gasoline  Pumps,  Serial  llumhers 
M-5C91C  and  M-3328C;   5   60   Gallon  Bennett  LuTjsters,   Tferial  Numbers 
MC-9236,   9279,  9284,   9238,   9347,   respectively;   2  Underground   Tanks  - 
Car-aoity  1000  and  550  Gallons,   respeotively."     At   the   time   of  the 
service    of   the  replevin  writ  and  for   several  years  prior   thereto 
the  premises   on  whJ.oh   the  equipment  was  installed  \?ere   owned  "by  one 
Fraiik  Yontorn.     luring  this  period  he  had  leased    the  property  to 


1 9«ii:'9*i\ 
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tiioidscJe  artillil  9ciIoa.!Tj  jb  d^s   b^iitool  Y^:eqoiq  XanoaTsq  nitiJieo  "to 

*IxseqC[a 

ll:zisi   btiB  elsueloii'.v   »tj3  t-\i££/5qiHoO  msfilorie^  tu:^aibl&%  on  SBeni^iucT  saiob 

atsw  feexTSIciei  ^;;;1©qo•xq  Xjpnocrtsq  eifT      .eJot'boiq  rajjaXoaieiQ:  «i    iireXjfsefa 

3(»aiinsi<i  fctiJ   i«  aJoi/boi(:  ©aoxftf    io  ciiiJ:ane<ieib  odi  at  boeu  irtsBK^lupo 

itxvr  nxTtXqo'x  sriJ  nx   berfxioaob  ax.  5n«  eOirjiiOtrfO  tairceT.c  aoRJcbb-.  asXV 

arcecrm/K  X^iiea  ,iiqiiB/l  enlXoaaB   i»*35I  oJ:tt;fo9XK  ;t*6tTfrof:  S"      lawo/Xol  ee 

BiocftufT!  Xaltte-;  ,ST»Jarfju.  .listuifcC  rtoXIaD   OS   5   jOasSC-li  bca  Oier.C-K 

-   8:£r«T   btu;0T3^i>fi«U  S   ^^:,lS'•vi.•lo&qs9•^   ,V^c9   »8CS9   ,*a'.e  ,eVS?   ,0i:;S9-aM 

9Sii  to   00iiw    sriJ   iA     ".•'jXsTXiootiast    t5rroXX..^C  OS?  bna  OOOX  x^fejt;ip'0 

Ota-tZiiU   loi'icx  <'«c«9-^  XaaevwB   xol  bn£   JIta   nirsXqsT  Oi'i   to   eniviaa 

sn.'j  rcf  b»(T.vo   exev;  bsXXfiJpfii  aaw  (Jn^mqiups  sxW  rfolrfw  no   ReRxmoiq  ©il.> 


BVKJcessive   lespeee   to  te  used  for   the   operation  of  a  filling 
station* 

Plaintiff   acquired   the   repleTied  chattels  hy  "bill   of 
sale  from  the  ;:tandard  Oil  Company  December  19,   1934.     uTssequently, 
February  1,   1935 »  one  Marcel  iiutter  leased   tlie  preraises  from  Yon- 
torn.     The  lease  includad   the   equipment  replevied  herein  under  a 
gaeoline   sales  contract  for   a  term  of   one  year,   the   equipment   to 
he  used   on  premises  "by  ^  utter  in  the  dispensing  of  petroleiam  pro- 
ducts to  "be  IsouGht  frcm  plaintiff.     At  the   time  of  this  leaee 
Yontorn  gave  plaintiff  a  written  acicnowledgment  of  its  title  to 
and  its  right   to  remove   the  equipment.     Later,  July  9,  1936,   one 
liave  Kiohmond  "became    the  lessee   of   the  premises  and  plaintiff, 
under  a  similar  contract,   leased  the   equipment  to  Richmond  for  the 
term  of   one  year.     Again  Yontorn  acknowledged  plaintiff's   title  to 
and  right   to  remove   sei  d  equipment  and  agreed   to  give  plaintiff 
written  notice   of  any  surrender  "by   the  lessee,  r.iclmond,    of  his 
rights  under   this  lease   covering  the  premises,     i/uring   the  first 
year   of    the   term  of   the  lease  Hiohmond   surrendered  his   rights  as 
lessee,  hut  notwithstanding  Yontorn* s  agreement  with  plaintiff, 
he  fg,iled   to  notify  bhell  Petrolexxm  Corporation  of  the  surrender. 
Thereafter,  April  15 »  1937,    the  .Jeldman  Petroleum  Company  took 
poBseesion  of  the  premises  as  Yontorn' s  lessees,  also  for   the  pur- 
pose  of  operating  a  fillinc  station.     The  chattels  in  question  vfere 
then  still  located   on   the  premises   and  v/ere   there  at   the   time  of 
the   service  of    the  replevin  writ* 

July  2,  1937,  plaintiff  notified  the  Zeldmans  of  its  oivner- 
ship  of   the  equipment  and  "billed   them  in  the  tum  of    ,340   as    the 
value   thereof,  and  in  November  of   that  year  plaintiff  requested 
the  i-eldmans   to  pay  for  the   equipment,    to  which  defendants   replied 
that  it  was  part   of   the  real  estate  and   that   they  had  leased  it  from 


J.flXlIj:'}      I    '.to    r'Cx.:  •■.jrfo    srf  i     'f_n"f    i-.^^.jj    ©cf    Oi    a»«aasl    9T la <■=. 90  0118 

ilLiTiSupsa^iJ     «^<!;ei   ,Q1  -x&djaaooG  ^niBqEiOu  110  bxabnai'^  odi  moil  tlaa 
-fjoY  BBStl  a0aim.fiiq  ofLi   5«ufi»I  xniiuc.  £s>tn.nd  srto   ,CKOX   ,1  y^^rsutdtt^ 

o*   «HOffliqJu'rj.j©   sirfi    «'j:s9tj  sflo  lo  anoj   s    xo'i  iofitiwo  aoXcQ    stftiXoBB^ 

o;?  3liic»  a*x  lo  ineagbeX/iomloa  ns;tiixn'  s  liliJflxjjXci  vra^  moiooY 

©no   »d£«?X  t8  \lt}Z  ixs>^3ii     .;fnfflfflqix/j«  srfi   s^exas^  oi   JxfgiT:  ail  biss 

t'i'ixinisXq  bm^  assijiisxq  arij    lo   ©©aaoX  odi    Siut^osa    bnomrfolH  »Tsti: 

a££^  -£o'l  biiotoaoiH  9^  ^K9ffiqlxrps  eii^  besA^L   ^-i  sat  its?  s  iJiLhaia  jb  lebotf 

11iJax£;.J.'i  &rLz  O'i   fo&ox^jEi  f)njB  ^fnsiaqja/ps  b  isa   evoajsi   0-    irisiT  baa 

bM  '10   ,aBoiisfoi.    «s©aasl  «£I3  T^cf  a©.6ns2^i;a  ^a  lo  ooiJon  neiiiTsr 

iatixl  8iii   B«l'iu>       tusslmsiqi  ari^  ani^evoo  ®a^3»X  axx£.-t   labnu  aitt^in 

B«e  sJriy.x"i  aM  be-xebuBrrue  bnomioiii  easel  ©ri;f   lo  cTi.«3   &ii:    'io  ismx 

t'lliSaiaLq  ditw  ^J5t0iaij»i:ajs  s^tttoiaeY  ■Staihaai&di ifi ioa  ittd  ,s©Be©X 

.tc&bnei-u/a  erfj  lo  HoidijipqwC  fflweXo'xJs'5  IXadc;  ^'i-c^on  0*  foaXx^l  eri 

:£aoi  YiisciacC  aaxoloi^ft'l  nsiabX©'^  &di   «?c(;X  tOX  Xi'iti^i  «is;?l«OT:«iT 

-ntrq   erLt    Tol  oaliJ  ,aeea3®X  B 'niocJnoY  a.a  cec^ijasiq  erii  lo  noxa«»aaovi 

ergv/  aoxJ3»up  «Jt  aXiJo^ario  adT     •noii^jJa  saxXil't  £  unii^sisHio   "io   tmoq, 

I0  »al3   viii   ie  eiaiiJ   st9v  baa  asaJaoei^  ©dJ   no   beiaooX  XXxJa  narf* 

•  ittx  niysX^s  T  ©riJ   Io  aolvrtso   ©ill 
-■xeawo   fl*x  'io   anBflibXsU  ©xl;f  belli  Jon  I'ixialJilq  ,VCeX  ,  ?.  \:XaT. 

9di   aji  v>!'f'. ,    Io  ffs/a  ©xf;^  ox  aiedi  baXXXtf  bn«  ^JneaBjlx/p©  oxiJ    xo  <ii£la 

boi?i©up©rt  TiiJflixiXq  'i^^y,  tedi  Tto  t©v;ia6TOT5[  ai.  buo  ,1oo«©d;J    ©wXct 

bexXtiss  ain^mteb  dosdfi  os   ^int>sKiLu^6  edi  -iol  Y-aci  o:   zmmbLo'i  adi 
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Yontom. 
their  landlord f^  Dsc ember   6,   1937»   plaintiff's   agent   called  at 

the  filling  station  and  made  an  efrort   to  remove   tha e quipmsnt « 
hut  was  ordered   off   the  premisQB. 

Hie  replevin  proceedings  viere   thsraupon  filed  and  upon 
servioe   of    oha    writ   tiie  hailiff   of    the  ssunicipai  court  aocsptid 
from  dafendantB   a  forthcomine  liond  coTering  the  identical  property 
described  ia  the  writ. 

In  their  affidavit  of  defense   the  Zeldmans  interposed  five 
separate   defenses,  as  follov7SS      (1)   That  plaintiff  is  not  laiTfully 
entitled  to  possession  of   the  propercy;    (2)    that  the  property  is 
not  iinlavrtTtilly  detained  hy  them;    (3)    that  the   total  value   of   the 
property  as  set   out  in  plaintiff's   statement  of  claim  was  not  ^340j 
(4)   that   defendants  have  not    detained  any  property  helon^ing  to 
plaintiff,  and  were  therefore  not  liahle  fox  any  daiaages  for   the 
alleged  detention;  and   (5)   a  general  denial   that  plaintiff  is 
entitled  to  a  writ   of  replevin  or  to  any  daiaages  for   the  alleged 
detention. 

The  judgment  in  replevin  is  as  follows j     "Trial  hy  Oovirt 
resumed,  finding  right   of  property  in  plaintiff  in  replevin  or  in 
the  alternative  upon  payment  of  One  Hundred  Sixty  Dollars  ($160) 
hy  the  defendants  to  the  plaintiff  finding  property  in  replevin  in 
dafendants,   damages  One  Gent.     Judgment  on  finding  for  plaintiff 
in  replevin  or  in  the  alternative  upon  payment  of  One  Hundred  Bixty 
and  no/lOO  Dollars  (#160)  hy  the  defendants  to  the  plaintiff  Judg- 
ment on  finding  for  defendants  in  replevin,    damages  One  Cent  and 
costs.     iiBcecution  stayed   ten  (10)  days." 

It  ie   first  urged  as   grotmd  for  reversal   that  plaintiff 
failed   to  prove  hy  a  preponderance   of   the  evidence   that   the  peisonal 
property  in  question  was  its  property  and   that  it  was  entitled   to 
the   immediate   possession  thereof.     It  is  argued   that  no  identifi- 
cation was  made   of   the  chattels.     It  appears,  however,   that   the  hill 
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in  feelXeo   iiiaae   a 'Hi- nJte Iq  tVuHL  «iJ   'I9;/m&osC' S^tfa^olbn*!  il9riJ> 

•  asaiasi^  sa'j    llo  beisbio   bjew  iati 
ayqu  &nc  bslll  noq:usxcu;:«    bxe^  ai-xufase&oicx  nivelnSi  ©rfT 

■^Ujj'iwaX  ;^on  si  '::.iidfii.alq:  iasSS  (X)  JswoXIol  a*  ,8sane1»fa  ®dsis<ie» 
ei  ijJisqoiq  6iIo  i'srf;  (S)  jvisqoiq  4>ii3  lo  noiaeeaaoq  oS  b9lilit» 
KLi   'io   sx/Xsv  X.«4oJ    &f«  ;t3i:I*   (e)   {osmW   ^d  bsHi^sb  vlXiflrtaXm/  *on 

oi  anJrsnoXsd  Af^tiaqoiq  xa^  beaiaiab   ion  evad  Bin/rftnslsb  isiil   (*) 

arirf   'ro'x  8©^Bi?iBb  ^aa  rot  eXcf«iX  .Jon  6io'i»tcsfI.f  ©aew  fcriB  ^I'ixi'niaXq; 

,rfi  Isxns5  ifiisnsjj  ^   (6)   bnc  irxoK'naieft  ba^mlLm 

bai^olla  atiJ    ^oi  aassoisb  a^h^  o;)   'xo  aJtveXqai  "io   iltw  a  o5   faaX^Hin© 

;^ax;oO  xd  Xai'xT"      lasvoIXOi     «   ai:  nirnliioi  ax  ineiaabi/t  OiO" 

n.:  'XO  fxivaXqsrt  nl:  I'iiSnlsXq  «x  rjt»q9zc   lo   id^lz  -^alhriit  tb^moBot 

(OdX0)   axaXXoCI  x^xiO  beibnifK  enO  "lo  in©!«Y,^q  cosxr  sviJenis^XjB  eif* 

«x  nivaXi^si  fli  l^WQO'xq  sc^^^J^^  llxJnlBXq  Bdi  oi   aiKebnetsb   erf;?  x€ 

Jliiatalfi  rol  snibax'i  no  iaeeiabirl     .JnsO  anO  aosfi"'^    ,aJHsbn9le6 

X»xxii  betbraiR  eaO  lo  ^fnearc^sq.  noq«  evxiainfadXa  sxi*   ni  to  nivsXqeT  al 

-Sbi/t  lix^Jn-u-Iq  acf^f  oi  aiaJibae'ieb  adi  ycf  (03Xf)  sialloQ.  OOX\on  bna 

bn«  insO  91*3  aoBBiaab    tnivsXqoi  nx  aJ-n^sbc^leb   xol  anlbnl'i  no  inem 

".BX**^  (ox)  n»*   bs^aJB  ootixjoaxl     .a*aoo 

ITtiia.tsXqt  isuii  Xamcev©!  tol  bcwois   a*  bs^jTif  *«Til  ai  ;)I 

Xfinoo  -suq  sAi  i£di   oantbJty*  axlJ   lo  •an£'Z»bJioq[9'tq  a  xrf  •voiq  oi  b^Xiiil 

oi  btiXJiine  saw  *i  iisdi  brt^  X!'^»1®'':5  '»*i  B/mr  floljysx/p  nl  x*''^*?©'*? 

•iliioc-bi  on  imdi   beusia  al  il     .loe'cerfi  noiaassaoq  9*6ibf>.-iTml  edi 

XClo   adi   isuii  tieye'nod  «ws©q:qa  il     .aXaii^o  erfi  lo   9baa  aar  aeli^o 
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of   sale  i-rom  the   otfmdard  Oil  Coiapany  to  plaintiff,   dated  JJeceiaber 
19,   1934,  as  vvell  as   the  two  contraotB   and  eqixipaent  leases,   dated 
respectively  February  1,   1935,   and  July  9,   1936,  between  plaintiff, 
the   defendant  Yoniiorn  and   the  l(;:,tter«B  lesaees,   Suttor  and  Rioiaaond, 
all  describe    the   same  ecitiipment  and  designated  it  as  being  located 
at  7125  Addison  street,     x^ll  of   these  instruments,  which  wez^  intro- 
duced in  evidence,   established   title    to  the   chattels  in  plaintiff. 
The  contract   of  IPebruaiy  1,   1935,   identified   the  equipiaenx;  by  the 
samo    serial  number3  whioh  appear  in  the  xorthcciaino  bond  givan   to 
the   bailiff   of    the  municipal  court  by  the  Feldioans*  and  Yontora 
testified   thr.t  for  12-1/2  years   there  had  been  no  cliange  in   the 
equipment  on  the  premises.       hen  the  replevin  writ  was   served  on 
defendants   they  d  clared   that   all    iis    equipment   they  took  over   on 
i'ebruajry  15,   1937»  was   still   on  the  premises,  and  no  eyiclence  appears 
of   record  indicating  that  any  similar  equipment   wiib   ever  present  on 
the  pr'emiBes  with  which  plaintiff's  chattels  mifjit  have  become  con- 
fused.    We   think  this   evidence   suiVioiently  identified   the  chattels. 

It   is  further  urged   thtit  in  the  absence   of  provisions  of 
the  lease    to   the  contrary,   the  tensmo  must  remove   trade  fixtures 
before  he   quits  possession  or  else  he  is   deemed   lo  have  lost  and 
abandoned   them.      The  contract  between  plaintiff  and  iiiclimond  ajad 
the  defendant  Yontosm  *ub  for  a  term  runniag  from  July  9,  1936, 
and  from  year   to  year   thereafter,   and  gave  plaintiff  a  period  of 
90  days  after  its   expiration  ii^ithin  which  to  remove   the  equipment. 
It  also  provided   that  Yontorn,   the  landlord,  -./ould  notify  plaintiff 
of   any  surrender  by  liiichmond  of  his  rights  undv^r   the  lease   to  the 
premises,  but  Yontorn  failed   to  apprise  plaintiff   of   the   surrender 
by  Idchmond,  and  by  Yvlthholding  such  notification  to  plaintiif »  in 
violation  of  his  agreement,  Yontorn  certainly  oo\ild  not  establish 
any  right   or  title   to   the   equipment  in  himself  or  in  defendants  as 
his  subsequent  lessees.     Under   the  circumstanoQB  it  cannot  be 


Tisdtescdti  &3di;&   itllinl/ilq  oi  TjrtaqjEXoC  liv  bn^ttnati  ^  •Ai  aot'i  el^-.^  to 

bBii..ii  tr.oajB©!  c?ne6atiXi;i>8  5n«  ais^Jicfnoo  owi   9iii^   aa  How  bjb  « .^581  ^SI 

tlliinxalq  as-evitsa   ,acv?I   ,e  vixfl  feaa   eSttX  *I  x's^'"tf»''i  Ylevi^oeqaoi 

thriOiftfioi.i  ba»  %»iiU'.'  «a©8aB«I  a'lOvJiX  »rt3   bn.5  nxoiocY  jacbns'tsb   oxfJ 

♦  ili^nx^Xq  ni  aXe;iijarfc   sxIj   oJ'   slilc   bedailda^iaB  ,aa«fci)lvs  ai  bftMrb 

6^^  tsevx^  ^)ftocf  acxBtocd^^uol  &£{;)    {.i  x«i.6K£qjs  jidiTiW  axo^amja  Lsxt«9  inms 

R'xeirdnoY  bn^s  tastuaablol  QtH  \rcf  irciioo  Ij^xDiixois  edd   lo  lllXi^d  arf;^ 

siW  ai.  ©aasa'o  ©n  fi9oa  l)i?xi  ©aajjy  e^ae^  Si\l-Si  toI  a>ie[J  fa6Xli5«»* 

rr    uov':'^c.    c>j«  ^xtvj   niveXq**  ajsW  narfw      .asBlaro^q  »*{»   no  JijOfiq[liqp« 

no  ^avasxq;  isvs  aj;vt.   ;Jnamyix':.(3  :u;Xiaix0  y«-  •»  -'fiif  sxi*i^ai»ci   bioooi  lo 

-aoo  esmaoii  9r&^  .leiisde  a'lxjE^ctXiiXq  ripMw  diiw  S93,tias'xi}  Mi^f 

.aX9J^«iiO  »ils   i>6i;jin  bi  TjXJnaioii'itfa  ©aCTablTS   alrij  jinlxlj   sW      tbt-a/'i 

^0  boX:£«^  Si  YiiiiiXALu  etva^  bcui  ^  lefiaaztds   xaei^  ei  x&»x  itM\t  bxiA 

^i  oi   eajgaX  arfJ   t  btiu  sid-uit  aid  'io   aaoffsis-x  i  yd  •tabtpa^'zus  ,<ia(s  lo 

Tobcatxuu  »x{4   'z«   lliaaiaX*!  ••ix^qa  ©;t  bsXi-iii  nxcicoi:   Ji;rf  ,a«aJLa©X(i 

t      ...rnx«Xq  oi  noiiiiQlltiion  douM  aaiiXof.  ;«.»   tbnoiariul.  \d 

A'iiiXasJa^  4Qfl  bXwoo  \;Xni£^i-xBO  ii»oi«oY  ,da©dS«i3JB  a±ri  lo  iwXjLoXoiY 
««  P*abfia9l»b  Ci  10  llaamiri  ai  JnwuluiX*  afU   o4   oX^l*  »#  >4a±i  xjoa 
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claimed   tliau   this  constituted   an  abandoruuent   of    the  oliattals  Ijy 
plaintiii »      (».offord  Oil  Oo>  t»    .»eeitt8-I''ull;er  Co.   (Ga.J   142  b»   iS« 
387.) 

Although  defendants'    afiiuavit   of  rasrits   does  not  isyecifi- 
c&lly  aver  that   the   chattels  in  question  oonatituted  fixtures  and 
therefore  1(600X16   a  pari,   of   the   realty,   i&  iB  now  urged   that  rapiavin 
Vvlll  not  lie    t,o  remove  part  or  parcels   of  personal  property  which 
haye  "become  attrujhed  to  the  real  estate.     This  contention  might 
well  he   disposed   of  under   the  well  settled  rule  in  this  state    that 
a  defendant  who  files  an  affidavit  of  defense  wp.ivea  all   defenses 
not    therein  set  forth.      (Allen  v.   vJatt>    69  111.   655;  Miller  v. 
Thomas ^   200  111.    ^pp.  125.)       lioreoverj   it   appears   that  except  as 
to  the  550  and  1000  gallon  tanks   the  record   contains  no  evidence 
Tihatever  indicating  any  annexation  of  the  che^ttels  to  the  real 
estate   on   which  it  was   located,   and   the  fact   that  all  the  equipment, 
including   these   tanks,   was   installed  and  maintained   on   the  filling 
station  under  express  agreements  hetween  Yontorn*   the  landlord,  his 
successive  lessees  and  plaintiff,  reserving  in  plaintiff  the  right 
to  possession  and  removal  of  the  property,  precludes  any  claim  that 
the  cha,ttels  hecaiaie  a  part  of   the  real  estate. 

Another  contention  advanced  "by  defendants  is   that    they 
derived   title   to   the  equipment  under  a  hill   of  sfile  from  ;.oe 
Petroleum  Company  on  January  3,  1938.     They  say  they  paid  a  con- 
sideration of   :i35  for   the  chattels.     It  appears,  however,   that 
prior   to   ths,t   date  plaintiff  had  notified  defendants   that  it  \?ould 
procure  and   later  that  it  ha.d   ohtained  a  disclaimer  covjring  the 
equipment  from  Aee   Petroleum  Co.     There   is  no  evidence   to   show 
that   the  latter  ever  acquired  any  ri^ht  or  title   to   the  equipment 
suhsequent   to   the  execution  of   the  disclaimer  and  prior  to  the 
delivery  of  the  loill  of  sale   to   the  Zeldmans. 


-J:^ic$q^a  dr«a  atJOf>  ailrt^iss  lo   ii.T«i»±llK    'e^nafinalofc  rtii/Oif^lA 

cir^'lqyi  tadi   bajiaij  won  ai  v»i  tT5*I<«®o:   sriJ   1o   Ji^jg  ,^  aaaoacf  e'£ol«T«ll* 
jioMw  ^jusqeiq  X«fK»'3ts?  lo   !sX»0'r<^(j   i»  ttDfj   svoiaet  oi    oil   Jon  lit* 

ijsff"    eirs*'^  slut  &eXf*oi^  IXaw  sdct   Tsbnif  lo  fiseoqaifc  etf  XXew 

asano'i^  IX^   :;i)VJ.  i";*-  9snaTt<5b  So  i  xvjibjt'ila  fl«  osXil  orf«r  JncfcrfSlofr  a 

,r  •leXXxH  iSSd   .1X1  e&  oi.*^  '"^  ^XXa)      .if^iol  ^sa  aiaTeri*   fon 

«^  jqoosco  JaxT*  aR:3©c[Q.j6  *i  ttavberroM       (.esx  .q:(iA  .  tXI  002  j^s^tftgr 

©oaobivp  ■^"     '•'"   "^    '      -r^   .  •    9n;t   silnf.}  feoXXas  OOt^X  fens  Oae  sif;f  oiT 

i.G»:E  sil^   ..    -_ ^^.-   — .    It  Hoi'*3x«wsfl  ^ifiB  8til"iioibnl  isTsljjiftr 

e;;fn=;..ci!.;p8  ©d9   XliJ   *«#(#   d  orl:   &il;i    btiB  ^bsi:iCoZ   ii.-.ns   ;fX  £loM«r'  no   tiattt* 
::\atLll'i  etfi  m-   tetiieix!  o^LLiiiap..  <    aes*  saarfJ  snibuXoni 

aiil  ,bioXf:'ii tiXoinoY  aesAJfTf  e^nvsteoTyis  aasi(p:»  is6m;  noliflia 

iih^ix  hdi  lllJKlaXq  fli  saJtv?*'*-  nij&Xq  &iss   BssaaeX  svlaaaoowa 

iaifi^  aiiaXo  V***  8«6iiXia^g   t^jTsqo-rq  srf*   %e   L^iycmor  bn«  Kolaaoaaoq  o* 
.«^s^39  X.'se'i  9fi^  lo  :tt:^a  n  sai^ostf  aXd^^f^rle  ad^ 
■^Oifrf  iadi  8x  «*nabn*1»fe  •^frf  feeortaTljr  sxiitioitioo  t«d*oa«i. 

S'-     r^-r  '.I'femj  iflomqij/po  «rii>  oJ   oX;)!^   bsTlveb 

-rfos  £  bJt«q  \.uii   "i^-.  v~i-      .eCGX  ,e  ^^:xfl»n-L  no  inJS'I'SKiQ  flu/eXoiia^ 

*«r!*   ,it9VB«oxi  ,Bi/D«q(iJB  it     ,eJ.t>iS'}do  silJ    lo'i  364   "io  noi^ai^ftla 

oXifOW  il  *sri;f  aicisbtt9t^b  beXll^on  bad  lli^niaXq  o*«6  ifuii  oi  toltq 

9t{i  tanit-voo  tswJb'.Xoeil)  «  b#nJUi^cfo   brjf  ;}i  i  iAi  t^i.l  bn»  sixjooiq 

wofia  oi   eonoblT©  on  at  tfdT     ♦o;    msalotiv^  eoA  aoi'i  JiiSftiq;li/yd 

;trfscKfiJtjp9  add   o.'    s>X^Jt3~T0  ^d:  ii  Yita  bettOitoM  i»ro  tbHuI  «rf»   JisdJ 

odi  oi  toiiqi  bajs  tmiletloslb  oAi  lo  noiJi/osx**  erfrf  od    i'tt9fp»*itfije 

.anj3JBibXs;'>i  ©rfrf   OJ   oXj.s  'xo  XXicJ    erfi   ^o  Y'^flV-''J^-l> 


ftiring  the  pendency  of  tMs  prooo^jdinc  :)lain:..irf  moved 
to  dismiss   the   appeal  on   the   ground   that   the  record  and  abstract 
fail   to   show  that  defendants  had   served    their  notice   of  appeal 
on  aTank  Yontornt   as   required  under  Tvle   34,   pr.r,   1   of    %he  Rules 
of   the  Supreme   court.     Defendants  answer   to  this   jontsntion  ie 
that  Yontom  was   dismissed   from  the   procsedings.     The   raoord  is 
not  entirely  clear,  but  inasmuch  as  v/e  have  dsterminod   the  cause 
on  its  merits   the  motion  "vi/ill  he   denied. 

W«  find  no  convinoinii  reason  for  reversing  the  judgment 
of   the  municipal  court.     In  fixing  the  value  of   the  equipwent 
replevied  at   only  ;,  160,  and  allowing  defendants   the  election 
either   to  return  the   property  or  pay  $160,   and  awarding  plaintiff 
only  one  cent  nominal  damages  and  allowing  nothing  in  damages  for 
defendants'   use   of   the  equipment  from  ii.pril  1,  1937,  lintil   the 
time  of   the    trial*    the    trial  court   shov<red  defendants  every     sason- 
ahle  consideration.     I'he  judgment  of   the  municipal  court  is 
therefore  affirmed. 

JUD(3£Ii^T  AFFimCSB. 

Scanlan  and  bullivan,   JJ.,  concur* 
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;fajBi;,tic:^  1)11*5  o:£o;  mioia  twl*   no  Xisoqqfl   atli   aaliaaift  o^ 

I  .ii^ci  ,^S  sXw.1  is&nw  b9Ti«p©i  aj8  %artoinoY  >[xi8i'5  bo 

.1   !T',  iji-t- not  aM;f  oi   TewBH*  a*««bn9l©(I     .*rtjjoo  sjnariquS  »ifi   to 

ai  cioo«i  sriT     .sy.nih98oc:c<i  ©rid  jao't'l  bsHaxatiaife  aar  nioinoY  ;r«ilJ 

id  Iljtw  tsoiiom  edi  atiisoi  ait  m 
inoii^hsjl  9ti^  ^r;.  -^os.nert  ■"nipnlTfoo  on  bnit  rtf 

.        :oo  laqioiojjm  edi    Jo 

molSo9le  9di   aiBBhtietob  gniwoXXs  bata  tOdXt  XiXno   iti  bctfolqisi 

'I'Xliatsiq  SHibs«wa  fma  «OdX^  tc-®^  ^o  xiiaqpxq,  sdi  tnuiex  oi   i9tUi9 

toTl  a9s-BtB£ib  tti  -jUttMiott  :gfl±woXX^  baa  eo'^MiOBb  Lanimoa  in&o  euo  xlao 

.    ax{i   LtJais  ,Vi:8I  ,1  It'iqj.  smrl  ^nsaqiwipe  &if^   to   9ass   'sinsbaoX^b 

'no8.«e     x^«v©  a*aebn9ti)b  bsjvoif?.   .. -(liioo  XalxJ    ©ri*    ,Xj9iiJ   adi   'io  Oisii 

ai  dTfrtJO  Ir^ioltwss.  ovJ   to   ^na/iia&xjt  sii'i      .KoiJfiirbxsnoo  ©Xrfa 

.beiatltti?  sTotoaerli 

*xironoc  «.Cl>  (HsvIXXjik.  bct^  xmXnoo^'J 
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George  S.   Gragg,  plaintiff,  sued  to  ieoover  damages  for 
injuries  received  as   the  result  of  a  collision  laetween  Ms  auto- 
aobile  and  one   operated  "by  defendant*     Defendant  filed  a  counter- 
claim seeking  also  to  recover  for   damages  gromng  out  of  the  s;ane 
accident.      Trial  \ivas  had  "by  jury,  resulting  in  a  verdict  for 
11,000  in  favor   of  plaintiff,  upon  vMch  judgaent  was  entered, 
and  defendant  appeals* 

Prom  the  essential  facts   disclosed  "by  the  evidanoe  it 
appears   that  at  about  4   o'clock  on  the  afternoon  of  oeptomher 
26,  1936,   plaintiff  was  driving  a  fairly  new  fford  V-6  automobile 
in  an  easterly  direction  on  hi^vay  20,  approximately  a  mile  west 
of  Elgin,  Illinois.     He  v/as  coming  from  Clinton,   Iowa,   and  pro- 
ceeding to  Chicago.     It  was  raining  lii:,htly  at   the   time  and    the 
pavement  was   wet,  bui,  visibility  was  good.     Highv/ay  20  is  a   tv.o- 
lane  ccwcrete  highway,   18  feet  Tfdde.      fhe    evidence  discloses   that 
plaintiff  had  been  driving  automobiles  for  same   tv<enty-f ive  years 
and   on  the  day  in  question  his  car  wae  in  perfect  condition. 

Plaintiff's  version  of   the  accident  a^   set  forth  in  the 
abstract  of   record  is   as  follows:      ••  ,hen  about   a  mile  west  of 
Elgin,  just  as  I   came   to  the  crest  of   a  grade,   vhich  I   ha-d  been 
ascending,   I  noticed  a  car  coming  toward  me   on   the  opposite  side 
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-T&;traK)o  a  f>»Ii1  iHsbnolsCL     •#Kt.i)iS*lQi>  ■\crf  bs^saeq;©   '>no  boa  olltioa 

•  sXBSqgjB  ^tftB&nelsb  !»«■ 

slitfomoi-jjjs  S-V   Ijio'e   i/on  Y-t^^''''^  *  gnxTi'xb   ae«  'I'liini-slq    ,a£6I  %bS. 

-oiq  bttxj   tfiwol   (RoJniXO  moi:'!  nnxfiioo  a^w    tii;     .alonilll   ,nl;'il£i  lo 
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©£li   ni  ditol  *8a   cs  iffobxoo*;  sriJ^   lo  nolaisv  o 'lli^tHijsI'i 
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ac^tf  bj?jf   I  rioidsr   (tMbaxs  jb  lo  *a»To  oilrf  o^  soteo  1  aa  #80(,  ^rjlali' 

•feie  o*i«o,iqo  erii   bo  «a  btmioi  animco  i«o  a  bsolJon  1   t^ttibnooaa 
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of  the  road   about  125  feet  from  me   at   the   time  I    sav/  it.     Just  as 
I  got   over  the   grade   this  car   turned   directly  in  front   of  ms  vjhen 
I  was  not  more   than  forty  feet  from  it.     I  hardly  had   tine  to 
apply  the  brakes  when  I  collided  with  it.     At   the  time  I  first 
saw  this  approaching  car  I  was  going  ahout  forty  miles  an  hour. 
At  the  time  of    the  collision  1  inA  decreased  my  speed  very  little, 
if  any.     I   applied   the  "brakes  as   quick  as  I   could,  but   what  I   could 
do  there  didn't  check  the  speed.     I  didn't  have  time  to  check  the 
speed  'but  very  little.     At  the  inotant  of  the  collision  I  was  {joing 
approximately  thirty-five  to  forty  miles  an  hour. 

"This  automobile  was  about  forty  feet  away  frcra  me  when  it 
"began  to   turn  south.     Uo  signal  was  given  from  the  othar  car    or  in 
the   other  oar.     At  the  place   of   the  accident   there  was  no  crossroad 
crossing  highway  20.     Highway  20  runs  east  and  west  at  this  point. 

"when  the  two  avitomobiles  oams   together,  it  threw  me  against 
the  steering  wheel  with  my  chest.     I   didn't  lose  consciousness  at 
any  time,     './hen  I  got  out   of   the  car  my  automobile  v?as  headed  east 
on  the  pavement  with  the  roar  end  bounced  arottnd  a  little  toward 
the  center   of  the  road.     The  other  automobile  was  crosswise  of  the 
south  side   of  the  road,   in  front  of  me.     The   front  wheels   of   the 
other  automobile  were  off  of  the  pavement  and  the  remainder  of  it 
was   on  the  pavement.     The   front  end   of  my  car  struck  the  other  car, 
a  Buick,   almost  even  with  the  front  door,  a  little  back  of   the  front 
wheel.     There  were   two  men  in   the   other   aitomobile. 

"There   is  a  barbecue   stand   on  the   Bouth  side   of  highway  20 
at   this  point.     It  might  have  been  a  little  to  the  east  or  v;est  of 
a  point  straight  south  of   the  accident,      .hen  I  first  saw  this  car, 
I  was   going  about  forty  miles  an  hour.       hen  I   first  saw  this  car 
turn,  it   turned  a  little  southwest.     It  traveled  about  twelre  feet 
from  the    time   Iz    turned  until   the   time   of   the  impact,    that  is,   in 
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crossing  the  road.      .8  I  remember,  at  the   time  of  the  impact,    the 
front  wheels   of   the   other  car  were  just   off   the  pavement,  a  Ij  ttle 
to  the  south.      -fter  the  impact  it  stopped  right  there.     The  front 
wheels  mi;rht  have  been  off   the   couth  edge   of   the  pavement  about 
three  feet.     I  might  "be  isrong  a  foot  or  eighteen  inches   one  way 
or  the   other.     The   other   car  was  not  oompletely  off   the  pavement 
after  the  impact. 

"..hen  the   other  car  started  to  tia-n  to  the  south  or  the 
southwest,  I  was  about  forty  feet  away.     I  couldn't  estimate  his 
speed.     I  had  an  idea  to  change  my  direction,  but  had  no  time* 
I  possibly  pulled  the  car  in  an  endeavor  to  dodge  it,  maybe  a  foot, 
but  I  had  no  time  to  ^t  any  place.     I  applied   the  brakes  as  quick 
as   I  could   after  I   saw  the  car   turn  in  front  of  me.     I   didn't   get 
them  all   there  in  time   to  check  the  speed  of   the  car  but  very  little* 
I  would  say  I  was  travelling  thirty-five   to  forty  miles  an  hour  when 
I  struck  the  other  car*     I  couldn't  say  within  vifliat  distance  I  could 
bring  my  car   to  a  stop  going  forty  miles  an  hour  on  that  wet  pave- 
ment.    I  was   on  my  own  side   of    the  road  and   did  not  lascve   that  portion 
of   the   road   after  I    saw  this  car*     I   started  to  oimnge   the   direction 
to  the  right,  but  I  had  no  time  to  get  any  place  before  I  collided 
with  the  car.     I   didn't  have   time   to  pull   the   car  around   on  either 
Bide.     My  Ford  had  a  110  inch  wheel  base,  and  fo;u?-wheel  mechanical 
brakes.     I  had  just   gone   through  the  safety  lane  before   I  laf t  on 
this  trip,  end  my  brakes  were  in  perfect  condition." 

Harold  5".  Hobert  'm.s  a  disinterested  eyev/itness  to  the 
accident  v^o,   at  the   time  of  the  occurrence,  happened  to  be  stand- 
ing in  a  tavern  south  of  the  highway  and  was  looking  out   of  a 
window  where  he  could   see  both  cars   approaching  each  other*     He 
described   the  events  leading  up  to   the  accident,   as  follows; 
"I   saw  a  car   going  east,   coming;   over   the   crest  of    the  hill,   and  a 
car  also  coming  fran  the  other  direction.     This  latter  car   turned 
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directly  in   front   of    the   car  cominc  east  and    thare   was  a  collision. 
The  left-hand  front   fender   of    the   oar  eoing  east  collided  men  the 
right  front   of   the  car   that  was    turning-.     The  collision   took  place 
in  the  aastboiind  lane    of   traffic.     Ths   easthound  car  was  a  i?ord 
V-8,  and    the   othsr  car  wao   a  Buiolc.     After   the   accident,   the  S'ord 
was   settinti  partially  off   tha   shoiilder  in   the   easthound  lane   of 
traffic.     The  Bulok  v/as   setting  with  the  front  -wheelis   just   at   the 
edge   of   the   south  edg-e   of   the   cement  in   the   same  lane   of   traffic. 
The  back  of   the  "Buiok  was   approximately  over   the  "black  line  in  the 
center   of   the  cement. 

"I   took  the  three   occupants  of  the  oar   to  the  hospital. 

"I  would  say  the  sasthound  Pord  was  traveling  between 
thirty-five   and  forty  miles  an  hour.     The  westbound  Euickt  "before 
there  was  any  change  in  its  direction*  was   t-oin;    fifteen   or   twenty 
miles   an  hour.      The    tv.o  cars  were   about  forty  or  forty  five  feet 
apart  when  the  Buiok  started   to   turn  acrose   the  hifijhway.   I  oovild 
eee   the  vvhole  picture   as   I  was  looking  out  of    the   south  window  of 
the  tavern.     I  did  not  see  any  signal,  in  any  ^m.y  from  the  Buiok       ^ 
indicating  a  turn.     The  front  T.indows  of   the  Buiok  were   closed  after. 
the  accident.     The    two  men  in  the  Btiiok  vrere   in  the  front    seat. 
The  Buick  made  a  left   turn  across   Tihe  highway  and   tha  Ford   tried 
to   turn   off   on   the   shoulder.     He  just   got   started   off   the   shoulder 
when   the   collision  occurred.     The   lights  were  burning  on   tha  Pord 
but  not   on  the  Buiok. 

"The   tavern  was   sixty-five   or  seventy  feet  south  of  the 
highway.     I  was  looking  north.     There  was  nothing  in  particular  that 
attracted  ray  attention  to  the  i?ord.     jhenL.the  P^J-^^  started   to   turnj. 
I  knew   there  would  be   an  accident.     I   saw  the  Buick  for  fifteen  or 
twenty  feet  back  from  the   point  7«here  he   started   to   turn.     I   observed 
the   speed   of  the  Ford  forty  or  forty-five  feet.     The  Buick  started 
to   turn  about   the    time  I  noticed   the  Ford.     They  were   about  40  feet 
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apart.      ihc  Buick  trareled  fifteen  or   ti.enty  feet  before  it  started 
to  make   its  lefthand   turn.      It   turned  vertical,   almost   straif,ixt 
in  front   of   the  fford.     Froa  the  point  where    the  Buick  started   to 
turn  until   the  point  of   the  impact  it  had  gone  about  six  or  eight 
feet,      .hen   the  imp  ct   occurred,    the   front  wheels   of  the  Buick 
were  just   about   off   the   sjouth  edge    of   the  pavement.     The  road  is 
eighteen  feet  v.lde  at   that  point.     The  rear  wheels  of  the  Buick 
were   sli^;htly  north  of   the  center  line   of   the  cement,   about   two  or 
three  feet.      There  'saB  probably  six  feet  betvfeen   the  rear  of   the 
Buick  and   the  north  end   of   the  pavement.     The  road    »v.ix   v<et  and  it 
was  raininc  lightly.     It  had  been  raining  light  all  afternoon.  I 
had  been  in  the  vicinity  all   day." 

As   against  the  evidsnce    of   these  witnesses »   defendant's 
testimony,   as  ap  earing  in  the  abstract,  may  be  summarized  as 
follows  I      "In  September   of   1936  I   owned   a  Buiokp   1929,  four-door 
Bedan.     It  was  ©quipped   wi^h  four  A-Ho*   1  brakes.     On   that  day  I 
was  involved  in  an  accident  on  Route  20,  \;est  of  ^^Igin.     I  had  been 
squirrel  hunting  near  DeKalb.     I  entered  Route  20  in    ^Igin  and  was 
proceed inf-  west   on  the  north  side   of    the  road.     It   is  eighteen  feet 
wide.     ..fter   I   left  :agin  I  was   traveling  twenty-five   to  thirty 
Biles  an  hour.      It  was  raining  pretty  fast  before  we   got   to  the 
place   of   the  accident.     I   isas  goinf:   to   the  barbecue   stand,   v/iiich 
is   about   one  mile   or  a  mile  and   a  (quarter  west  of  31gin,   on   the 
south  side   of   the   road.     It   is  about  110   or  llf)  feet   south  of  the 
paving.     There   is  a  hill  about   200  feet  west   of    the  barbecue   stand. 
The   stand  is   owned  by  John  .tapratti.     It  was  about  5:45  and   etill 
dayli.Tht.     ..si  approached   the  barbecue   stand  .  was  traveling  twenty 
to  twenty-five  miler,   an  hour.      The  road  was  wet   and  pretty  slippery. 
It  ..as  raining  he..vy.     The  road  was   oily.  Tarvac  on  the  track  in 
the   r  oad » 
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"1  saw  Ux»   Gragg's  oax  alaout  17r  feet  away  from  the  plao« 
where  the   accident  happened.     I  saw  his  oar  at   the   top  of   the  hill 
when  I   Wf'.B   about  175  feet   away  f  roa  the  hill.     I  looked  "behind  and 
saw  nohody  following  m©»      ull  I  could  oso  was  Mr.   G*agi?*s  ojaJf  so 
I  started   to  turn*  but.  he  •was  ceasing  tioo  fast*  and  he  passes  into 
me  r.nd  I    stopped.     I  was  175  feot  away  from  Mr.    GtSi^*      car.  I 
turned   to  the  left,   first   starting  to  the  southwest.     I  didn't  go 
no  further  beoaue©  his  oar  oajas  ovor   to  me.     I  last  saw  Mr.  Gragg's 
car  when  it  was  about    ten  or  fifteen  feet  avay  frcaa  me.     when  I 
first  saw  it,  it  was  about  175  feet  away.     He  was  going  about  fifty 
miloc  an  hour.     Before   the  accident  happened  i  was  going  up  a  small 
hill.     I  could  see  to  the  top  of   the  hill>  but  I  coulc_  apt  see  beyond 
the  top.       hen  I  first   saw  this  automolyile  EOing  east,  I  had  not 
reached  the  top  Of   the  hill.     I  turned  b^^fore  I  reached   the  top  of 
the  hill.        ITae   other  automobilo  tme   ri<^t  at   the    top  of   the  Idll, 
-fthen  I  saw  it  before  I  turned.     Tlie  other  automobile  v.as  about  13S 
or  140  feet  away  f rap  me  when  I   turned  to  the  isouth.       I   turned 
couthwost  and  then  kept  on  until  the  collision  casie.     One  front  >shdel 
and  one  back  wheel  was  off   of  the  pavement,     fhe   other  oar  hit  the 
right  front   of  the  first  door  and   the    usnter  door  of  my  car.     The 
other  car  was  135  or  140  feet  away  f  ram  me  -L-hen  I   started  to  spring 
off.       At  that  time  it  looked  to  me  as  if   lihnt  car  was  cemins  pretty 
fast,  about  fifty  miles  an  hour.     I   triad   to  give  my  ear  more  gas 
and  get  out  sp  fast  ae  I  can,  but  I   can't  get  out  any  mora.     Before 
1  started   to  turn  I  began  to  t^re  it  more  gas*     I  did  not  :rive  thie 
man  a  signal,  it  %vas?  raining  too  much.     I  had  the  windov*  closed  all 
^ay  lonc»  closed  it  as  soon  as  it  startea    uo  rain.     The  window  by 
v,hiGh  I  Was  situing  was  cloced  ell  the  time  and  I  never  put  it  down. 
The  windov:  on   ths  other  side  v/r-s  closed.     I  didn't,  pui-  zay  hand  out 
and  I  didn't  put  aiqy  part  of  my  arm  out.     I  didnU  give  any  kind 


•or. 


„«  t.M.<  ..i«i  .      ■'  •^'  -'■'  ^"'  "•'  ^"  '"°'°  "'"  '  "^ 
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„rf  ,»«£)  I  a«  *ast  a«  Jtto  rf«S  ^tt« 
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of  a  signal  that  I  wae  goinc:  to   turn.     I  just   turned.  ***     i 

did  not  blow  the  horn  at   any  time.  hen  I   started   to   turn   across 

the  road  my  automobile  was   going  between  20  and  22  miles  an  hoiir 

and  I   continued  across   at   that   ^.ipeed." 

Peter  Passaretti,  who  wac  riding  in  defendant's  car, 

sitting  in  the  front  seat  to  the  i-i^ht  of  defendant,   testified 

that  he  first   saw  plaintiff's   cax  coming  frcaa  the  \i.'est  when  it 

was  160  or  175  feet  away.     On  further  examination  by  his  couiasel 

he  was  asked   this  question:      "Q,.     Did  you  see   this  other  car  when 

your  car  turned   southwest v     A.     Yes,  just  he   turning.     I  see  it 

when  it  was   about  30  feet   away,   when  he   started    to  turn."     ..nd 

on  further   examination  by  his  counsel  he   testified   as  follows: 

"Q,.     well,  how  far  away  was   this  other  oar  when  you  started   to 

turn?     A.      .hen  it  started   to  turn,  just  about  -  I  don't  know, 

well,   it  v/as    about   30  feet,   I    &hink.      i^»      The    oth..r  car  v.'as  30 

A.  Yes." 
feet  away  from  you?  ^  ^^t  various   other  times  in  the  examination 

of  this  witness  he    testified   that  plaintiff's  car  was   about  30 

feet  away  when  defendant  began   to  turn  his  car  to  the  left.     It 

also  appears  from  the  testimony  of  Passaretti   that  he  anticipated 

the   collision  imiiiediately  when  defendant   started   to  turn  to  the 

left,  for  he  tsstified  as  follows:   «  "hen  J  see  the  other  car 

comine  I  grab  for  Pasqualini ,  you  know.  Q,.  You  made  a  gesture 

then,  you  mean  you  vers  afraid  of  being  hit?  A.   ure.  I  got 

to  the  other  seat.   ..   hen  \vc-s  it  that  you  nu.ide  that  move?  As 

you  say  you  jerked  back  bscause  you  were  afraid  of  being  hit, 

was  that  when  i-aaqualini  st:.rted  uo  turn  across?  A.  Yea." 

It  is  first  urged  as  ground  for  reversal  that  the  verdict 

is  manifestly  against  the  weight  of  the  evidence.  Defendant's 

counsel  contends  that  plaintiff  failed  to  prove  that  he  was  in 

the  exercise  of  due  caa'e  and  caution  ao  the  time  of  and  inn^.ediat ely 
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befora   the   accident  §  and   that  he  has  bIbo  failed   to  sustain  the 
burden  of  eatablishine;  negligence   on  the  part   of  defendant, 

Uo  novel  questions   of  any  import  are  involved.      The  law 
Is  well   settled   that  it  is   incunhent  upon  the  party  seeking  to 
recover  to  alle^^e   and  prove  hy  a  preponderance   of   the  evidence 
that  he  was  in   tli^   exercise   of  due  care  and  ouution  xor  his   oim 
safety  at   tlia   time   of  and   immediately  Taefore   the   f:-CGident,  and 
that  defendant  v;as   ^^-uiity  tf  negligence.     The  jui'y  v/ere   so  in- 
structed  and   v/ere   evidently  of   the   opinion   that  plaintiff  main- 
tained  the  "burden  cast  upon  hin.     Under   the  in^cructionB   of    the 
court   they  found    the  issues   in  favor   of  plaintiff,       ;e  have  set 
out   the  substantial  portions  of   the  evidence,  pro  jjnd  con,   and 
it  would  aerve  no  useful  purpose   to   further  discuss   or  analyze 
the   suhstanoe   of   the   testimony  adduced  by  the  respective  parties. 
It   seems  to  us  clear,  hov/ever,   that  plaintiff,   who  was  an  experienoec 
driver,   vtas  proceeding  in  an  es^sterly  direction   at  a  reasonable  rate 
of   speed;    tlaa.t  he   remained   in  the  ri^hc  hand  lane  where  he   oelonged 
at   all   times,    and   that   the   jury  were   justified  in  finding  that  he 
v;as   in  the  exercise   of  due   csxe   and   caution  for  his  own  safety. 
On  the   other  hand,   defendant's  testimony  and  that  of  his  witness 
indicates   that   he  turned    to  the   left  when  plaintiff's    oar  was   only 
a  short  distance  ahead  without   si.gialling  or  in  anywise  apprising 
plaintiff   of  his  intention  so   to  do,  making  it  impossiljle  for  plain- 
tiff  to  hrine;  his   automobile   to  a   stop  within  a  short   distance  so 
as   to  avoid  the  accident.     After  a  careful  examination  of   the  r    cord 
we   are   satisfied    th-.t   the  verdict  is  amply  sustained  by  the   evi- 
dence and    that    the   contention  of   defendant   tha.t  the  court  should 
have   directed  a  verdict  in  his  fsvor  is  Y/ithout  merit. 

Defendant  ccatplains   of   an  instruction  in  v-Mch  the  court 

charged   the   Jury  th&t  plaintiff  v^as  not  ret.uired  by  Irw  to  establish 

his   case  beyond   a  reasonable  doubt,  but  merely  to  prove  it  by  a 

„-5-.v,f    ft-p   1-Vie  evidence.     His   counsel 
preoonderance   or  f;reater  weight    of   tne  e  viaBnc.c . 
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>sojC?9laec>  :i:Jnx«X«i:  ijMiti   ti^r&nod  t-xjselo  ai;  o;i  srsadH   J I 

sIrf'janoR.'59'x  .0  Sjb  aoxd^&eiib  T{i«©^a;<«  aa  til  :9tti6t««ooiq  ««*  ,i9Txa6 

b9^sfoSac  »a  ST^rfv,'  3{j«sX  bos^ii  J^X'n  <^i  tii  bmnleaex  »ri  itidi   |b&dq;&  I9 

atf  ^adv   Bittbfrlx  &l  beitliaui,  9x0*1  x'^l  «^ri;)  imlf  I^ia»,.4i8»fia4  JLI«.  4« 

*>^i«%i>i«  airo  sM  vcl  rtot^ti^.o  bri«  ei^s  «ab  1#,  •SitD^sxe  9x1;^  Ai:  «t#!r 

Bin^tiJh)  diM  I0  iedi  ba«  xex^^^®^^  «'#as&a»%sb  «bcMX{  irxfjTo  ea^f  oO 

attJkeiirfqjs  eainncns  hx  19  uaxltceilB  ;t*foxl*±w  bfi«dx»  sorwialb  ixodi.  a 
-niislq  xol  eli/iseoqatx  it  ^nlaCxsn  lOb  oj    ocs  tsol3ts»ini  aM  '.0   lll;)nJ;AX9 

oa  &a(sBiaib  ^T'corfs  .si  niriJ  .tw  qo^ta  a  ©J  ©IxrfojoodiLMJ  aid  ^al*rf  0^  lilt 
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B  yrf  jl   »TOiq  od  x-i^etejo  ijjrf  ,ierjjof)  eXtfjinoajsaa  e  bnoY»cf  saao   sM 


do  not  contend   that    this   instruction  does  not  properly  state   the 
law,  but   say   that   the  court  failed   to  "define  what  plaintiff^s 
case  conBiKts   of."        e  find,  however,    tliat   the  insstruction  vas 
one   of  a  aeries   of  instructions,   and   that  by  an  instruction 
giren  at    defendant's   request   the  jury   viere  charged   as  follows: 
"The  court  instructs   the   jury  that  h  lore   the  plaintiff,    George 
S.   Oragg,   can     ecover   in   this  case  he  must  prove  hy  a  preponders-nce 
of  greater  weight   of   the    evidence  each  and  all   of  the  following 
propositions:     1*     That  the   defendant,   Prirao  Pasqualini»  was   giAilty 
of  some  negligent  act   or   omission  charged  in  the  plaintiff's  com- 
plaint at   laWt      2.      That  iraruediately  "before   and   at  the   time   of    the 
p^cident   the  iilaintiff,    George      .   Graag,  was  in  the  exercise   of 
ordinary  care   of  his   own   safety.     5»     That   the  negligence  of   the 
defendant,   if  any,  was    the  proximate   cause   of    the  accident." 
This  instruction  ^f^s  approved  in  Jhicaft-o  Jity  Railways  Oo»  v»  Nelaon, 
116  111.  App»   609,   where   the  same   ohj  action  v/as  made   as  is  interposed 
in   this  proceeding. 

'The  remaining  groiind  urged  for  reversal  is  that   the  verdict 
of   the   jury  was   excessive,   and   that  improper  elements  of  damage 
were   suhmitted   to  the  Jury.     Plaintiff  was  an  employee   of  the 

tands,rd  Live    .  tocli  Gomniission  Company,    as   a  steer   salesman. 
Immediately  after   the   accident  he  was    taken  to  ^t .  Joseph  Hospital 
in     Igin,   where  he   remained  under  a  doctor's  care  for   fvventy-f our 
hours  and  Yfus   given  some  medicine    uo  ease  his  pains.  IText  morning 
ice  packs  were  apxjlied   to  his   chest  and  he  was  "bandaged  vath 
adhesive   tape  trcm  tke  left   side   of  his  chest  and  around  his  "back. 
The  pain  and   soreness   remained   v3i\;h  him  for  many  weeks,  and  after 
he   returned  home  he   was   treated  "by  sjt •  John  I^avis   for   several 
weeks,   who  prescribed  medicine  to  prevent  coughing,     lor  a  long 
period  of   time  it  was  diffioxat  for  him  to  walk  without  pain» 
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He  could  not  make  any  quiok  moveB,   and   the   sli/-htest  jerk  or 
Jar  caused   severe   pains  in  his  chest.     For   about    ten  v/eeks 
after   the  accident  he  went   to  his   office  possiljly  f iye   or  six 
times,  hut   cojld  not   drive  his  car  and   take   care    of  his   sales 
work  unuil  ahout   the  first  of  Hovemher.     During  the  interim  he 
employed   one  Mr.  Mills   to   sell  steers  for  him,    fcc  whom  he  paid 
$100  a  week  for  fire  weeks,  making  a  total  of  ;'"500,     Besides 
this  item  he   «nas  required   to  pay  his  hospital  expenses,    services 
of  two  physicians.  X-ray  picttires,  which  sho^i/ed  a  transverse 
fracture   of    the  sixth  rihj   and  was  in  constant  pain  for  a  consid- 
erable time.     All  of  these  items  were  submitted   to  the  jury,   and 
properly  so,   and   the  verdict   of  $1,000  was  under   the  circumstanoes 
not  excessive. 

V.'e  find  no  reason  for  reversal,   and  therefore   the   judtiment 
of  tha  circuit  court  is  affirmed. 

Lcanlan  and  'jullivan,   JJ«,  concur. 
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xQ  ii9{.  i(iOitiy>.ils   adi   ba&  ,iS&vom  r^iolt/p  yue  ejJ/JO!  ion  bXiroo  •! 
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CIARA.  SJiOlNIK, 

Appellant* 

▼  • 

KATEESINIS  YSRIWS  ct   al., 
Defendants • 


LOUIS  £•    GIAJiZ^    succesaor 
trustee* 

>.ppellee« 


I    AP?.{3r\L  ¥R<M  CIRCUIT 
COUHT,   COOK  GOUHTY. 

297I.A.  631 
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MR.  HUrilDITirG  JUSTIGTi  yEISSTD 


Decemljer  13,  1937,  Clara  Skolnik,  plaintiff  herein,  filad 
her  complaint  in  the  circuit  court  seeking  to  f oreoloae  the  lien 
of  a  trust  deed  for  the  amount  due  upon  a  bond  and  extension  interest 
coupon  of  v/hich  she  ■v^s  the  owner.   The  proceeding  filed  ty  plain- 
tiff was  in  effect  a  subordinate  foreclosure,  wherein  she  sought  to 
foreclose  the  lien  of  the  trust  deed  only  in  so  far  as  tha  same 
secured  her  "bond  and  the  interest  thereon,  and  was  not  intended  to 
in  any  vvay  impair  the  lien  of  t-he  trust  deed  as  to  the  security  of 
other  bonds  described  in  and  secured  thereby.  Subsequently,  July 
159  1S33,  Louis  1),   Glanz ,  successor  trustee  under  the  trust  'Jaed 
sought  to  be  foreclosed,  moved  co  strike  the  complaint  on  the 
grouno  Chat  prior  to  the  filing  of  the  instant  proGeedin£:,  he, 
as  trustee,  had  on  October  15,  1937,  filed  a  suit,  also  in  the  cir- 
cuit court,  on  behalf  of  all  the  ovmers  and  holders  of  "bonds  and 
interest  coupons  described  in  and  secured  by  said  trust  deed,  and 
as  their  representative  sought  to  foreclose  the  lien  of  the  trust 
deed,  and  stating  that  the  interest  of  plaintiff  in  this  proceeding 
was  amply  protected  by  reason  of  that  suit.   The  court  sustained 


\ 


r  Rd    «A»X     »    ti  ^         (  aobseoox/s   »ilIAE)   .a  aiDCtt 

aWLKC?  2:0tx:m>  turned  «5rS>I   .HM 

fisiJ".  ado"-  eaoXosTOl  o*  B«Jt^®es   jriBOo  d'jtwoaio  exid   nx  d-niaXqruoo  -jcerf 
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-nislq  Ycf  5&Xi^     SflibssooTq  sxfT      .'isnwo  siC*   afiw  sds  rioiffw  lo   oogj/oo 

&ia«s   pfi^   ail  xel  oc;  nx  \,lac-   sis/afa  isifid   oifj   'xe  nexl  ari^   saoloeiol 

od'   bebtiBial  tfon  saw  bits   ,«03^9iiJ  iaet&itis   ©if*   bfi«3   bnocf  :cexl  oaii/osa 

lo  Y*-t'3^0'3i'  ®^*  0^   8a   beelj   ;tairtj   sxli    "io  rt»±X  edi  nljsqffli  icaw  x«o  «ti 

v-Dil   «\;Xd^n«j«p©ao'«  :     .Ytfs-sxfi*    bc^woac   tixts  til   bocfiioaeb  sbnocT  'leiUo 

beeb  iauri  adi  T»bau  e&inuti  losascojja   t  sn«XD   «U  axwoJ  «c3£«X  «eX 

erid^   no  vtniiiXgHiOO  Biit   ejiiisa  oo    bsvoa  ,  beaoXoe-io'i   ©cf  oJ    Jxiaooa 

,  srf  , -^filbto 3 00 iq  iiK^Janl  add   lo  j^nxXll  arid  od   loirtq  **ixifd    bnuoTg 

-•xio   Qifd   ni  t     Lit.  b   bsXil   ,?£eX   ,eX  larfod^sO  no   bsri   ,»«daiJt*   ab 

6nxi    abfiocf  Ho  aieblorf  baa   ansniAO   oAi   ILjs   lo  "iXarfscf  no    tixuoo  iiuo 

beta  ,  boob  i  aijti   bl.BH  ycf  bOTi/ooa  iioa  n.t  barfliosob   snoqijoo  daexsd'nl 

*Quid   arid    '10   nsiX  orld    saoXounox  oJ    id^uoa   evIdjaJnsasiqei  7i*xid    a« 

gnibssooiq  eirtd  rti   tlidnljcsXq   lo  iaeiednx  mii  imti  5«idj?*a  bna  ,fteeb 

bsjnljsdsxra  diuoc-   o/fL"     ,diws  JjarfJ   lo  aoci«»i  yrf  osdo^doiq  "^Xitna  ami 


the  motion  to  strike  and  dismisBed  the  complaint  for  want  of 
ectiity,  and  this  appeel  ty  Clara  bkolnik  followed.   The  trustee, 
appellee  herein,  hae  filed  no  brief  on  appeal. 

The  sole  question  presentsd  fox  determination  is  whether 
or  not,  under  the  provisions  of  the  trust  deed,  plaintiff  was 
entitled  to  file  a  separate  foreolocure  proce<iiding  hy  which  she 
B0U;C:ht  to  Bubordinate  her  interest  to  that  of  the  other  bondholders, 
without  in  any  v.-ay  impairing  the  lien  of  ths  truat  deed  fox  the 
security  of  r.he  other  bonds  upon  which  -Oioclosure  iiad  been  insti- 
tuted by  the  trustee  prior  to  thio  ,;;uit. 

The  provision  of  the  trust  deud  upon  which  tMs  suit  xa 
predicated  is  o.s  follows:   "The  holder  or  holders  of  any  one  or 
more  of  said  bonds  and/or  of  the  interest  coupons  evidencing  the 
interest  on  any  of  said  bonds,  upon  Viliioh  default  in  payment  iias 
been  isade  as  herein  provided,  may  (v/ithou-i  declaring  the  \jhole  of 
trie  principal  sum,  hereby  secured,  du3  and  payable),  file  a  bill 
in  his  or  their  najne,  to  foreclose  this  indenture  lor  the  amount 
due  upon  cny  such  interest  coupons  and/or  bonds,  or  any  of  thera, 
together  with  all  advances  made  by  the  holder  or  holders  of  any 
such  bonds,  in  the  manner  and  to  all  intents  and   purposes  as  though 
suoh  interest  coupons  and/or  bonds  were  secured  b3''  a  sep.s,rate  Trust 
Deed,  provided,  hov.ever,  that  any  such  foreclosure  or  foreclosurea 
for  the  amount  or  amoxints  due  upon  any  such  interest  coupons,  and/or 
any  such  bonds  and  disbursements,  as  aforesaid,  shall  be  in  all 
reppects  secondary  and  subject  to  the  continuing:  lien  of  this  inden- 
ture for  the  security  of  f  11  other  bonds  and  interest  c  cnipons 
described  in  and  secured  hereby,  and  of  all  disbursements  and 
advsaicee  v/hich  have  been  made  or  may  thereafter  be  made  under  th© 
provisions  of  this  indenture,  and  any  such  partial  foreclosure  of 
this  indenture  shall  operate  to  3uboraim>,te  the  lien  and  security 
of  this  indenture  as  t o  the  holder  or  holders  of  the  interest 
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TtO  ittf!"  50"^  iaKfd.qpK>tj   9iii   boaaxjsielb  bttu  e^IlT^Te   oJ   aoiioex  adi 
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coupons  and/or  lionds,  for  the  payment  of  which  such  pnirtial  fore- 
closure is  sought  to  the  lien  and  security  of  the  indenture  in 
favor  of  the  holder  or  holders  of  all  other  "bonds  and  interest 
coupons  outstanding  hereunder. 

"In  case  of  the  partial  foreclosure  of  this  Trust  Deed, 
a  reasonahle  sum  may  he  alloT«ed  by  the  court  ac  and  for  solicitors' 
fees  of  the  complainant  t  *' 

Under  the  foregoing  proyision  plaintii"f  was  authorized  to 
file  a  partial  foreclosure.  Her  counsel  say  that  they  have  found 
no  case  passing  upon  the  precise  question.  It  seems  to  us,  how- 
ever, that  since  plaintiff  is  expressly  authorized  under  the  terms 
of  che  trust  de^^d  to  file  a  foreclosure,  hy  which  she  seeks  to  suh- 
ordinate  her  "bond  so  as  to  make  it  a  second  mortgage  without  im- 
pairing the  lien  of  the  trust  deed  for  the  security  of  other  hands, 
the  chancellor  erred  in  dismissing  her  suit.  Plaintiff  takes  the 
position  that  she  has  a  second  mortgage  on  the  property  hy  reason 
of  the  suTjordina  tion,  and  asks  that  her  second  mortgage  he  fore- 
closed, without  impairing  the  rights  of  the  bondholders  in  the  prior  , 
suit.  That  the  holder  of  a  second  mortgage  may  file  a  proceeding, 
notwithstanding  the  pendency  of  a  first  mortgage  foreclosure,  has 
never  been  seriously  questioned,  and  since  her  suit  cannot  impair 
the  lien  of  the  first  mortgage  the  mere  pendency  of  a  prior  suit 
by  the  trustee  acting  on  behalf  of  all  the  bondholders,  should  not 
bar  the  proceeding  to  which  she  was  entitled  under  the  teims  of 
the  trust  deed.  No  decree  had  been  entered,  and  until  one  is 
entered  tlie  holder  of  a  bond  has  a  right  to  regard  Ms  bond  as 
secured  by  separate  trust  deed  and  foreclose  it  for  his  benefit,     | 
provided  his  ccimplaint  and  his  prayer  for  relief  sh«r  that  he 
seeks  to  ior.close  only  in  so  far  as  it  secures  his  bond  and  that 
his  foreclosure  is  subject  to  the  continuing  lien  of  the  trust 
deed  in  so  far  as  it  secures  the  other  outstanding  bonds.  ., 
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CounBel  for  plaintiff   arguo    that    the   trustee   should  he 
the  last  parson   to  complain  ahout   sush  proceedingc,   since  a  cu"b- 
ordinatlon   of   the  lien  of   the  bond   aou-ht   to  he  foreolotec!   in   the 
partial  f orecloBure  increases   the  value   of   the   Beourity  held  by 
the  other  honf^holders,  and  this  point  seems   to  uh  v/eli    taken. 
Jfeither  the   trustee  nor   the   bcndholdere  v/hom  he  represente  are 
in  any  way  injured.     A  party  who  suffers  no  injury  ought  not  to 
be   permitted    co  catuplain»      (Central  Trust  Oo*  v»  Calumet  uo., 
260  111,    .pp.   410.) 

\;'e  are  of  the  opinion  uiiat  the  court  ei*red  in  disjniesing 
the  ooiuplaint  for  want  of  eQ.uity,  axid  the  order  or  decree  of  tiie 
circuit  court   ie   therefore   reversed. 

KSVSR3iSD# 

boanlEkn  and  Stzllivani   JJ.»  ccoicur. 


-cfx/i  -^1  ecHic   ,a3niD»aooiq  dcua  issod^,  nirlqwoo  o*  xxoateq  d-;^  I  zdi 
bdi   al   bo.iolQU'iol   aef  o.*  i^sf^me   i-mod  srfcr    io  net!   erii   lo  no.tJ«jitxb»o 

.affil/st    XI^JW  air  ow    aair^se   JiiJtoq  axriJ   baa  ,  sxabXad^rtod  if^rf^o  sif* 

area  aj^ftaaoiiis^  eii  hiqx£w  ate&Xejibaori  9rii  ton  esiauaJ   arW  aaxfilalf 

o;i    :/on  ixl-^xn)  iciuiRi  on  atafius  oiiw  xixaq^  A     »b»iviaJL  xe^  ^yts  ai 

(.01^  .qcfx.  ,111  OdS 
SSianJbBiHll)  j5ii  BQTxe  J'woo  ^ii   i&da  aolntqo   »xt*    ao   ©as  »., 

♦  deaievsa  aio lettexii*   ax   iiooo  i  hf o'ilo 
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TH3  PBOPLi'  '1?  THU  STATE  GS 
ILLINOIS, 

Defendant  in  Srror 


'V. 


VICK  VERGA.DO, 


iiastO):  TO  MUiriGa;  pal 

COURT  Oy  CHICAGO* 


Plaintiff   in  isi'ror. 


IfR.   PHBalDISTG  jmiTIC^  ]?KEiflJD 
BBLIVSESii  Tm  0PIKIC3f  03"   TKi  dOURT. 


Hick  Yergado,   defendant,   sued  out  a  v/rit  of  error  to 
reverse  a  judgment   of   the  municipal  court  adjudging  him  /juilty 
of  the  offense  of  pandering  and  sentencing  liim  to  imprisonment 
in  the  House  of  Correction  for  a  term  of  six  months   and  to  pay 
a  fine   of  r300»     I'he  reviev;  iB  predicated  upon  the  cocunon  law 
record  onlyp  and   therefore  no  facte  material  to  the  issues 
involvecl  appear   of   record   or  in  controversy.     The  cause  was 
heard  hy  the  court  without  a  jury,   and  after  the  finding  of 
guilty,  motions  for  a  neTfi  trial  and  in  asrrest  of  judgment,  and 
also  a  motion  to  vacate   the  jud£anent,  were  entered  and   over- 
ruled hy  the  court. 

The  information  upon  which  Vergado  was   tried  reads  as 
follows:      "Patricls:  lieeley,  a  resident   of   the  Uity  of  Chicago, 
in  the  state  aforesaid,  in  his  own  proper  person,   comes  now 
here  into  court,  and,  in  the  name  and  hy  the  authority  of   the 
People  of   the  otate  of  Illinois  gives   the  Court  to  "be  informed 
and  understand   that  iliok  Vergado,    the  defendant,  heretofore, 
to-wit,  on  the  29th  day   of  November,  .-.•  ...  1937,  at   the  Oity 
of  Chicago  aforesaid,  did  unlax-rfully,  knowingly  and  .dliully 


j.:a  roiivm  or  aofim 


^  icso* 


,aic)iiLUi 

,OUJ^S:sY  2QIK 


#«isaino e Jfc-iqmi  0  3  lairi  gnisnsinsia  bwa  gwirfeba^q  Uo  sensllo  srfJ  lo 
Y«q;  o:J   btia  fiuiinoia  ^ia   io  isi-iet  st^l  csoi^fA^aioO  ^o  oajcroH  eiLt  at 
ttbX  nofitiaDO  sris'   tsefiu  bai&oiiiB'SCi  ai  woJcyei:  eriT     •  OOS  ■  Ic   snl'J  a 
aswaal  sifj  oi   Isl-ioJ-Sffl  a^fosl;  on  Qiotaiedi  ba^  ^x^o  bxeoet 
8SW  sajiMO  9i.il      .xsTtevoi^tnco  ni  10   biooi-i    lo   xssqq«  bsTlovni 
lo  Titdbai'l  sdi  -larfLs  boa   ,^xijt  jb  JiJOXiirrf   Jtjjoo  sxf;?  x*^  bxe^d 
btff   td^naBTibwt    io  ;faeT:!ijB  ex  ban  L&lti   uaa  jb  lol  Qaotioa  ^x^llsrg 
-10VO   bn.fi  bo-iaiao  otsw  tinsiagbwt,  sA^   si&o^iv  OJ   aoiioa  a  osia 

•  uTti/oo  srf;f  vif  be  Iff  1 
ajB  a&«s-i  beiTi   e-sw  obagaaV  rtslriw  noqw  nox-JiiBio Ini  aiiT 

won  aftaoo   tnoaieq  leqoxq  irwo   «M  ni   « bijaaaxola  sdsia   6iU  at 

Ofif   ^0  \jj- x-joxiJ«;i  »xlJ  x<^  &rus  aaun  arid   ai  tbns  tJiroo  oJnl   eicxi 

b^smo'lni  e<f  0^   JXiioti  aii^   citi>Ti:;g  aionixIX  lo  9^«io  sji^t   I0  e£qo&1 

t »io\o J b'ioil  %iasibaa1&b  oJii    tob^aisV  iloiU  isdi   baai&'Xbbttu  baa 

Y:>i^  »di    a*   ,V£QI  .      «.    ,iacfxaevoM  lo   i&ef>ifJ«i'£  •xfi   oo   «Jiw-oJ 

\;IXiilIi..    i>njL'   \I:;n-Ii-.  OCX    ,J',rit'i   ,:ln.i    ;■  ;  :.    , ,,  ^•,^c..,  n  ;  .,   0 '.colxfC;   to 
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procure  a  place  in  a  ceroain  house   of  prosi^itution  located  at 
address  uiUcno-wii  street  in   the  Jiiij  of  GMcago»   illinois,  Icnown 
to  said  Hick  V^rgado  to  be  a  houss  of  pros ci'cu'c ion »  for  I.aona 
Brov.n  a  certain  fomalc  porson*   by  Hick  V'ergado  to  procux's  a  plaoe 
in  a  house  of  prostitution  fox  a  fenalepercon  and  so   the  difenaaat 
is   guilty  of  pandering*  contrr.ry  to  the  form  of  the   statute   in  such 
case  Boado  and  provided  and  againa  i;   the  peace  and   dignity  of    tho 
People   of    the  otate   of   Illinois,     In  violation  of  i^r.  475  of  Chap. 
38,  Caliill     H.   3.   1921.*^ 

Xhe  sufficiency  of  the  information  was  not  challenged  Tjy 
motion  to  quash  "bef  orfc    trial*     It  is  contsnded,  however,    that 
the  information  falls   to  charge  the  offense   of  pandering  or  any 
other  criminal   offense j   that   the  defect  is  not  merely  one   going  to 
fona,   hut  in   of  such  chareictor   that  it  caiino-i;  he   said   that  it 
charges  any  c  rime  whatsoever,   and   therefore   the  defect  may  Taa 
raised  by  notion  in  arrest  of  judgment  or  "by  v.rit  of  error. 
The  material  portion  of  the   statute   (ohap*  38,   aec.  170,  Bnith- 
Hurd  Illinois    ..nnotated   :..tatutas,   1937)  xinder  which  this  prosecu- 
tion  vvas  brought,   reads   as  f  o11ot.'bi      '*Axxy  person  "Who  shall  procure 
a  femal«3  inmate  for  a  house   of  prostitution  or  T,vho,  by  promises, 
threats,   violence  or  any   device   or   scheme,    shall  cause,   induce, 
persuade  or  encourage  a  female  person  to  become  an  inmate  of  a 
house   of  prostitution,   or  shall  procure  a  place  as   inmate  in  a 
house   of  prostitution  for  a  female  person  ***  shall  be   guilty  of 
pandering  ***." 

The   gravamen  of   defendant's  contention  is   that  the  infor- 
mation fails   to  chaifje   that  he  procured  s  place  for  a  certain 
female  person  as    "inmate"   in  a  house  of  prostitution.     It  is 
argued   that   the  statute  does  not  denounce   or  forbid   the   "procviring 
of   a  plaoe"   in  a  house   of  prostitution  for   a  female  person  as  a 


xaftVorxsI   ^axottxIXx   ^o^jboMP  lo  x^i*^  s**^   ni  *©M3s  tnrorolnu  sae^bbA 

BiiOUM.  xo'i  «itoxi'ifii;iEOiq  lo  satforl  b  ©cf  oa   obsjjieV  ioxK  blsa  «* 

feOjtsifi  .o  ©ctjjoo-iq  0-   oo^^oV  :ioili  \;tf   (tjoBiDq  ol-^msl  nJ^Jiao  *;  nvrottS 

iioaa  x:i  »;>ifa«ta  ©xi*  "to  flrxol  ©ild  oa  Y'^.a'xaaoo  ,a«ii6faxo3Q;  lo  ^alxxja  '^■t 

cxlj    'io  ■ziiii^io  Iwia  oo/^sq;  sxfi   J  atihT^iii  baa  bebirotq  bn*  sbjam  •sao 

)   <:?i"    ,X'?'j.  lo  nox^Jrloxv  nl     •sIorIXXI  lo  ©ifij^o  aiii    lo   alqoe? 

'.XSi^I   .a   .ii     LlMa'Ci  «8C 
YO    oe;3XioIi  ■UD  «.  err  y.B4f  o<jxj.*ss-.:.o'iirx  »hj    'io  Tccnsiolllxfa   erfi' 

d/srf;}    t^8v>''''0-'   «63.on&-noo  ai'^il     •I«i'r5"    ijio  laa  ifa«x/p  oJ   aoxdoa 

YOJi  10  3fliT&&r{i3q   lo   s«rtt>'i^o  ad*  daxsxCo  oi   aXlBt  bo Wsino  tnx  sif* 

07  -:>n'  ;      :Tto   vXgiain  :;oif  si.  j-jylof:  oriJ    ;f^ff   ;  s/Qnollo   Isalalio   xodio 

i^:;    ^:cf  rcf.r;  joj5"£xuIo  flotra  !lto   «i  *od'  «jBrco^ 

atf  ■^^u  -li   bn/3  »ti:6-v"£0Bjf«d!w  ©all  o  ^ns  eajTjsrfo 

.10  .::iv.'  Ytf  *0   Jn^ffljifeifr.   Io   *?.8i'x  •   fix  noioofj  \c'  bsBxai 

-ucasoicg  gM^  rfoxriw  *X3bm;  (fCei   tes^^iriyo      bs^aiontt:   aloniXII   btcwH 

sxixDOiQ  Iljirie  orfw  «08T®q  ^i  ^u.  ei  ,JxI;Bi/o^(f  asw  noi* 

,£:eExfiiotq  '^d'  tori.   -xo   ncx jx; 5x3 ocic    lo   ssMori  e  *xol  niseml  sljoffl©!  .d 

^i-otrbiii  ,eajjjso  IXsrfo    «»tii6tio!    to   ooiTsfe  \fi&  'xo  eonsXoxv   «ii;t-a8X(li 

A  lo  eiawRx  m-'  sfflDCsd'  o;}    noc-rs^T  aXfiCEB^  £s  63£TuosnE>  to   obsxraTeq 

xj  wi  odannJ:    i.ft  »ti:Xq  s  eijt/oo'xq   LLsii'i  to   ,rroliij:f  iv  aoiq  ^   osxroif 

-lolnx  ex;  ...  noiinsinoo  ts  »*n3&rt9l-'&   lo  HsaaTeij  •*£! 

ri'    .^-fjc;  G  TOi  oo/sXq  c  beiucoiq  erf  ^jBrf;t   «^,xsifo  o*   aXial  nolifiia 

.r:oxJu*x5aoTq  lo  otsuofl  b  rrl   "»;fBmni."    as  coerreq  ©Xjnra»l 

jjxii'rx.Dc  iq"   9jc(:t  Lxtfio'i  to   som/onob  *oxt  seofc  e*if;»x;:tB  9fl;t   inAi   fe^x/sTB 

B  a£  nooTsq  eXfiraal  a  lol  ftol;tx;*x;rooiq  ^o  ©auoxf  s  «±  "Bo.zlq,  xs  1« 


criwe,  "but   forlsido  procuring  a  place  re  inmata  in  a  house  of 
prostitution  for  efeaaala  person.       Vergado's  oounsel  says   that 
it   is  not  a  crime   to  procure  a  place  for  a  female  person  in  a 
house   of  prostitution  as  a  waitress*   oliajccibermaid  or  pianist, 
and  tliBt  under   the  information  filed,  proof  that  defendant  procured 
a  place  in  a  house   of  prostitution  for  Leona  Brown  as  a  roomer,  or 
as  an  interior  decorator   or  in  any  other  capacity  except  aB  an 
inmate  is  not  within  conten^lation  of   the  statute. 

The   statute  upon   which  the   case  proceeded   charges   defendant 
"with  unlavvfully  procuring  a  place  in  a  house  of  prostitution  for 
Leona  Brown,  a  female  pers<ai."     It  iias  been  consistently  held  that 
the  purpose   of  an  information  is  to  inform  the  defendant  of  the 
offense  with  which  he  is  charged,  and   that  an  information  is  stiff i- 
cient  which  states  the   offense  plainly  enough  to  he  readily  under- 
stood hy  the   defendant,    to  enahle   him  to  properly  prepare  his 
defense.      ( Pe  ople  t.  Donalds  on  y   341  111*  369;     Pe  ople  v.    ifarx  inkle  y 
169  111.  -:^pp«  554.)        we   think  the  information  was  B-affioient  to 
state   the  offense  charged  in  such  plain  language  that  it  oould  be 
resdily  understood  "by  the   defendant  and   the  court.     In  People  v» 
Holtzman,    195  111.  App.    53,   and  iL®5fi£  "^^    '^e^®^*  152  111.  ^.pp#  102, 
it  was  held  that  an  information  need  not  use  the  very  words  of  the 
statute  creating  the  offense,  but  is  sufficient  if  it  employs  words 
conveying  the  same  meaning,  and  although  inartistically  drawn,  if 
no  motion  to  quash  it  or  for  a  bill  oi   particxiLars  were  made  before 
trial,   it  is  sufficient  after  verdict  if  it  apprises   ths   defendant 
of    the  crime  with  which  he  was  ohiirged.      ( Pe  ople  v.    Garfinkle_,   169 
111.  App.   554,   558.)       In  ■tr'eoplq  v.  lie'dos,  173  111.  .-pp.  130,   it  was 
contended  that  the  information  did  not   allege   th.t   the  female  person 
was   to  remain  there   "ab  an  inmate",      riie  court  helc   this   to  be  a 
matter   of  form,   and   that  in  the  absence  of  a  mo'.ion  to  quash  it  wae 


i^i   BX>-.8  leactuoa  aHbja^-xm       .xsoaieri  *Xa«e5s  tol  imiivil.iso'xci 

to  ttaiaoai  «  s^  mmiG  jb*»»J  to'i  txoiitsJ iiaotq  'io   ©«0OXl  s  rti  so^sX^  * 

TOl  flCiJij*  iifao-ni  lo  •8«oxf  «  xiri  eoaXq  a  an-i^wooTq  xXiu^waXm/  xwxw- 
#j3tiJ   bX«ri  xX3-n*j;faj;'3no-9  rmerf  aarf  ;H     ".csoeiftq  eXdctwl  m  tn^yoi^  sao»£ 

-.iobnw  X'tifc^'S'i   ©tf  Ou  r^jjjone  v.XfitBXq  aansl'io   erf*  aeieis  lioixfw  ijjaio 

ajtrf  si-s^o-iq  \'L.t9q0xq,  0  3  jsiri  eld  a«&  oi   %>itu&aa^1eb  eri^  -^cf  &oo*b 

«eX5inx'rif^  .v  sijgo a--      {GQc.   •iXi  XM  j^SStSM.-^.^l'^ii  •"*"  5^^9*3)      ♦•aaslsb 

aS'i.QlYiijn  a.'sr;  joo IAjbjbseo  iiii  sxi*  :iiiiiii   *.        ( .  *a«J  •qqA  .XXI  »BX 

9of  isXiioc   :.  ..sir^Kfil  aialq  fl»ue  ni  beiaiarfo  aans'i'io  orf*   oimta 

•"^  ,^Xqo»-l  .-i      .  j:ii/ot   oiia   hti-a  ittsbaBlab  Qtii  "^^  baoi  ar-cbnu  •^XXAsert 

,SOX  .qqA  .XXI  ScJX  jTie^M  «v  eXq9&€  )aaj3  «6a   .uq.-.  .XXI  e*X   «iiagstXoH 

egii  'Xo  abiQw  x^«v  arl;?   oaa  ion  bean  aoji-'iurto'ini:  fia  iMdiS  bl^ii  q«w  *1 

8i>:tow    a^oXqaa  i t  "ki  iaslOlVisja  ex  i^irrf  «sans'il©   9AJ  Tiuii '^aio  a^jsiMia 

\i  «ffWeTb  x^'^oUQxixsai.  xt^ffadiXa  baa  ,aaiiiB©«  f»fli«3a  erfs  ^iix^ovnea 

s-xo'ietf  3b«o  etaw  as«;XooiJ^Kjsg  10  iXifii  js  xo^  :tc   ai  iia«tfp  03   noXaow  on 

;faaba8lsb   aifi'    Ofeaixqq.o  Jl  li  ioib-XQ-v  leS'ta  dndxox'ituB  ax  »i   ,X;8i»;f 

**^-^  *aX3[fiift*>^   «v  aX^e »'l )      .bsgioao  aijir  axf  rfoMw  ofj^jtir  ««i-xo  ariJ    to 

a«w  5i   |U6X   .q^,v  .XXX  SVX   «.»9.4&-^  «t   t.'X<j[oe.'-i.  nl       (.aag   «^3a   .qqA  .XXI 

i;'33is»q  oJUsfflel  ©dd  *ixiJ  ©g&XXij  Jo«  i>xb  rtoiiiwtt't&laX  Sii4  ^«ri^  bsbfleiMo 

a  *rf  OJ   dirf^  bXaii  d-xtfoo  •li.      ."s;>*asaii  kj  »#»   «i6u4  aijimn  oi  a4w 

SAW  Ji  iiajiffp  oJ   ooxwoia  ii  io   i-atisatfa  eda   fU  ^^^   bm  ,«reo-j  to  T<.J*«a 


too  late   to  oootplain   of  the  inf oxKylity  aftar   trial. 

Defendant  rellesj  on  Peogle  v.  araenbur^«  172  111,  App#  3e0, 
whersin  the  court.   In  cominenting  upon  the  suffiolency  cf   an  iufor- 
raation  cbarglnu  pandering,   fsaJd:     "..e   think  that  the  ^-rcvamea  of 
the   offense  ^^**  is   the   causinvS,   indtioing,   etc.,   &  feoaala  pcmon   to 
"beccBie  an  inmate   of  a  house    of  prostitution."     The  language  ur-sd 
in  the  inforiaatioa  at  bar  charging  Vergado  "vdtli  unlawfxaiy  procixring 
a  plaxie  in  a  house   of  prostitution  for  Loone.  BroTm»  a  feirale  person," 
suffioiently  states  the  gravamen  of   the   offense,   and  in  our  opinion 
sufficiently  meets  the  legal  requireiJsentB. 

Defendant  did  not  preserve   the   record   of  proceedings   at   the 
trial  and   therefore   it  must  he  asE\jm3d    that   the   evidence  sustains 
tlie  verdict. 

The   judgment   of   ths  municipal  court  should  therefore  he 
affiri&ed,  and  it  Ib  bo  ordered, 

Scanlan  and  Sullivan,  JJ«,  concur* 


.>    ;a   ■  oq  s-JUssaisl  ^i  t    a|«,yftlii   ,$Hi:84<*4»  ©di   «1  *♦*  sax:®! to  silJ 

"rj.-:?!  srfT     ".aoidt'* tJeoi^  It*   6B«jod  £  to  9tstmt  ri«  dM>a«tf 

,sto:''Cii  oj..-.i'a9't  s   fOyroxE  MROBl  wilt  MOi:;>«^,i^.ao'::q  Tto   anjsnd  a  ai   esaiif  « 

»^oi6T.*T  art* 
•I>*h©6to  oa  eJ-   Jl  foax;   tfisismis 
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PR3I)  HOLY, 

Appellee « 

APP3»\L  PRCM  iroiTiaiPAL 

""  '  "'  COUKT  CG"   CinOAGO. 

UliriFRIi;!)  HITCIKOCK, 


also  knovm  as    „innie  liitchcock,  O  A  f*^    T     k        i^  O  C\^ 

Appellant.  Hi)    i     LA.*    O  O  5i 

MB.   JUiiTIGa  SULLIVAH  DBIIViiiRSD  THE  OPINION  01?   THH  COUirr. 

This  is  an  action  "br ought  t>y  plaintiff,  JTed  Holy, 
against  defendant,  v/inifred  Hitchcock,    to  recover  frcm  the 
latter  the  reaeonable  value   of  legal  services  rendered  iDy  him 
as  her  attorney  in  the  Circuit  court  of  Cook  county  in  the  case 
entitled  V>filey  Hitchcock:  v.    Inifred  Hitohoook,  'So*  34-C-1431. 
Upon  the  verdict   of  a  jury  judgment  was   entered   against   defendant 
for  #500  and   this   appeal  foil owed. 

One   of   the  reasons    advanced  hy  defendant  for   the   reversal 
of    the  judgment   is;   that  certain  questions  propounded  hy  plaintiff's 
counsel  to  plaintiff  and  one  of  his  witnesses  and  the  answers  there- 
to were   of  such  a  no.ture  as   to  arousjB  the  passions  of  the  jurors 
and  influence   their  minds  against   the    defendant  so  that  she  was 
deprived   of  a  fair  and   impartial  trial.      Inhere  is  merit  in  this 
c  on  tenti  on  • 

Judge  Trude   was   the  chancellor   of   the  circuit  court  who 

tried   the  cause  out   of  which  plaintiff 's  claim  for  attorney's  fees 

arose.     The  following  is  a  portion  of  the  direct  examination  of 

plaintiff  in  the  instant  case: 

"Q,.      ..ell,   to  xefrdsh  yoxir  recollection,  I  will  ask  you 
whether   or  not  he   !i>aid    this,   'I   "rould    say  he  hs,s   tried    the  case 
very  fairly.     There  is  only  one  Person  that  can  satisfy  you 
([referring  to  defendant]  and  H©  doesn't  exist  on  thie  earth.* 


fSeLIStqqA 


,yjoH  ami 
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.ISi^X-0-I^S   .0     .>:ooorfoglU  b^-x^laX'   »y  itoooriotfia  y9XJ:>.   balitiino 

.SewoIIoi  Xissqqs   sM*   5na  006$  Ml 
XaaTisvsrr   ©riJ-  'xol  jn.sbns"isb  X^  bsan-avfea   aaoaoasx  wli   1«  eaO 

-ensxi^   aimvan*  aiii   btts  aenaanii^  nM  lo  sno   bns  I'li^J/ilalq   oi   Xsara/»o 

axo'xwt  ®-^"    ^o   auoxeajBQ  6xi*   «auoi.s  0^   aje   «>rtH#j8n  jb  xfoua   1:o   eiew  0^ 

ejBw-  wi«  iMS  ov.  tfOAoaalab   9ii;J  Janisg^AS  ahnia  tlodd  9oti@altnt  baa 

a  Ma  ni  iiiBm  ai  c/iaiQ      .XaiT-J  Xsi^ijiqitti  bxie  ri*!  «  "io  bsviiqob 

•  nciinsinoo 

Odv.   ^ijjoo  Jxiio-xio  9sii  to   7.olL&orLJiio  adi  asw   siu/iT  esbirl 

•»•!  a»xsf£TOi*.6  'xo't  laiaXo  a'tli^fnisXq  riold.:  lo   iuo   eaisco  edi  beJti* 

lo  aoxaijniiiiiixo  *o«T:tl)  ed.i  lo  noiJioq  s  si  aniwoIXol  ailT     «»aoTjB 

:9ci.ao   iO!s;>cini  ax£i   nl  llJtJniaXti 

jtrox  3taa  XXiw   I  tfioXJooXXoos'X  iwoy,  riiB«txl«t£  0;?    tXX«<.      .i>* 
ea^so  etdi   betttf   ziPA  srl  -^jjsa   P^Xuo  v   T»   «  iirfJ    bl-a   cri  Jon  to  loriisrissr 
wo-^  ylr.ijjii.i  n.;&  ;J..rii   wofci^ri  ono  xXno   ai   ei«i£7     .yXt:1.«1  \;tot 
•  •rfcttAo   ^xri;    no   .ta/rs   J'ffac^O'     aS  'oa?   [^nA;f>nolob  OJ   i;iii-xi»l«i} 
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"A*   That  is  what  Judge  '-i^ude  said* 
»     *** 

"Q,«     ISTowp  I  will  ask  you  v.hether  or  not  at   the   trial  in 
open  court  already  referred   to  Judge  Trude  did  not  fiuLiisr  say 
this»  directing  Ms  remarks   to  Mrs.  Hitchcockp   'You  sit  down  and 
keep  quiet   or  you  can  go   to  jail.     You  can  so   to  jail  for  thirty 
days.' 

"Mr*  Bohechter:     I   ohject   to   the  queBtion. 

"The  court:     Objection  siistained*" 

Although  defendant's  ohjection  v/as  sustained  to  the  question 

last  above  quoted»  it  was  heard  hy  the  jury  and  ite  purport  was  of 

such  a  character  that  it  could  hardly  fail  to  leave  the  impression 

that  the  defendsmt  was  guilty  of  unlawful  conduct  and  to  degrade 

and  humiliate  her  in  the  eyes  of  the  jury.  This  question  with  its 

imputations  must  have  "been  further  impressed  upon  the  jury  hy  the 

following  answer  given  hy  Judge  Trude   on  direct  examination  when 

he  was  called  as   a  mtnesa  in  plaintiff's  behalf  s 

"She  and  her  husband  had  come   to   the  parting  of  the  ways 
apparently  and   she  insisted   at  all   times  in  open  court  when  the 
case  was  being  tried  in  interrupting  the  attorney  and  making 
suggestions    to  Mm  and   in  ccxistpjit  bickering*   and  even  with  the 
Court,  and  I  could  have  fined  her  -     I  would  have  bean  jxistified 
in  fining  her  many   times   during  the    trial   of   the   case;  but  it 
isn't  my  policy  to  do  so  unless   it  is  absolutely  necessary  ***   •* 

It  is  difficxilt   to  perceive  "^.hat  bearing  the  conduct  of 

defendant  in   the   circui^ySlse,   in  wMch  the   services   of  plaintiff 

were  rendered,   could  liave  upon  the  question  of   the  value   of  svioh 

services.     Judge   Ti-ude's   stricture   in  that  case   that    the  J^eity  was 

the   "only  one  Person  that  can  satisfy  you,"    [referring  to  defendant] 

as  well  as  Ms  admonition  to  her   during  the   trial  of   that  cause   to 

"sit  down  and  keep  qxiiet  or  you  can  go  to  jail"  end   that   "you  can 

go   to  jail  for   tMrty  days,"   as  incorporated  in  the  questions 

propounded  in  tMs  cause   to  plaintiff,  in  our  opinion,   could  only 

have  been  intended   to  prejudice   the  minds  of   the  jurors   against 

defendant.     The  material  issue  in   the   case   at  bar  was  not  whether 


»bl»9  •ftlrtT  wghifl  imthr  si  ietfS    kA" 

***     » 

ni  Xaiid    srf*   ;/«  joa  lo  teAiad-    uov.  s(a«  XX.tw  I   «?foF     #0" 
%ae-,  at^iiJ ^kii'i   Jon  bib  sbwiT  a^bvL  oJ   nstrralsa"  o  nt>qo 

Y^iM.'  '■'  ^l  Q^    03  nso  yoY     •lifit,  ocf  oa  Oao  uv  v^    .u    .-^.iup  <J093£ 

•  fjoi;J3©up  eii;f   OJ  doettfo    I     iXsiti09iio:i  •iM" 
"*6«nx3*a»a  nBx;>o&tf^*^     situoc  ariT" 

aoiassagiiil  ariJ   9VaeS.  oi   Xxcl  TcXfo't^xi  oXxioc  Ji   ur>f{c!   rtaJ-ofltario  «  xIo</a 

ebsiX^ob  oi   fees  *aut?fiOO  Xu'iwjeXm;  "io  ^#Iixra  aaiT  *«f.bti8l6b   erfo    iadi 

ail  ricfjcx'  ffol^'ssr/p  aiiff     tr.rtii  oriJ   lo  a»Y'   siiJ   itx  'sexf  eisiXLiiurf  boe 

ad*  X(f  Y-'^t  ^^  fK)<5«  beeeeiqsi:  tQUJ'r.fS'i   f!6»«f  arotf  *aMm  eiMl^xiliKEBl 

atidsr  £tolijart±fflxac©  JoQiit)  no   sbiz-rT   sgfetjL  Ycf  fisrla  aewnna  anJtwoXXolt 

■'.  tIjiili-iS  amicfniBjCer  fil  oaaniiw  £  ois  li»XXwo  a««f  «i( 

sitt  nsriw  .Jxuoo  nsqo  ni  m  ' 

8X1*     iL  :    ..    .         ^         -1     -.  ^    .. 

a  —   i--.   «  - -.-:-    ,... ,, -  , al 

»,   ♦**  Xtatie»a9tt  tX»3"xrXo acfa  ax  Ji  aasXxiu  o«  ob  oJ  ■^oiXoq  xa  s*aal 

'io  ^oubrtoo  eti*  ■galtfi&d  isdv  svieorrsq  oi    iXxxoxxlifa  al  ^I 

llxJnxaXq  lo   a&olT'isP   S)di  dohiw  nt   .sM^^inotio  sdi  ni  iaxibtialoh 

doua  lo  9uX.x!T  odi  "io  noi^aeup  sii*  noijif  er^vii  bXxwo   t&dieJjno't  »18W 

sjgs?  -^tfisvC  adi    Jail*  saao  *iu{*  ni   nTjjooitt>l3   3 'sbuiT  eabut     .asolrisa 

^iiiBbao'toti  oi  ani'ittslsi]    "«co-v;  Y^flX^fis  fl'^o  *afC*  noaiel  eno  vXtto"   ei{* 

oi   sajj^o  v-fisilJ   lo  Xsiicf   adi  ••\Rltub   x&d  oi   ttoiilsiosaba  aid  as  lL»v  an 

ano  jjoy"    J  zdi    bnu  "Xx/j^  oi   o     nxso   jjo\   'xo   Jelup  qssjt  brec  nwob  Jia" 

anoiJaoop  tdi  nx  bsJjsTtoqiooni  aa  •♦^sY^'sb  Y"iXff*  lol  Xli^t  o*  oy 

xXtto  bXwoo   inoiniqo  "rx/o  ni   ,l'lx3nxfiXq  od   euunti  airfi    nt  babttuoqoxq 

*ani/s3a   atoiut  orC*   to  obsia  »di   aoJ;t>ijt?'*q  oJ   bobnelni  n»«rf  evad 

wxJiQXfw  *©ff  aew  T^rf  *»  eaao  sii'J  nx  auuai  X^iisJiwa  »x"r     .  *r(  i bn«'X»i^ 
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defendant  viq.q   oTaatreperoue  or  cantanlcerouB  dtiring  the  trial  of 
the  circuit  court  case  Taut  was  rather  the  value  of  the  legal 
services  rendered  her  therein  "by  plaintiff  as  determined 
principally  hy  the  nttturo,  ohaxi^otux   and  extent  of  euoh  aer- 
Tices.   ..hat  we  have  just  stated  applies  with  even  greater  force 
to  the  testimony  elicited  from  Judge  Trude  that  "I  ooiAld  have 
fined  her  -  I  would  have  "been  justified  in  i-ining  her  many  times 
during  the  trial  of  the  case  ^**  "but  it  isn't  my   policy  to  do  ae 
unless  it  is  absolutely  necessary."  This  testimony  coming  from 
a  judge  of  the  circuit  court  had  the  effect  of  hranding  the 
defendant  as  a  perverse  and  ^ell  nigh  incorriglhle  woman  and  may 
well  have  led  the  jury  ;;o  feel  that  it  was  its  duty  to  punish  her, 
at  least  to  seme  extent,  for  her  contianacy* 

It  has  been  held  repeatedly  held  that  where  during  the 
trial  of  a  cause  there  were  such  persistent  efforts  on  the  part 
of  plaintiff's  counsel  to  appeal  to  the  passion  and  prejudice 
of  the  jury   as  cannot  he  reconciled  with  any  other  intent 
than  to  arouse  the  passion  of  the  jury   and  inflame  their  minds 
against  the  defendant,  the  judgment  entered  on  the  verdict  for  the 
plaintiff  should  "be  reversed  unless  it  can  he  seen  that  camsel's 
improper  conduct  did  not  result  in  injury  to  defendant*   .e  are 
constrained  to  hold  that  the  questions  asked  the  witnesses  and  the 
answers  made  to  same  as  heretofore  set  forth,  were  calculated, 
whether  so  intended  or  not,  to  prejudice  the  jurors  against  the 
defendant,   -s  to  the  foregoing  question  to  which  objection  was 
Eustaiaed  hy  the  court,  the  mere  fact  that  the  court  did  sustain 
the  objection  did  not  necessarily  undo  the  harm,  .vny  undue  and 
improper  advantage  -ained  by  such  improper  questions  and  answers, 
if  auch  advantage  ie  apparent  or  fairly  inferable,  may  justify  a 
reversal  of  the  judgment  on  the  ground  that  a  fair  trial  has 
not  been  had.   (Libby,  MclTeil  &  Libby  r.   Cook^  123  111.  App.  574.) 


'10  X^x^    &tid   %ai-'JSJ'o  Bi/oiaiasJcwo  to  aaoi^<iBr) ado  ijsw  itmbrntsb 
L&^el  iiri^    io   aulsy  &sli   xoffi-si  ami  iutl  aajio  dijjoo  iisjoiio  sAi 

-103  dcU'i  "to  JiioJx©  &n  .  -Jo  ^eiuJijn  ad*  >£tf  x-tlaiii oaitq 

svsil  DLuoo  I"  ;tii44  sfeinT  «^bjt;Ii  aioil  bsiioij:*  ^^oiaiiesl  9sii  oi 
&9i5ili  '^jisfli  rati  ^ttlai^  ai  ^pilltaul  ci«»(f  «viui  blvow  I  -  a«d  banll 
oa  o)  od  Y^iio^  V  ^ 'n«x  iJx  ij^'  ***   sisao  adi   "io  XjBJt?;?   sjcIJ   sni^*^)^ 

9£lJ  -^alhiuiid  1(3  #09lls  9x1;^   b&xC  iiisoo  ilisoxio  &iii   lo  aabxri,  « 

•^Bffl  &WJ  aairaD.B   sXrfxgiiTccni  dx:.ln  XX sw  bus  sais-rieq  jb  as  dnabnalsb 

«asn  fiair-uq  ;ij    ^ioija  .  .-xiS   Xael  Ot,-    yiut  Gil^   bsX  sytsd  XXaw 

M^  -^AJttwb  sisiiv  tf^4  bX»4  '^Xbd^«$»q:o'x  bXc'ii  ns9<f  s££l  jl 

itJiii  adi   ao  a J loll®  is$3isiBi6q  si^ua  &%m}ff  »i««J*  eaudo  js  "io   isiri 

90ibut©iq  bnij     noxisajsq-  siiJ   oiJ   Xeaijgs  o^   X-Jarojoo  B^fixiat&lq  lo 

i^rte^g^rtx  •tofitfo  yh«  ricfivj  bsXloaoosi  scT  iennro  sas       x^al  arii  lo 

abniaa  -lisrf*  emaXIxix  bas       '^ii>t  axi;^   ^o     aoxaaaq  srii   aauoTA  o3  njsrf* 

»d.i    sol  d&ib'J»T  s£lj  jne  heieia^  rfnsa®5ift  erfi   i  ;Jn;3bn£'tQb  srfd    iattiimii 

a'Xeamwo  #£d;j  neea  ecf  jeuso  ^i  aaeXm;  bsaxsvo^  ©cf  bluorfa  lliJixlalq 

9-is  o*.      .^aabfi&lsb  o^  xujtni  tti  *Xa«©t  :tOfl  bib   Jairbnoo  lecy^TqHl 

•dJ   bcB  easaeniXw  &fii   bs^ee  aao£ia9up  eAi  ijadi   ^LqA  oJ  b»K±jsi*sm>o 

««ft  *a>tloae  aioiirt  »x[*  i^alaataStq  o?   ,^cn  lo   hi>htt&3nt  oa  xerf^Dffwr 

Bia;Jai;a  bib  J:£aDO  sd^  ^^lii   ;>c.s1  ertoa  ©dct    ,yrvoo  Bdi  ^jcf  bsKlaitara 

fcua  aubi7.u  vfl.      ,anc;5xf  ari*  obn*f  ^X±i.«aa»&an  ^on  bih  iroir^lrcttfo   sxli 

iBxewKos  b«^  aaoiia»x,p  ts^orrtjai  doire  ^jcf  ft»c±R-  »jfljfl«vba  icsgoiciiBi 

(.Arc   .qgA  ,XXI  5SX  ^iooC  .v  -^rfcij  .^  XleB^at  .^cfcfiJ)      ,b«f  ««,tf  ^on 
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In  the  circuit  court  proce^cing  wherein  the  defendant 
here  and  her  estranged  hushand  were  litigating  the  ovmership  of 
certain  iunds,   plaintiff  in  the  instant  case  was  permitted   to  file 
an  intervening  petition  againat  Era.   Kitohcock  claiming  attoniey's 
fees  for  his   services  in  that  cause i     After  a  hearing  the  chancellor 
allowed  him  $100  attorney's  fees  and  included  in   the  final  decree 
of  the  court  a  judgment  for   that  amount  against  defendant.     Mrs. 
Hitchcock  appealed  from  both  the  main  decree  and   the  judgment  against 
her  contained  therein  allowing  plaintiff  the  <rlOO  attorney's  fees 
on  his  intervening  petition.     This  court  affirmed  the  main  decree 
hut  reversed  the  judgment  against  defendant  for   tha  attorney's  fees 
on  the   ground  that   the  chancellor  was  mthout  jurisdiction   to  enter 
saine  in   tlK.t  cause. 

Uefendant  urges  that  under  either   the  doctrine  of  res 
^judicata  or  estoppel  hy  verdict  plaintiff  is  barred  from  maintaining 
this  action  hecause   of   the   order   allowing  plaintiff  attorney's  fees 
entered  hy  the  circuit  court  and   the  decision  of   this  court  on  her 
appeal  from  said  order.     This  contention  is  without  merit.     ITie 
question  of  plaintiff's  right   to  recover  fees  for   the  legal  services 
rendered  hy  him  to  defendant  in  that  cause  was  left  unadjudicated 
and    the  parties  are  in  the    sams   position  as   they  vere  hefore    the 
void   allcwance   of  attorney' o  fees  in   the    decree  suhsequently  vacated 
"by  the   reversal  of   such  allowance  hy  this  court  for  lack  of  juris- 
diction of    the  circuit   court    to  enter   such  judgment   order. 

Inaeinuch  as   this  case  will   in  all  likelihood  he  retried* 
we  refrain  from  discussing  the  evidence,     iince   other  questions 
raissed  as   to   the  improper  admission  and  exclusion  of  evidence 
here    reen  either  covered  hy  'sAiat  has   already  been  said  or  the 
errors  claimed   in  connection   therewith  are   of   such  a  nature   that 
they  a.re  not   likely  to  recur  on   the  retrial   of   this  cause,    we 
deem  further   discussion  unnecessary. 


e'xen'^ocr^A  T^miuislo  'AoociioSM  »a%M.  isnia&Ji  uoliisoq  T^axxisT-xoJni  am 

loIXe&ruBiio  ojf*  gnJt'4:«®ri  jb  •is*"!/.     •oa«,so  Jjsrfi  kx  asciviea  aM  tco't  «e«l 

asi'xosb  laalt  '^lii  as  bobuLSiai.  baa  a*©!  s*x&KtQhJta  OOI$  ailri  6«woIX« 

a©»l  a 'Y^K-fv'ii^  COX";  sxi^    iiliiti^iq  SUiwoIIa  Mlaieriir   ftenxe^coo  rod 
6»xoiib  tthsss  9ti3   bQiati'xIs  &VJ0S  siff.      .ijoic)  iJQcx  ^«ln9VTs3fli  nirf  ho 

^•^Re  o-   i3oi;loxi3axic»t  aiwrf^i*?  a^w  tsoXIsemjrto  sif*   ifsrf*  bnxiots  eri*  no 

i9d.  no  viiuoo  aJWa   Is  aoiai&ofc  9Xii  bna  iiuoft  iia^iio  eis'i  ^6  bei»*He 

•ifl      »(fi'xsa  iffOdJiw   ai  HoidneJnoo  airfl      .tisbto  btJ:a  ssct't  X«©gqB 

BSoivisa  XMS9-t  9x1*  10 1  assl  t©too9-£   oJ   Jriaii  e*ll±itnieX<;   Ic  noi^aeop 

68*j^oxbi;{, O'flHix  ^^X  ss-ak   obuso  J«ild   nl  Jnsbni'l  6  oi  taL^  yd"  'j»t£6ba»i 

fiitJ    sto'locf  arte?.'  ■?&££*   a«  ssotilQoq  eeuts   aU*  n±  ei«  aisiJigq  9rii   bfi« 

fisi^eoaT  Y>£i''K9J^:'3SQ''ua  setoaS   ©if*  fti  asftl  a 'iccff'xoi  Jis  lo   ©ooswoXXb  ftior 

-aiicif^  10  y^osL  rol  ituors  aidi  Y.tf  «QK8W0lXjd  llojja    io  Xoa^uTsr   ©r-f;r  ycf 

tfcexicJsri:  srf  boodiXs^Cil  XXc  ni   XXlw  •a.«;o  sMi    as  iIouaiajBrl 
Bnoi^asup  lerii^G   soisit:     .9cn*bive  srtt  siiiiaauoaib  inoa*i  nJ-^Tle^  •» 
o!Mi.ufa.'v&  lo  tjoituultj.-e  bnj3  fioJ-sexatxa  xBqpiqaii  ecf#  0*   a«  baniai 
Bdi  to  bi«8  noaff  i;b>fiX.s   smd  ^a^  'c«f  b«?oToo  iarf;f  J.9  aaid   9T»ff 

i«t((J   *'ti;i»n  a  ifsu-i  'it^   er*  il,.  In-aTsrirf    KOxJoenaoo  ni   baatlfXo  aioixa 
t.w    ,&f!Wj50  elrU   I0  XalTcfot  oriv'    nro  xi/osi  oi  ^^silL   iti«  ata  x^^ 
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It  has  been  pointed  out  that  zlaie   case  has  been  tried 
tvdee  in  t.lie  court  below  \d.th  the  same  result,  but  that  faot 
in  itself  is  insufficient  reason  v-hy  defendant  Bho"'i'='  be 
deprived  ox"  the  fair  and  impartial  trial  Bhe  is  entitled  to 
under  the  lav* 

For  the  roasons  stated  herein  ise  feel  that  the  endc  of 
justice  will  be  best  sarved  by  a  retrial  of  this  case.  The 
Judgment  of  the  municipal  court  is  therefore  reversed  and  the 
cause  remanded. 


7rlend»  ?•  J«»  and  Scanlan»^»d^i«rj3onctir« 


.fi- 


„.,,.,.    uj.9cf  sarf  sa.'.t)  zMi  #Bxtf    *irc  b&*Mtoa  RMtfcMH  #S 
10   obrra    .li^^    o^^^    I^^**  ^w  rti.^teri  feei^^a   afl(,.«ox   sriJ   To'd 
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ESS   PIAIHiJS  &  COOK  GOUHTY 
FABICSRS  MUTUiOi  PIR^;   IHSUR:' 
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-i-  ol\t>      O   ^   ^ 


MR.    JUSTIC'JJ   rULLXV.^H  DiilLIVSRSD   THIS   0PI1TI03  01?    THi5  COURT, 


This  is  an  appeal  by  defendant  insurance  ccanpany  from 
a  judgment  for  C'l»563»85,   rendered   against   it  in  an  action 
"brought  "by  plaintiff,  Mrs.  Vvto*  S'luegge,   to  recover  on  an  insur- 
ance policy  issued   to  her  "by  defendant  for  a  loss  of  property 
occasioned  by  fire*     By  agreement   of   the  parties  the  issues 
were  submitted   to  the  court   without  a  jury  on  a  stipulation 
of  facts. 

As   to  the  pertinent  facts  involved  it  was  stipulated 
that  the  defendant  corporation  is  a  county  niutual  fire  insurance 
company  "operating  under  and  regvilated  by  a  certain  Statute  of 
the  State  of  Illinois,   knovm  as  'An  Act  to  Organize  and  Ref:tilate 
Gouncy  Fire  Insurance  Compimies,'    in  force   July  1»  1877;"   that 
on  October  9,   1935,   defendant  issued   and   delivered   to  plaintiff 
its   pclicy  of  fire  insurance i   that  at  the   time  of  applying  for 
said  policy  plaintiff  paid  a  cash  premium  of  f7.42  and  delivered 
to  defendant  her  premium  note  for  ^:571j   that   the   defendant  has 
add  retains   said  note   and  has   at    no   time  offered   to  deliver  saiae 
up  axxd  cancel  it;   that   on  October  3,  1936.   the  Board  of  Sirectors 
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.T5i[roo  '^:m  "50  Tiroi^ii:o  lttt  iimsi^iz^ia  i^cvLuro::  aoiT^riirt  .nK 


-rtifani  rxs  ho  is>too9^  o*   ^essstfri   »s*,    .a^M  ,^lJt3fliHlq  xcf  Jriswoicf 

5»dAluql.fa   ii&y(  is.  bsylovni  a*o«l  ^nsnlJ'isq  edi  oi   aA 
•onaitranx  siil  lessiim  x^nuoo  r.  ai  troiJa-icqrcoo  ittabaslfib  asii  ijadi 

iacli    "iVVSI   ,1  -y:Ii;T,   soio'i  ax    \aBtivjqmiO  eoactuaal  sal's  x^mwO 

nUntiilq.  oi  bsisvlXab   feius   bwi/jal  itvibnol^b   ,e£8J!   ,6  rr9Q'o;^oO  no 

tol  3njhi;lQti,t   Ip  9ffllJ   BifJ    J3  iarfS   ;  ooasrijjani  ©lix  lo  xoil:3q  ail 

bo-xsivtlsb  bsts  3,i-*Vi   lo  sOiMstq  ds^o  &  oJtjaq  rU^Jnlalq  -^olloq  bias 

aari  *m-<5rrKl5fc   9di   tsidi    \£VZ',  tol  sjnn  auilmotq,  leri  ^nsbnelab  o^ 

o«8«  xsvilob  oi   bote  no  ftoii   oa   ^   e«ff  bna   8*Qrr    -.       nlflien  blu 

8To*o*Ti,:  1.  6tfcoi  txfi   ,oa'i  ,  :    Xro'Oln-    r,.    -   ,.  ,,^^^   j,^  ^^ 
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of  defendant  company  made  a  valid,  authorized  and  re-c-eonaTjle 

assessment  against  all  policyholders  of  3;;'  of  the  oliligations  of 

said  policyholders,  plaintiff* s  obligation  heing  1371,  as  evidenced 

hy  the  aforesaid  note;  and  that  defendant,  in  accordance  with  said 

assessment  and  in  accordance  with  the  provisions  of  the  atatute 

and  section  14  of  its  "by-laws,  which  v-fere  est  forth  in  plaintirf 's 

policy,  caused  to  "be  mailed  to  plaintiff  a  notice  that  an  assessment 

waG  due  from  plaintiff  v.lthin  thirty  days  in  the  amount  of  Z%   on 

plaintiff's  ohligation. 

Lection  14  of  the  hy-laws  printed  on  the  policy  attached 

to  the  complaint  and  made  a  part  thereof  is  as  follows: 

"In  case  of  loss,  all  notices  for  assessments  shall  he 
sent  to  the  respective  parties  "by  letter  axxd   prcyment  must  he 
made  Y/ithin  30  days  of  receipt  of  such  notice,  and  may  he  made 
to  any  director  or  the  secretary  of  the  company.  If  assessments 
are  not  paid  within  30  days,  then  ten  per  cent  penalty  shall 
attach  to  s;,id  aesesament.  In  the  event  of  the  refusal  or  neg- 
lect of  the  parties  or  either  of  them  to  pay  the  amount  as 
assessed  against  them,  for  a  period  exceeding  two  months  from 
the  date  of  notice  to  the  effect  that  same  is  due  and  payahle, 
the  amount  so  due  may  then  he  oollectod,  as  shall  he  directed  hy 
this  company,  at  the  expense  of  such  delinquent  party;  and  in 
the  event  the  assured  fails  or  refuses  to  pay  the  assessment  as 
assessed  against  him  or  her,  as  the  case  may  he,  within  the  time 
in  this  section  specified,  then  and  in  such  event  the  policy  of 
such  assured  shall  cease  to  he  in  force  and  effect  hut  sho.ll  he 
considered  null  and  void  during  the  time  such  assessment  remains 
unpaid ." 

It  was  further  stipulated  that  in  January,  1937,  a  second 

notice  of  said  assessment  was  mailed  to  plaintiff  and  that  plaintiff 

failed  to  pay  the  amount  of  said  assessment;  that  on  i^pril  9,  1937, 

plaintiff  received  a  further  demand  for  payment  of  said  assessment; 

that  plaintiff  never  received  a  notice  either  orally  or  in  writing 

that  her  policy  had  heen  cancelled;  that  "on  or  about  the  16th  of 

June,  1937,  M»   5".  Winkelman,  one  of  the  members  of  the  Board  of 

Directors  of  defendant  company,  called  upon  plaintiff  at  her  home 

and  requested  her  to  make  payment  to  him  for  said  company  in  the 

sum  of  ;  11»70  in  payment  of  said  assessment  ***,  and  that  the  plain- 
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tiff  at  said  time  told  the  said  .<m.  ff.  Jinkelman  that  she  uould 
pay  said  assesisment  in  the  near  future  and  that  she  did  not  desire 
her  policy  ***  to  "be  cancelled,  and  that  the  said  ,;m.  l?,  V/inkelman 
then  stated  to  the  plaintiff  that  she  need  not  worry  that  her  policy 
v.'as  not  cancelled  and  v,ould  not  he  if  she  paid  the  premivjtt  at  a 
later  date,  especially  in  vie?/  of  the  fact  that  the  plaintiff  and 
her  deceased  husband  had  heen  members  of  the  defendant  company  for 
over  sixteen  years;"   that  on  June  20,  1937,  a  portion  of  the 
articles  and  property  insured  "by  said  policy  was  destroyed  hy   fire 
to  the  extent  of  #;1,563.85;  that  the  defendant  -.Taired  notice  and 
written  proofs  of  loss  and  o-wnership;  and  that  at  the  time  of  the 
occurrence  of  the  fire  said  assessment  vas   not  paid  and  remains 
\uipai  d  • 

Defendant  contends  that  "at  the  time  of  the  fire,  the 
policy  was  not  in  force,  inasmuch  as  jection  14,  aforesaid,  of 
the  By-Laws  (printed  on  the  policy  attached  to  the  Complaint  and 
made  a  part  thereof)  specifically  provides  that  during  such  time 
aB  an  assessment  remains  unpaid,  the  policy  shall  oea^e  to  "be  in 
force  and  effect;  that  this  is  true  regfevrdless  of  \7hether  or  not 
a  cancellation  of  said  policy  was  legally  effected  under  other 
provisions  of  the  policy  relating  to  cancellation;  that  "by  the 
provisions  ox"  said  Section  14,  there  is  a  suspension  of  the  risk 
during  such  time  as  assessments  are  unpaid  as  distinguished  from  a 
forfeiture  or  cancellation  of  the  policy." 

Plaintiff's  theory  is  that  her  policy  of  insurance  was  in 
full  force  and  effect  since  it  had  never  been  legally  canoalled, 

The  vital  question  presented  for  our  determination  is 
whether  or  not  plaintiff  having  failed  to  pay  the  valid  assessment, 
notice  of  which  was  mailed  to  her  on  three  diflerent  occasions,  is 
harred  from  recovery  under  the  provisions  of  section  14  of  defend- 
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ant's  by-lawB,  heretofore  set  Torth,  regardless  of  whether  the 
policy  was  oancelled. 

It  ie  unneceseary  to  diucuss  plaintiffs  position  at 
length,  ohe  urges  that  she  ie  entitled  to  racorsr  on  the  policy 
•because  same  was  not  leg-ally  cancelled.  Defendant  agree tj  that 
the  policy  wab  not  cancelled.  Plaintiff  claii&e  tlmt  the  ccmpany 
hy  its  conduct  v.aiyed  its  right  to  forfeit  or  ca.ncel  the  policy. 
The  doctrine  of  ^^aiver  is  inapplicable  because  no  atteagst  was  tiade 
by  defendant  to  forfeit  the  policy  and  in  any  event  plaintiff  never 
paid  the  delinquent  aesessiaent.  Plaintiff  insists  that  the  provi- 
sion contained  in  the  aforesaid  section  14  that  "in  the  event  the 
assured  fails  or  refuses  to  pay  the  assessment  as  assessed  against 
him  or  her,  as  the  case  may  be»  within  the  time  in  this  section 
specified,  then  in  tuch  event  the  policy  of  such  assured  shp.ll 
cease  to  be  in  force  and  effect  but  shall  be  considered  null  and 
void  during  the  time  such  assessment  remains  unpaid,"  was  not 
self  executing  and  was,  therefore,  ineffective  to  suspend  the  insur- 
ance without  notice  to  her  that  her  insurance  was  suspended.  It 
has  been  generally  held  that,  while  notice  to  an  insured  of  the 
cancellation  of  an  insurance  policj'-  is  necessary  T«1iere  a  cancellation 
is  to  be  effected,  notice  of  the  legal  effect  of  a  suspension  of 
risk  provision  in  a  policy  is  not  required.  Since  the  question  of 
cancellation  is  not  involved  in  this  case,  there  is  no  necessity 
for  further  discussion  of  principles  of  law  applicable  to  that 
question. 

JJefendant  was  a  mutual  insurance  ccaapany  and  the  valid 
assessment  levied  by  it  October  3,  1936,  of  which  plaintiff  had 
proper  notice,  vvas  never  paid  by  her.  oection  14  of  defendant's 
by-laws,  made  a  pj;.rt  of  the  insurance  policy  issued  to  plaintiff, 
provides  tshat  dui-inc  the  period  of  nonpaioaent  of  an  assessment 
the  risk  is  suspended  as  distincfuished  from  a  cancellation  of 
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tlie  po3,icy  or   the  forfeiture   thereof.     The   law  is  wall  settled 

that  suoh  a  provision  of  non-liahility,  whila  an   asEsesBiaent  is 

in  default,   is  valid   and  hinding  on  the   insured. 

In   Tedriok  v.  Yandalia  Mutxial  Goiuity  Fire  Ins»  Co.,   206 

111.  App.  299,  v/here  tho  policy  under  considerr-.iion  uontaiaed  e, 

provision   aiallar   to  that   relied  upon  "by  dofendc^jib  here,    the 

covirt    said    ^'.t  pp.   3C1-302  : 

'•The  policy  provides;     'In  case   the   atBured  ftdlo    x,o 
pay  his   asBeSisments  by  the    time   specified,    then  this  policy 
Ehall  oea£3e   to  he  in  force   and   remains  null  and  void   during 
the   time   such  aaiessment  remains  due  and  unpaid.'       .ugust  21» 
1914,   a  h?jrn  ajit'   somes  hay  covered  hy  the  policy  wevc   destroyed 
hy  lire.     Proof   of   the  loss  was  made  hut  the  company  refused   to 
pay  and  suit  was  hrought   on  the  policy. 

**Th.e   defense   relied  upon  x^i^r:    that  hefore   ttis  fire    the 
directors  had  made  an  asGesjiment  which  heoame   due   ..ugust  15, 
1914,  and  that,   though  plaintiff  in  error  had  "been  nobif ied   of 
this  assessment,  he  had  failed   to  pay  it,   and  in  consequence 
the  policj''  had  ceased  to  he  in  force  and  was  null  anc3.  void  at 
the   time   of   the  fire.   *** 

••As  plaintiff  in  error  failed   to  make  payment   of  the 
assessment  v/ithin  the  time  presorihsd,   then,   if   the   action  of 
the  direstore   in  makinr  the  aaeessment  wae   authorized  hy  lais, 
it  is  clear  he  could  not  recover.     Farmers'   Mutu£.l  l?ire  Ins. 
Co.  of  Palmyra  v.  :\night,  162  111.  470." 

In  Jones  V.  Aetna  Insurance  Go.,   226  111*  App.  160,  in 

an  action  upon  a  policy  of  insurance  wMch  contained  a  suspension 

clause,    the  court  saids 

"It  will  he   ODserved   that  under   the  terms  of   the  contract 
the  policy  and  all   ri,  hts   therexinder  were   to  "be   suspended   and 
appellee  was  nou   to   be  liable  for  loss   or  damage   occurring  while 
appellant   wat.  in  defc;.ult  in  payment   of  his  note.     -.  ponion   of 
the  insured  property  was  destroyed  hy  fire  on  March  7,  1918» 
wliile   the  note  was  past  due   and  tmpaid. 

"Appellant   sued  appellee    to  recover    the  amount   of  his 
loss  and  at   the   close   of  his  evidence  the   court   directed  and  the 
Jury  returned  a  verdict  in  f :  vor   of  appellee.     Judgment  \/a« 
renderea  on  the   verdict  and  an  appeal  taken  to   thits  court. 

"The  la^;  is  well  settled   that   &uch  a  provision  as   the 
one  contained  in  this  contract  of  insurance  is  valid  and  hinding 
on  the  inf=ured.     Oarlock  v.  Phoenix  Ins.  Co.,   ^3  111.  i^pp.  283, 
affirmed   in  138  111.   210;     Lena  v.  My^i^Hll-llf^Sj^^l.* /'^  ■^■^^' 
App.   o/!l;     lohinson  v.  Continental  Ins.  Go.,   76  Mich.   641,   6 
L.  H.    V,   95l     g ontinental_Ins ._ C o .   of  Kewjork  v.   :  tratton,   135 
Ky.    523,    215  S.    .,.  416";'    JUaJe  V.  Continental   Ins.    Jo.»   95   Tenn. 
38,   31  o.     ..    266;      Hale  V.  ^^-j ^.-i^^  5».rm6,rs'    Mut .  Fire  Ins.  Jo., 
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« ar.I  gu-fcl   XistrfgK „'g.?cugU!'''.     ^'xjvoov;;  -s  ai  il 

""TJ^'  .1X1  sax  ,_  ,  to  «oo 

ni   «OdX  •qd'.  4  XXI  dSS   ««oU  eoag'XJoafiX  JBfitfo/:   .v  fesnct  nl 

tK)iaKogsx/8   £   ianxs^raso  rfoiifvy  ©oetfiiucjHi  ^o  TjoiXocf  a  Hoqjj  nolJoa  n^ 

&5ij3a  ;;:i:i;/o&  adi    <  dajj^Xo 

io^rfiJcioo  o£w    lo  aiarrei-  silx-;  .       urf  XXxw  ;fl" 

ban    ,'  bn-'ti3i;'?   wcf  oj    »•  ILe,   fcoa  -^oiioq  ftitt 

sXltiw  ^nl'X'iwoeo   c-:---   -   ■■  :        -  :  'I 

to  KQiJ-icoQ,  :■..     . 

,j^.i:yx  ,?;•  rfrv.  ....     ^.    ,.^„.__..    ....    ^..„^„..^    .........  _. 

iiJsl   ii<   jnuo«i)s  «»u.j     tavoosi  oj    eaXXsqqa  ftsirs   ;ffl;aXX©q<iA" 

8£l*  bn-s  0s*rsiif<  c»-y.tfO!>    ^c*  eon-^iv&  aid  to   ouolo   erfi'   *?;  ftixs  aaot 

«fiw  .                             ov.-'i  ni  i  oihxsv                    ■■'.■i  Ajxtrfc 

•  i'y  na  ba^  ioi&xsv                      TLTmoi 

9di  sm  tsoiatrotq  jb  /{ox/e  Sods  bsXid&-3  XXsw  ai  W£X  drfT** 

-  «^?-r-icf  bcu^   OiX^T   ai   <  ■■"   -■■      '    '-    ■■    ^  —■  ■  --•    -  --  ■     •-- --   auo 

».   .      iV   <».'.'  -    •-':. al   '-■•j. .  ,  ■•' _■ 

d   «X';' 

aex  ,nc-  , 
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148  Mioh.  454,  111  U,  W.  1068;     Thompson  v.  Kniokerljoolcer  Life 
In3>  Oo, ,   104  U.   3.   252,   26  L.  jid»   VfioT"  ^ee   also  14  H»  iJ»  iT, 
977." 

The  yalidity  of  suspension  of  risk  provisions  in  insurance 

policies  Buoh  as  that  involved  here  is  recognized  in  Couch  Cyclopedia 

of   Insurance  Law,   where   it  ia   said   in  vol.   3,    see.   628,   p.   2fJ23: 

"The   risk  is,  under  many  contracts   of     insurances  merely 
suspended  toy  nonpayment   of    the  premiums   or  aaaew-^ttnintt.  vjLiten  due, 
in  v.hioh  case   it  is  suhject  to   revival  on  oomplianoe  with  certain 
conditions,    or  absolutely   on  payment.      In  other  v.ords,  a  ooniiraot 
of   insurance  may  be  so   expressly  or   impliedly  conditioned   tliat 
nonpayment   of  a  pramium  or   ;;oiJesi:iaQn*i  morely  operate b   to  BUt.pen<i 
the  protection  afforded  hy  the  policy  or  certificate  for  auoh 
period   aa   the  ins^^ured  ramaina   delin^iuent   or  in  defaxilt.      This 
means   that,   if   there  he   a  Iobb  durinr  the   suspension,    the  insriranee 
cejinot  he  recovered.'- 

According  to  the  foregoing  authorities  and  the  cases  cited 
therein,   it   seems   to  he   the   efc tablifcihed  rule   that  under  a   eutipension 
clause   in  an  insurance  policy  of   this  character   the  insurance  is 
merely  suspended  while   tlie  assessment   remains  unpaid.     The  insured 
in   the  caae  at  har  could  h&ve  paid  her  assessment  and  the  insurer 
must  have   accepted   it,    tliereby  reviving  the  policy  rrcEi  tlia    time 
payment   of   the  ass^sssment  vras  made,  hut  since   the  lost;   occurrsd  while 
the  injured  was  in   default,   she   cannot  recover.     It  f olloivs   that  by 
plaintiff ♦£  failure    to  pay  the  valid   assessment  levied  s,gainsi.  her, 
she   elected   to  carry  the  risk  her&elf   of  loss   or   damage  to  her 
property  by  fire  until  such  time  ae   fche  saw  fit   to  revive   the  policy 
by  payment   of   such  absessment. 

Other  points  have  been  urged   and  considered,  but  in  thu  view 
we  take  of   this  cause  ^e  deem  xurthei   discussion  unnecaseary. 

For  the  reas^ons  stated  herein  the  judjiment  of  the  circuit 
court  is  reversed  and  judgment  entered  here  in  favor  of  defendant 
and   aeainst  plaintiff. 

friend,  ?.  J.,  and  Lcajxlan,   J.,  concur. 


-a- 


TT?^ 

4fiS«5a  •({  «8fia  *»«»   *&  .Xov  al  bias  ai  ii  steifiV  »w«J  •oBSTU'snl  lo 

Y;X&-r9ffl[    .ooaB'Tr""''      -■     -.■■-"■;••■—■      ' -—'    ,  r- '    ^^  ■ '-<    '---f^'"' 
,^!Ji>  Et:i-/;  ;j.  -rawa 

ni.-^iii'o  tisxTi ■     nl 

d3«;a  -io'.t  'ss  'jo  *:  :  \,(i  feoSioli/i  no .'■.?«' 

bti..^  -.V-,,...-    ■...      i,.;    .....^„ ...,..:.,. ...   .„.__.,,-.-_..     „-   aJ  "anlb^ocai 

Teoirani  3iii  baa  ^naffl^dasaae  xsrf  ?>i«ff  avj^si  hluoo  ifirf  *e  »ejio  adi  al 

-?<r  od  »3£iafib  tto  saeX  1«  Ufisa^  jf3i.L  »di  %-ixso  oi  os^c^tX^'  ^a 
Xox±  .  t"  1  Mfsa  (Mis  a«  «>fiixi  lieua  Ilixxa  ezil  \jcf  y;J'xaqoTtq 

.  i  riff fli'.ieea a*  flaws  'io  ^nsis^xiq  x<t 
wsiv  uxiJ   ni   o>^-j   «  v .>.■.:.  .-^    liv  .>   yn..*    .<  .:-ii;j  nsocf  avjErf  «*Ble«  Tarii^O 

.•([■lb  ::;i.L  &:.rii:  rioi    ;n.v  '■:,      6d4ijjl  mt'«b   £>«r  eriir^sc  alxiJ    lo   9:iai   •*' 

.    ll&atks.fj,   v^anl.erj^   beta 


,£)n.:!i.'x'i 


3d634 


HARHT   QOLU  and  l.«    1. 


ilST^OPOMTAN  TRUST   OOUPpI, 
corporation, 

Appell|nt.    / 


ihhOOmoni   APPEAL 

FBdiL  S15PKRI0R  OWRT 
COOK  OOUHTT. 


^ 


A.  o32 


/ 


Ha,    PRESIOIKG  JOSTIOB  HAU.   0I;LIV£:-.1:D  THE  CPISI08  OF  TBK  OOUHT, 

^  order  of  court,   this  onuse  v^s  eonsolld-ted  irlth  OTisd 
Ho.   39865,  in  tills  court  for  the  hegring.     All  the  issues  in  the 
o^.ae  nre  disouased  a&d  determined  in  the  opinion  filed  in  ease  No* 
39863, 

Our  opinion  is  th'it  the  tempor-ry  injunction  ir»s  iaprovl- 
dently  granted,  but   in  visr  of  the  fact  th^t  the  bill  w??8  diasnissed 
and  the  injunction  dissolved  by  the  trinl   court,   there  remains 
nothing  for  us  to  pass  upon.     Therefore,  the  appeal  is  dlBmiaaed, 


APFEAX.   DI8KISSS0, 
■Sm  AXB  OSItS  B.    SULMVAN,   JJ.    COHOUR, 


^S8«S 


Vi  C^i 


•»i«SB?*T  W'T'^r'?  ^tr-r/oti   Ifllt*  «if*  ij«f  bmrldtBit  a0iti>aulul  «rf»  Imu 


fSlKSQ  UiU   JSfc.3tI 


39771 

OfiOaUK  r.   KEUER,    Flit ittt Iff  l>«lo<v, 
App«lX<HI 


...  ^ 


APFSAl,    FROM 


A0AM  J.   tHSXKItH:,  •«  itl.*   D»f*SdL«at« 


On  Appdal  of  iiAniOH  EaniXQKR,  •«  al,. 
Appellant  a. 


i 


App«ll*««*  ) 

HB*  JUSTXOS  IUi.1.  mS^lVEilS  fSS  0^UiZ@««  OF  9!l£  Omwt^ 

Oa  FttbruAry  14|y  1833|,  oao^^ie  F.  C«U«r  fU«d  s  eirediter*s 

bill  la  the  Superior  Q«fu^  of  Oooic  Qeuaty  s\.gaiBst  44a«  J.  Snslagor, 

to7«tt».  r.  &B»ii^;:«r  «Bd  d«rftii  t^a-^is,  la  «lxl^  it  is  sXI«g«d  th<«t  tlio 

plaintiff  is  tlM»  o«»ir  of  sa  uasatlsfied  |ti4g««at  agaiast  Adua  J. 

B;iuiiaser  in  the  am  of  U©6.8g.     By  thl«  bill  JCeller  sought  to  r«»oh 

Adam  J. 
eorti&ia  »S3«t«  of/SaoiageT*     It  is  ob'fVgod  tb-^t  ^tuiiAgeT  la  tho 

ovner  of*  ot  ia  beaefioiaUy  itttex>9ated  la  ro*;!  estate  situated  la  the 

Yillftge  of  HlTffTeide,  Xllis^ie,  stad  ia  other  reti^l  estate  vbiob  «dLll 

be  bereiasfter  referirod  to,  *ad  tbat  hie  wife,  l,OTetts  f.  Siaeiagev 

and  one  ^rle  TritTla  bold  tbeee  t^opertlee,  «ad  tbst  tr^aafere  of 

tbe  sntne  by  ^neiagef  were  mm.A9  for  the  purpose  of  plaeiag  tbe  sew* 

beyond  the  reftOh  of  Bl*lntiff»s  judgttieat.     8y  the  pr^ftit  la  hie 

ooapl«int,  plaintiff  aelwd  for  %  fall  aad  o»«plete  dieoerery  of  all 

property  of  i>nelBger«  either  held  by  bin,  or  ia  ebieb  be  bed  a 

beaefieial  interest*  ead  <8bether  the  s^iae  ^9  held  \if  i4>rettA  f, 

c.n,einger  end  »©rie  Travie,  or  by  eoow  other  person, 

Tbereftfter,  on  Jaly  36,  1933,  by  leave  of  eourt  «Bd  without 

objeotioa,  Oeenr  Neleon  filed  sa  intervening  D«tltioB  in  the  osuse  ia 

phioh  it   i«  reoited  ths^t  at  the  July  t«>r«,  19S3,  of  the  Superior  Oeurt 

of  Ooolc  Gouaty,  the  interreaor  h»d  reoorered  a  judsaeat  mg«iast 


i 

( 


'^  ^  5:^ 


*i.^  •  •    .    xvintT  •ttOv  has  t»SB-l8if4   .«   iijr**«*l 

.!>  tas£)A 
'■-.■-;   £-:'«t   rt.t    *-'^fr?*>x»9/(t   \-  'a9*S  «i  *d   ^\q  «•««• 

is^ls/:  '»if#  b0^  <«t  feo%Yat»T  r»niUii»TtMr  ttf 

1«  w^laa^t*  tjrrf*  *af  ,i»<al#*©qFOTnq  »»^#  feXat^  bItwicI'  sitoC  imo  ham 

.1   AiS^oi   t^  bi«d  «is«r  Mu^»  •III   t^r(l«ttr  tM*  ^ttrtsfai  JUitittMWtf 
,f)H>««&f    t«tf#o  ••••  ltd  to   »&i»«Ti   »i;i«ii  ite»  t*|^i«|l 

at  9*im9  »!**  fli  »oi#lJ*-  mtf'^t9(HH  ««  twin  itMX«l  «•••«  »iioifo»trf« 
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Adna  J.   enslBg»y  cuid  L0r«tt»  F«   insiai^jr  on  oertsla  aotec  for  tlie 
SiUk  af  I9»307«S0)  th:^t  •xeoutlon  on  »u«h  jw&gMat  had  beeft  ianisd 
AAd  returned  ^yyjsl^  lUUHU  ^^  ^^<^  <A«irge  ««•  md*  tto«t  AdMi  J«  aiA 
l4}r«ttai  V.  £nsl«ger  bad  O0ity«]r«d  and  eon«ealed  thalr  property,  l>«th 
real  And  p9tt»mlf  for  %ht>  purpose  of  ^▼eidliig  pajrment  of  this  judg- 
ment •     nils  petition  «Ib»  prmyd  for  s%  full  sad  eeaplete  dleoorery 
of  all  property  of  Enaiager,  shether  heXd  by  hia  In  pereon,  or 
property  in  vnioh  &•  had  «  benefioisX  iQt«reet«  «Bd  of  slX  property 
vfaiob  alght  be  held  1^  otber  persons  for  or  on  bis  behalf.     The 
aatter  involved  in  this  petltioa  is  in«ludkNl  in  tbe  suppleaeatal 
petition  bereinsfter  referred  to,  filed  by  Wllli*a  X,.   O*0onaell, 

receiver. 

fbereafter,  Fraak  0«ii«p«©n,  *9  r©«elv«r,  and  oae  Isadere 

£•  Kastel  filed  %  furtber  intervening  petition  in  tbe  o^use,  by 
leave  of  aourt  and  without  eb^eetion,  in  tAieh  they  tlleged  tb»t  ia 
a  suit  Tof  K?i3tel  ai^last  tbe  senqra  state  misk,  brought  for  the 
yaVTese  of  eaforeiag  a  eupera^tod  liability  of  the  stookbolders  of 
thnt  b!>nk  for  the  debte  of  the  bj^nk,  n  deoree  r-^s  entered  agi^inAt 
Laretta  S.  i.nsia^r  on  j!«a(mry  H4,  I«M5,  for  the  sua  of  ^,000*00 
and  oasts  of  suit.     Qa  uat^  13,  l^4«  «  s«tpl«a«nt%l  interveniag 
patitioa  vas  filad  bgr  le«(V«  of  oourt  and  without  objeetion,  Isf 
iiUiwa  U  o*aottneli,  as  reeelver  of  the  a#ns7a  Stute  Saak,  aad 
others  represeatii^  the  B«r«ya  Statte  hs^nk,   in  whieh  it  is  ehaVgad, 
inter  h 3^3^,8.  that  Adsa  J.  Saslnger  and  ioretta  ^.  ^nsinger  were 
indebted  to  thMi  ss  suob  reaeivers*  ia  tbe  sua  of  18,750.%,  by 
re%soa  of  n  defieieaoy  deeree  entered  oa  iJa^wber  8|^  1933,  in  a  suit 
brought  by  i^lAlntiff  to  foreclose  a  trust  deed  seaured  by  oertiia 
property  of  the  Saeingers,  hstelnafter  referred  to  as  the  &lkenislde 
aoad  prapevty  la  aiversids,  liilnois.     Ia  the  last  two  i^ervenlag 
pat  it  ions  tbe  saaa  barges  of  fraud  mre  aade  and  the  aaae  character 
of  relief  aad  ^eountlag  are  askad  as  is  the  first  intervening 


t 

u>%£lf9  to  MMIVCVf 

GC.QOCtXv,  lo  -Sfc*  *«^  ««1   ,»«$/  **^  t&-^«afT,  fio  xm^lwtl  ,i  «*r«««i 

fiftf»   ,j;«MK*i  »a<i*f  ff^ew«»a   ««4*   *0  <M»1»»*«   »»  ,Iiafla«»*o   ,,i  •9iiiif 

,&*4j«*;t  ,  ^r'^iJ**  Hi    ,iUK)«K  «»t®#«  at***  »*•  ;a«i#l»**T;t>-»¥   sTfArff* 

Ml  •  ::^    .i  »»ttrmJ,  ifBA  r^^uRdi  .i  iii«M  t*»m  %MAiS  Jim 

tt)   «      .  ,    r  tc  MSfS  »«#  Jti    ,«in«riS9»«  ifR»«  n*  atttft  •#  toMMNMl 
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petition  and  in  th«  orlgln«l  eearpX<tlnt»     In  e«oh  of  tb«  iBterycning 

p*tltiotui  it  la  rvolted  tli'^t  axveutioR  hnd  bees  Issiacd  oA  th«  judg- 

aienta  aentioB*d*  \hn\  ««flii  hftd  b«en  returned  no  property  found,  «Bd 

that  th«  defendants  imd  oon'treyed  and  eonetaXed  tbelr  proj^rty  for 

the  purpose  of  defrauding  tbeir  oreditors,   inol^^ding  the  petitioners* 

iiwiiers  were  filed  by  the  vprioiiS  owrsons  to  irhea,  the  petition 

r«iite«,  the  unlevfnl  oonveyajiiMs  had  been  mn^M,  and  lof  Adas  J. 

£nalnger,  toretta  F.  insinger  and  ^ar^ioa  Sneio.  er»  in  whioh  they 

e%eh  A&d  »X1  deny  that  any  of  the  alleged  oonreyaaoes  of  their 

▼nrioue  pror«rti«s  were  a^de  for  the  purpose  of  deflnrndl^  eredit9rs» 

admitting  that  tTHBsfere  ef  ^fcadaat^s  pr^ptrtles  had  beea  sKside  to 

claiming 
the  Q»k  Fsrk  Trust  &  j^vli^is  ^Bftak|,  »•  j&lleged  «nd/th^t  the  p^irpose  of 

8u<*  tr-msfer  »««  te  «r««tte  a  trust  fund  for  Marlon  Sasinger, 

daughter  of  the  ^nsingera,  to  ^om  th«y  w®re  indebted,     Qorie  Trftvle, 

one  of  the  defeisdaate*  w«s  defaulted* 

the  ysrieus  petitiomi  a-ad  intrrrening  petitions,  together 

with  the  anstrera  thereton  were  referred  to  a  ^stST  in  Qhaneery  to 

take  proofs  aad  aeke  a  report  ta  the  oourt*     After  taking  a  large 

aaouat  of  testi«eay,  the  r^oard  indioistes  that  the  tester  ande  a 

report  oontslaiB(s  m  fiadlag  ef  the  f!««t8,  tog:ether  with  a  reaawsaBda* 

tion,  to  whioh  datAilad  objeotioas  were  «ade*     the  evldenae  of 

T^^riouB  eltnesses  ftad  oartnin  deeuaaBts  «^ppea7  in  the  «hstr«)Ot  under 

the  heading,   "fraaaorlpt  of  «vldaaae*'»     fhe  Master's  findings  *nd 

rapart  were  appraved  hy  the  aaurt,  aad  the  findings  of  t^et  9a  msde 

by  the  itester  are  inaludad  in  the  deoree*     the  f'^ots,  as  found  by 

the  Kneter  and  by  the  esurt  in  its  daaxae,  mre  not  questioned,  there* 

fore,  «re  will  sjtsoaa  tliat  ttuif  ere  earreat.     In  |Mta*lBg,  it  is  te 

be  noted,  th^t  titers  mm  s.  benring  before  the  eourt  on  the  rei^ort  of 

the  Xeater,  or  speeial  oeaBisslonar,  sts  he  is  t«raed,   together  with 

the  eir«wptloa8  thereto,  whieh  ffSEoeptiens  »fi?re  oT«rruied.     The  findings 

of  the  aauTt  i>>.t»  first  to  the  effeot  th£t  the  judgmente  ftgainst  the 


fMsi9if^ 


•  ^KiffiqffOQ  Xffaisixe  »ill  fii   fc«it)  |K)i#l#«q 
'  A«i«x««x»  frit*  bft^jt»»t  ei  #i  aaol^iitq 


•gnitatelo 


•■if  ypS  h9lt^  •T99   «T«ir«0A 
17    ^a9£    lit:  bOM  ifes« 

^    xva?  ai'r«C       ,i^««*Cf»fettl    ;fT;«>'    ^^^f^  Viid»   f»f   ,«^-    ,  9d9   t»  T*#i^i;i»^ 

7JMfi«s»<  ^mttBitifm  3pirr»vT9|i»i  <^«  si«ei^lt»^  AtrolY^v  9d7 

':.'■■   ..if  ,r*»^>  swft  *.-  '*    «  talBt^^no©  fK«w»% 

■>fl»i#ft«i.'  .    ^««s«|»  «#|  fli  rcxitto  •!(.)   t^  IWA  X9$miM  mat 

s,i  «i   ,tl   »s«l*«*'-  .  -^  ••  t«<t»  ^''<»'  -^^  »•  •*    '■ 

■'-.-,    --r  9Ai  ft*   tter,c?   ^iC*    ?'l.0'I^M>    .rfi'.tt''*ti    ">   «A«  "-f-.-xj    ■'   111  «lMI#«n   »c» 


%««  *Tirt>»  •#»  t« 
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9sytt««  WT9  enter  d*  tti>^t  txeoutlons  ««r«  i8«tt«4l  mnA  d*auMU  md« 
thereon*  rdA  that  •U  tli*  «x«ttutiona  were  returmtd  ua«Rtlsfl»d«  ks 
alleged  in  the  original  eoaplalnt  and  the  intervening  petitlone. 

The  eoiirt  then  found  tha^t  ^d^«  4*  and  l«retta  f»  Xneinger 
Had  aeQulred  eertaln  {nreperty  leo^ted  at  3303-S  Grove  AYenoe* 
Be7«7n,  Illinoie,  iidiieh  they  later  iapr&Ttd  with  s^  building  eentaia* 
lag  four  %p^rtuenta  and  two  otoreet  ^^  tht?t  tkey  plaieed  «  aortgnge 
tMareen  for  #10,000,  wbleh  vfiM  released  *«,roh  07,  193i?;  that  at 
the  tise  of  the  ereetlon  of  the  huildlng,  Sra.  insinger  iKtnt  to  her 
aether,  Msry  Ann  tererenc,  »nd  told  her  that  ehe  needed  |S,000  te 
••■l^lete  the  building;  thi>.t  her  aether  delivered  to  her  15,000, 
stating,  "i^ell,  I^ura,  we  9ill  give  itsjfien  Cdani^ter  of  Jueretta]  the 
monef  mod  yoiu  o^n  Inrest  the  &&»Sfi'*  thitt  li^sirioa  was  13  f^^f  eld 
at  the  tiae  of  the  delivery  of  the  isoney,  that  Leretta  f%  and  Adaa 
J*  Ensinger  gAve  a  reoeipt  for  it;  th^t  the  larger  part  of  the  15,000 
««s  used  in  ooapletlng  tttf»  huildlng  ^t  $30S«>g  aroire  ATeaae}  th«t 
ah«ttt  Kay  7,  1938,  Adsia  J«   and  l^retts  f.  %<nei&ger  bought  1S5  feet 
ea  Orave  Avenue  ^eraee  the  street  fre«  the  Or^ve  ATenue  i^reperty 
hefere  asntloiMid«lca««a  as  the  aeOftire  proi^erty,  and  that  £>9iretta  F* 
lasiager  reqiuested  aad  reoelved  froa  her  mother  $3,000  to  uae  in  the 
purehAee,  %nd  gave  a  receipt  therefor;  that  hy  the  reeeipt  of  the  tea 
iteas  of  l&,000  and  13,000,  i^daa  Jt»  and  l.aretta  f.  Sneinger  heeaas 
Indebted  in  these  ai^^uftte,  pins  interest,  a#^rding  to  the  teraa  of 
the  reeeipts;   tfa.^t  loretta  F.  Ensiager  testified  that  elien  Karion 
vas  bom,  she  started  saving  $9^30  per  veeh,  %nA  in  19^1,  !?t  the 
•ad  of  ^68  eeelui,  she  had  aeetunlated  ll«404.@0,  at  «hi(d)  tiae  she 
iatested  |^>0«oo  of  said  faade  in  property  en  Ofreeaeeed  Avenue,  Berprya, 
i^iah  was  seld  for  $3,&&0«00  in  19S&i  %h%%  the  residae  aaeaatlng  te 
t904*aO,  plue  I313.00  aoouanlated  at  tZ»00  per  week  in  1931,  193:3  and 
ISaS,  plus  13,650.00  isaounted  te  13,4^.00;   ^at  in  1933  ^nd  1034  Ae 
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iio«uaftilAt«<l  »a«tli«y  tlM»0O«  awklug  a  total  of  $3»«KI»00t  tb^^t  i& 

1923  she  bQiugbt  »oam  Onk  Firk:  Avenue  l9ts   for  jaSOO.oOt  le^^Tlng  (mk 

haad  ^3yia3«vK}}  tkb«t  elte  eeld  amid  lots  &t  a  profit  of  $7S0«00f  ftud 

tbo  neeousl  tliett  mttoaated  to  |4#373.00;  tliat  la  19S4  she  bou|^t 

3303-5  QroTO  AT«ane«  uolBg  $3f00€i  In  oi^sla  fro«  st&ld  faad  to  pay 

various  e&atra9ter«|   tlb%t  In  19SE,  1^6,  19^7  stJid  1^8  <be  ftoouaalated 

aa  addltloRAl  $€34*00  la  snTlags*  saklag  01»996«OO  essh  on  haadj 

ibnt  la  19St,  il'trl^B  loaned  her  aiother  1100.00  vliieh  bad  been  glvoa 

to  llarloB  A«  »  blrthdBjr  present  lay  her  grandmother;  th^t  la  1938« 

$2«000«00  of  aald  funds  «»8  inveeted  in  vsh%%  is  deeorlbed  as  tlio 

Medulre  proportlee,  leaving  "i  oash  ^alanee  of  |%.C0{  th^t  vlioa 

X»ertttts  fi^nslii^er  aoved  to  Riverside,  sh«  laid  eslde  an  eetlaated 

aoMuat  of  I10«00  a  oeek  t&t  two  :fe^rs«  bringing  the  eash  balanoe  to 

$1,IS€»00;  thnt  Interest  on  the  ^3«000*00  invested  la  the  property  »t 

330S-6  areve  Avenue  at  S^  anouaftod  to  ll«980«^,  «ind  6%  «m  tho  Mo€»uiro 

|3iMO*O0  laveetflteat*  aaounted  to  la40«00;  that  on  %&reh  X,  19:S0g  she 

gave  hor  d»i«^ier  M^.rlwa  |a»456*^  on  her  18 th  birthday;  th^t  cm 

iiar^  1»  1933,  ii.^rlea*s  31st  birthday,  she  i^^ve  her  e  st%te»oat 

shovli^S  a  total  IndebtotfMNie  to  her  of  IIS, 430.00,  K^ieh  is  ns  follovos 

loofcly  s^'tvlaga  and  profits  on  re^J.  eet^ste  trsnssotlons, 

iMlanee,  as  of  M^rob  1,  19B3 ,  |5,0C^.09 

Tkroo  years*  Interest  thereon  at  64  por  saiwa  ...•••         Soo.c^ 
Maroh  1,  1931,  loan  by  ifsrlea  of  $1,000.00  to  pay  Interest 

Mid  taams  on  Hlverside  )»roperty  ••...• 1,000.00 

Toe  years*   Interest  thereon  ^t  64  p9t  snnus  •   130.00 

iMMunt  reoelved  froai  asrs.  Leveronz  on  11«24>34  .....       5,000.00 

•  yoai^  sad  4  aoaths*   interest  at  6|  per  annaK  .....       '?, 500,00 

ia»aAt  reoelved  froa  tim»  l>everoat  3-7-38  .......         S,ono.on 

4  years*  and  8  aoatlis*   interest  -^t  6i>  ver  annua  ....  870.00 

H^troh  1,  1933,  leaned  hy  tf^^rion ir^Q.po 

total  ....    "18,490.00 

the  oourt  further  found  thnt  A,daa  J.  ^nd  lorstta  F.  £n«inger  jointly 

ao^lred  title  to  the  property  at  3303-5  arove  /.venue,  Serwyn,  by 

dood  dated  s4ay  19,  1923;  thnt  by  deed  dated  October  23,  1934,  title 

«as  ooBveyod  to  Robert  «•  Teeter,  oonveyed  it  b4>ek  to  Adas  J.  aad 


?ij5rf.    •   'i? 


«t  MMrJ 


•  jpi'. 


CC- ,0^0*1      - 


1   tr/:  t:o 


....   X«rtT 


• 

AAmi  J.  and  Lor«tta  F*  EmiiikgAT  oocnrayed  to  Oovlt  Tr«.Tl«  «Bd  Oorls 
Travis  by  d«ed  of  »nm0  Ant*  oonvcfod  this  property  to  L«rttta  F. 
fiMiager;  that  on  Va^f  34»  ld3?«  iorettft  r*  Snoingt^?  exeouted  •  <3e«d 
eosvoying  the  premises  on  arovo  Avemae  to  Clax-oae*  K   ^toIss,  asid 
tliat  OB  tho  an,w»  datto  &•  ooavoyod  the  property  to  tb«  0%k  r>»rk  Trust 
ft  3»vi»g«  Bank*  H8  trustee;  tM^at  Marlon  eas  sole  eeatul  ga^e  of  the 
trust;  tii-^t  said  oonveysiieee  ]»«th  be»r  the  at^te^ent  thr<t  tbe 
oonsiderfttlon  psld  vsa  leea  th«»  HOODOO;  that  oertnla  property 
kBovB  fto  X54  Mk«aal<ii  Ketid*  Rl-rersiae,  «m«  ^sugbt  Ib  ItS7  by  Adas  j. 
9iid  teretta  f.  tnainger  st  s  cost  of  ia,^0«00#  «iid  that  the  bBlIdiag 
ereeted  thereon  eott  approximately  tS3y900*00«  mklng  the  total  eoet 
bet^eea  133,000  cjkI  l4O,OO0,OOj  th«t  a  fSO,000.00  laortgtige  va« 
pdaoed  on  the  Hiverslde  property  by  th%  ger«yn  state  Bank;  l^at  tm 
flaetteiia  et&teisAnt  «e>e  made  hy  the  i&elngers  ^t  the  tXmi  of  a« 
delag;  thi%t  la  193$,  the  o^irket  Talae  of  tite  Alkeaslde  aoi»d  ^reperty 
did  not  exoeed  |^,000»00,  and  ttot  the  value  Ms  not  eheaged  OAter- 
tally  alBoe  then;   th  t  the  elalse  of  the  plalatiffa  Sv^alnet  tkte 
W!OI»rty  'iffioiinted  to  ia4,a£K)»00  at  the  date  of  forecioeure,  the  «tn»uat 
bid  e%  the  esle  plus  I8,7S©*36,  the  saount  of  the  defloleney,  or 
a  total  of  i33,3D0»36,  on  «hioh  ?JiSO«©i>  hao  been  paid;   th*t  on 
Jane  1,  1933,  tMree  *g«lBet  the  ?>r©perty  asaeuat^d  to   t3,139«14,  ead 
la  tt^reh,  1334,  the  tames  naounted  to  5  3,344.83;  that  Ade»  J.  Kneingsr 
testified  th^t  h«  slwsys  had  property  In  hi»  life's  naae;   thst  he 
booglit  wuE^  pieees,  and  th'st  there  ti»8  no  p%rtieui«>r  reason  for  the 
trsnefer  of  the  areve  Atre&te  property  to  bie  wife  in  1939;  that  he 
wae  not  Mian  nor  In  ISSl,  in  finanel!!«l  dlffiofiltieoi  that  the  fasUy 
of  Mmm  J,  anainger  Oonelsted  of  hie  wife  and  Isle  issughter  Morion 
Kaeiager,  now  oooupying  aa  apartaent  ftt  3303-5  Qreve  Aromie,   8#rwyn; 
that  he  oFMirstBd  s  tsTorn  la  e&ld  preaiaco;   that  «t  the  tise  of  the 
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eemrffynno*  of  tb«  Otot*  ATVma*  properly  trvm  Adas  J.  to  t«r«tta  F. 
itiMin^x,  his  *»8«t»  were  approxla^tely  fl25,00O,OO,   ft.nd  hlo  lisbllltioi 
approxiaately  t36,oao,00  to  !30,000«CK)j   t&at  on  Ooteb«r  18#  1934, 
RB  Mam  J,  £n8lng«r  testified,  h«  wns  then  paying  fsnt  for  the  store 
he  !>oouple<l  in  the  Ijuilding,  and  hnA  not  oooupled  it  In  193?   or  liS4{ 
that  his  bMfthcr  oooupied  nn  aiwrtment  in  the  building  «ad  »i%s  p«ying 
BO  rent;  that  in  1333  and  1934  h9  peid  |7S.C^  a  aontlt  rent,  but  did 
not  knov  for  hov  tt^ngr  ye«rs,  me  his  vife  kept  the  books  siad  took  it 
out  of  the  aeeeunts)  tli%t  X.Oirretta  f.  Ensln^r  testified  that  she 
oould  not  reaHMber  the  laet  tio^  ehe  dedueted  r<^!it@  frea  the  aooeunte 
of  Adiwi  ^^^  <MK  £pril  a&,   1935,  tm  a^mm  J.  Sneinger  testified,  he 
paid  ^IS*00  per  amnth  for  the  pluatoii^  store  on  Oroire   i^YSBue  to  hio 
^ife  sinoe  Deoeaber  11,  1033}  th^t  after  the  proiMtrty  ^ms  eoareyed  to 
the  Oek  P  ^rk  trust  4t  Savings  S&nk,  he  paid  §30*00  per  nosth  to  ainrion 
Sneinger  eoiaseneing  in  Hay,  l^SS;  thst  hehmd  no  reoeipts  but  atate^onte 
«ere  oade  out}  that  Maa  .}•  li^aeisger  has  either  lived  in  the  buUdiag 
or  eonduoted  a  btmiaeee  in  it«  or  both,  si»8e  its  erestion;  thet  the 
notes  upon  irtiieh  the  defieienoy  deeree  were  entered  were  botiglit  throng 
the  Bereyn  St*ite  Bsnk;  th?ft  the  first  loan  went  into  defiiult  In  Itey, 
1953,  and  sbout  the   final  saturity  of  prinolpal  in  ^ay,  19S3,  bwt 
prior  to  Itsy  «(4«  1^:1,  Adem  j.  Imiis^r  stated  to  eert<!iin  bo»iholders 
he  »«ss  trying  to  sake  a  loan  on  the  Grove  Avenae  property  to  pay  the 
«ortgK.ge  on  the  Aikenslde  %ad  property;  that  Adeus  J.  Eaeinger  eta  ted 
th»t  he  spent  oonaider^>hle  tine  and  effort  in  seeking  a  loan;  that 
the  bondholders  had  goiM  elong  mi  the  property,  th:!»t  the  Grove  Avenns 
property  xna  elear^  and  if  the  bone8M»lders  would  go  along,  they  would 
get  every  sent,  th"»t  he  hsd  other  assets  upon  9hieh  he  v«s  trying  to 
r?.i»e  money;   the*  Oeoar  iieiaon,  &a»  of  the  bondholders  offered  to 
mke  a  loan  of    '6,000.00  on  the  Grove  Avenue  property  to  pay  interest 
and  part  prinoipel  u-:ton  the  bonds  stnd  elet^n  up  t%xes  on  the  Aikenside 
Ee«d  »ttA  arove  Avenue  pieoes;    th»t  the  plnn  vrne  setisf>!0tary  to  the 
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toondholdan.  hat  ltli«t  hAsm  J.   &iuiiB«er  atstvd  that  m  itaiii  t* 
dloouas  it  with  his  «if«,  and  could  let  i«s«  T««t«r  knov;  tl^nt  &t  « 
latsr  dst««  )i«  atstcd  tk^K  b«  e«uld  not  ^ako  the  selaon  lea&s  tb^t 
»t  th«  tiflw  of  th«  l<sst  ««ntlQB«(i  $t$t9»»at«,  title  to  th«  proj^rty 
m%  3303*5  arov®  At«iiu0  wats  in  I>oinr«lrta  f*.  Knsingejr;  t]iat  Mrs.  ?n8ing«T 
k9pt  h«r  httsb'^nd's  }m9km  and  assisted  hi»  in  fins«,&olng  the  doas^ruotioa 
of  buildings;  that  she  «a«  fftmillur  with  his  and  her  assets  and 
iisbilitie*  nnd  iritia  tbeir  joiat  obligations}  th%t  she  kne^  of  the 
aegotis^tiozui  of  Adaa  •?>  Snsingei'  mrith  t^!te  tjondholders,  %»d  that  he 
Mis  seting  oh  her  behalf  (ts  «ell  «e  his  €»vn;  th'^t  mt  the  tiae  of  & 
•eoting  in  Teeter*  a  of flee,  oortain  of  the  bondholders  kxam  thtt  the 
title  wme  in  Mrs*  ^asinger  and  knew  thnt  itr»*  insinger  was  using  the 
^•perty  for  busiBes«r  nxuS.  r@sidenoe  inuf|>09es*  ^t  that  they  h«d  no 
1mowled|f;e  or  notioe  of  sny  indiebt@dn«ss  or  olai®  by  M&rion  Iiuiingeri 
thfl.t  ttnrion  Enaini^r  teetifiod  th«t  she  was  bora  tereh  I,  1913  j  thst 
«]M»  bed  not  l&tely  attespted  to  oolleot  money  d»e  fros  her  f<»ther  %nd 
■other,  and  hn-i  never  %tiken  any  leg»l  steps  do  to  do|  th-4t  she  aade 
ao  s«gK**^^eas  a  a  to  iavestisent  »nd  her  parents  nearer  taked  her  advioe; 
that  able  never  demanded  th;«t  the  arotre  Avenue  property  be  transferred 
to  her;  that  on  Mnreh  1„  1839,  ehe  hgd  a  ooiif<^renoe  «ith  her  Mother, 
vho  then  gave  her  n  stttteisent  of  aioniee  diie  to  her;  th»t  her  dither 
said  sbe  had  no  0*i»h,  b«t  w&ald  try  to  pay  or  give  her  »  gaaranty 
vithitt  a  reaaonabXe  ti«e;   th^t  there  were  eiadlRX  tsslks  fro»  time  to 
tlao;  thnt  the  Grov«   fwaue  property  »»«  put  in  a  trust  f«nd  for  her; 
tb«t  she,  Marion  l^nsinger  began  ooUeoting  the  rents  from  the  Grove 
Avenwe  property  in  l9S3j  that  Mr  father  w?,s  paying  |t6#.00  ijer  Month 
until  JiBbruary  1,   103&,  when  he  dropped  to  IS0.OO  a  ownth,  vhioh  he 
has  sinoe  paidi   that  her  pearents  handled  the  tar  biXIs  for  her;   th^t 
she  alwaya  lived  with  her  parents,  spent  a  ye^r  in  turope,  rettiml(^ 
in  August,  1393;  that  she  spent  sseney  for  the  upkeep  of  the  oireaises 


i 

<»rf#  T«  «*f.  «♦  {«*i«i*sgtlfifa  *alot  Tl»d*  4*1*  Mp  kAi^lXitfctX 

«4#  U»t  «•««  »~  -   ^««    **  at<-'4t&»  ,»«nt6  «»T*#»»T  Ai  SAlfMM 

d:r    ,rv;c-;     »»»'(..  '■•'■-'.«'■  t&M    feflft   »S»«*«i*<^    tot    Xf_^T«.-x1fT 

,,^  Tf^fMPa  l«»IXeo  «#  ii>»f^a«**^  X-^***-  'o"  *»*"*  "^ 

j^        _..,..    ._    ^xfai^o  Off  Iwri  •!*<  ***• 

.>«!  T««i  #<»dr  S«?«ei    '-t  X^f^^rci  wa^k 
^  •»«  ««fh»  ,  Xl#fftt 


*»iIfo»  lf«f 


e^     «f--  <  J     r:5i- 


• 

Oliarg*  *iid  flWMgcMiBt  of  the  property  ftod  that  the  total  oaeuat  wbleh 
sho  eolI«9toA  fro«  Adui  J.  lunsii^er  nrsa  $l,g93«&0;  tkat  Msrion 
Knalagoy  l^aftw  of  box  p«uronit*«  flnanoial  elTeuMft^xioet,  that  oho 
I«aa«d  th««  aonty  to  pnj  9%p«tuut»  oa  the  property*  nnA  diaeveoed  irlth 
her  aether  myi  grstadawther  the  o%fa»n%  of  euaie  due  to  her;   th^t  her 
father  ir«e  is  deellalng  oireuauitaiie<9g«     the  Havter  sleo  found  that 
if«rtoa  &iMi»ger  is  ehax^d  vlth  knowledge  ^t  the  olrcu/Mttaaeee  of  the 
eosveya&oe;  that  she  w»9  a  yotfmg  girl  irithout  ouoh  buslneee  esferleiuWy 
hut  w«e  of  9,g<  and  oeatally  eoapetent;  th^t  ehe  partiol^ted  et 
lea«t  ¥7  oft^leseettte  Is  the  ^stioa  of  her  pstrents;  thst  If  the 
etiYinge  ftind  imuI  meeiEWulatioae  testified  to  hy  toretta  F*  Kneinger 
eettld  be  said  to  ^  «ii  iateaded  gift  to  i^atiea*  it  exieted  oaly  ia 
eoateaplatioa  attd  «««  B»t  dslirered  esd  9»8  aot  oeaplete  upea  the 
eoareyaaee  of  the  property  in  truet  fof  Ifarioa  at  h  tlae  vhea  Adea 
J,  ead  Leretta  f,  Enaingftr  were  ineolrent}   thst  until  euld  eomreyftaee, 
Wretta  ¥•  iasiagf^r  nerer  reliniiuished  coatrel  or  power  to  withhold 
eeld  gift;  thnt  there  existed  no  ooneidersition  upon  whieh  ^c»Tioa 
ewald  re.»4^  the  oartage  taaA  &s&  no  ooaeider&tion  for  a  ooaveyimM} 
that  on  Mi^r<&  1,  li^l,  li^rioa  Saeiager  l«ititisd  id^ua  3,  and  I^rette  F. 
Saeiager  $L0(X^»OQ  t«  pmf  iaterest  tmA  h%elt  t^xes  oa  the  Aikeaside 
R«ad  property*  a«d  that  iatereet  oa  the  loaa  ma  ooapfuted  for  tee 
ye»r«  at  ^  aaouati^g  to  eiSO.OOj   th«t  oa  Fehruary  9,  1988,  ««»rioa 
laalaser  loaaed  uer  father  aad  moth»t  lloa.OO;  that  the  euac  of 
|9«000.00  sad  IS*dOO.oo  delirered  hy  Mre*  terereas  to  her  daaghter 
were  «lee  glfte*  hut  fro«  ure*  terereas  and  not  froai  I^erette  F.  «sd 
Adaa  4,  Saaiagert   tiutt  delirery  of  the  said  ease  to  I.erett«  F. 
Eaaiager  ia  the  ^beeaee  of  r«roO)»tioa  eonotituted  »  ooaeiderfttioa  for 
the  later  i>eyaeate  te  lUrioa  Saeinfer*  sad  revoc^tioa  toy  Mre,  Lerereax 
veuld  Merely  9»lce  her  the  orediter  ^ad  aot  othemise  ftltor  the 


oyn  XSjpi'   •>■-'   -•■"  ■' ■    I  ■  ff  wn  td  ot  *>!;*»*  Mf  feluoo 

•Iff  s''.  .    '■,-■;:■  --^-     .  •'•    *ofl  7    ■■  '"■-  roi^/Jiv^^**** 


•bllg«itl»a  ef  tbe  Knalngur*}   Vhut  sxoIusIt*  of  th«  s^rlBga  fuad« 

tli«  AMou&t  oislaMd  A«  eofuil<S«rtttloR  foT  th«  disputed  oowr«7«n««« 

«•«•  M  folXovs: 

loBouat  ««iT?UBie*4  by  Usttf  «»»  I.ev«r«»«  on  il-?'4-34  ....  ?5,000,00 

Intorost  tbenraa  mt  6^  pew  aonum  to  %^l-33  .......  a, 500.00 

toftBiA  bjr  li2«TieB  timiager  to  l^retta  f •   fnsinger 

•a  3»9-S8  ......   100.no 

AMouot  ddT^joeod  by  i^try  Aaa  teToroax  oa  S#7<-><3®  •  .  •  •  •  3,000.09 

Xatoroot  thereron  at  9fi  j^r  aaaim  t«  3-1-33  • •  @70.00 

ioaaod  by  Marion  f^tmin^v  to  i^oretta  V,  insingor  oa 

3-1-31 .  1«000*00 

Xnt«ro0t  thereon  %%  0>  por  ftrunsm  to  3-1-53  ...,,•,  1^.00 
Lo<!<.ned  by  M^rloa  ^nainge?  to  t>or«tta  ?•  Snslngo:?  on 

'■'-'' fnMM 

tb»t  oa  M,«izi^  1^  19S0«  Ifarlea  ^aalager^s  IStb  birthday,  sho  T«e«iT04i 
|a*4bd»00  froa  her  aetbs;,  |i3»000«Qa  of  wblob  obo  ex|»#ated  oa  a  txlf 

t«  Sttjrapo,  l%stlng  approxlaately  a  yer^r.     Svibtih&otlng  ft,4M.00  %ad 
latoYOst  tbevooa  m%  6#  fyow  i^^reb  X,  1330,  to  i^^srefe  1,  1933,  aaeuntlag 
to  $443.08  fjpwi  tfio  112,690.00  leave*  |9,?m*93,  9bl«&  as  st  oonoidor- 
atloa  fo»  tbe  oo&reysaooo  fo»  Msrlon  fnsiof;er»s  benefit,   la  ia^dequate} 
that  dariag  tbe  ye»r  1933,  tbe  r#sl  ©state  aarket  in  iierwyn  w^s  voyy 
poor,   tbtre  v«t@   few  sales,   and  *bat  8«il@«  of  iaptored  aad  vaoaat 
property  were  aside,  iw»re  prsetloally  all  forced  by  uafavorsble 
flaaaoiftl  oonditioae  of  the  o»aersj   tbftt  sptoulstore  wei^  eubstaatially 
tbe  only  buyers,  ©ad  offer*  wtre  very  lew,  so  low  as  to  be  geaerally 
uaaeeeptf^.ble,  exeest  under  the  urge  of  neoesslty;  tbst  the  fair  easb 
aarbet  vsiue  of  J303-6  Srove  Aveaae  on  M^y  S4,  1933,  was  approxl«itsly 
$18,500.00,  **i^  of  tbe  vnoaat  125  feet  apprexisately  |45.00  per  foot, 
or  l&,6S5.0d{   tb-  t  tbe  eofld»ia«d  fair  enmh  mittet  7%lue  on  s^dd  date 
was  I34,13§.a0}  tbat  tht  lien  of  taxes,  speoiftl  nsseeeaMrate  suid 
aev1ig»iee*  a^pregated  *ppr©xia»(i«tely  #6,063.39,   leaving  a  net  of 
118,061.41;  tbat  aa  .faae  ?,9,   1931,   a  bill  of  ooaplaint  was  filed  by 
Isftdare  S.  Ijaatal  a^iast  tbe  mrsya  State  Anvk  to  enforee  a  euper- 
ftdded  liability  of  staobbolders;  tb^t  a  deoree  was  eater«4  against 


.    .    ,  in  a&mr^di  i8»T»#aX 

>.........«...•.«   I£«€-C  JNI 

,  .    i9  »e  mwfiti  tmmf9iA 


*fci»nd£ 

id  . 


^I'trtBlxOr: 


■  *9g«\«tr  ;■■!:    IIOltA 

b<y>xo'^   U»  *iiii'»'t*©*-"»^  *^®»  ,»t^ME  rx»«  x^*<><iO*4 

.      ,00Q,8It 


t.;«5,«|  xi-' 


.:.'     jww«^Sd,dl   to 

^.  .  ..J  ]X*.X8o«axi 


u 

Lor«tta  f.  Ea«iB8:«r  for  il,O00m0O  and  #10«00  oo»««,  vhleh  1«  du« 
and  uapttidi  and  that  the  e«3rfc;»ln  eo»r«]f«tt««a  mid*  ifeijr  34,  liSS,  to 
the  tTu«te««  ««r«  aade  with  th«  lotent  to  def-p»ud  er^dttors*     Fy^m 
all  this  t«sti«0af »  the  reeoTd«  show  thst  tbe  toater  »itd  oourt 
eonoluded  th^t  the  oonslde3ratlo&  f&t  these  traii8f«x«  w%s  iaftde<iuet« 
tmA  thst  AdAie  J*,  l<erett@  r«  aad  Sarlon  Cneiager  all  Ieb«v  of  and 
paTtielp9ted  la  the  intent  to  defraud  oredltors  through  the  exeoutioB 
of  these  oonvey%aoea«     The  <^urt  ordered  and  deo7««d  that  the  «•&• 
vey^noee  of  i^  34,  1935,  oxeeuted  hy  Adsiai  J.  and  J.orett»  F, 
Kaeinger  to  Glerenee  ^.  X'relsa  %»i  fron  Olarenee  a.  Preles  to  the 
Gek  fi^xh  Trust  &  SaTings  Seah,  es  frusitec,   (oonveyiBg  all  of  the 
Qtvr9  Avenue  p«>perty  in  Question)  be  iset  ^s^side  «uetd  ▼■<»eftted  sAd 
deelared  null  and  void*     It  w%e  further  deereed  ths^t  Keller  he  aathw-> 
leed  to  proeeed  to  levy  an  exesution  upon  the  aroYe  &7eaae  property 
for  the  p^yfaent  and  e^itlsfj^otlon  of  his  jiidgaent  mg^laet  Adaa  J* 
Sneiager,  provided  said  ;|udgiseBt,  interest  ^«d  ooete  ;%Te  euot  peid  hy 
Kerion  £nein^r,  or  hy  eo»e  of  the  defKnajsnts,  within  ao  daya  of  the 
entry  of  the  deoree*     fhs  deeree  fixee  the  Master's  fee  At  $639,33, 
"Alcih  ere  t&x»d  ae  eoets  herein  jigfti!»t  Adiue  0,,  Storette  f»  and 
Iburiea  Insia^r,  aoria  f ravle  fta^  aiarenee  ^.  Freiee,  s^»d  ordere 
that  the  psirtiee  obtaining  defieieney  dee:ree8  he  authorised  to  levy 
an  exeoution  upon  the  areve  Avenue  property  for  |S,100.3e;  thst 
Oeear  Kelaon  he  authorised  to  levy  «m  exeoutlen  on  hia  judg»ent  for 
|S,307.S0  ujp^n  the  s%ae  property;  tb&t  Xaadere  £«  Kaetel  and  Friuah 
Sinpeon,  reeeiver,  be  Authorised  to  levy  an  exeoution  agalnet  24irett« 
y*  Sncinger  for  ll,000*00  and  I19.00  eaete,  on  tM  Oreve  Avenue 
property,  and  that  AdaA  J.,   toretta  r.  and  H»rioB  Ensiager  pay  the 
eoata  of  thle  preeeeding. 

The  faeta  aa  atated  hy  the  ilaeter  in  hie  report,  and  aa 
adnffted  hy  t^  eourt  in  ite  de«ree,  and  vhieh,  ae  atated,  are  net 
diaputed,  eeea  to  indioate  that  at  the  tiae  of  the  oonveyaaeee  hy 


a 

•"??•:;■•■  ■ '-v^toeit.-  tm'fi  fe»«!t®l**i58i  t«'«e^  !»isrr     •««-»«* t»>JB«*  '»es>rii  to 

Ytf  ^i*?  #o»  91C9  stf^"?  fear  .t«»T»*tti:  4*a«i»i«/t  JM««  i*f.l*oir..   «Tt«^l«ifa 


.■i'*it?*  f  »» 


♦cm9v/i  (►^♦Tff  art  J  ftc  «ft«oe  O^.^i*  ham.  «C.«5i3o,Xi;  »o»  T»afl*««^^   •* 

^    .  ,    -•      '»    -^~   ,doi(<»»  i?*n.'^.   ,•*!., .  -    .;    -.'0   «ff*   ^  t»»q«6« 
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th«««  d«f«ndUint8,   thvy  n^T9  both  Incolvsat.     7h«  liabilities  of  tbe 

d«fen<lnrat»  as  th«  reeord  indi«ftt0e  f^%  thnt  tlns^  ««:r«  largtXy  1a 

«xo«88  of  i40,C)00«00,  nnA  ttoclir  assets  oonslstfid  of  vbst  are  terssd 

tM  AlkSBSlde  ^«d  propsrty,  u»on  ebled^  %  T«slvuittion  of  I17,{I30.00 

WRS  pitftosdf  nxA  ths  Qrove  '^venus  propsrty^,  tt^a  irtiiob  %  T^lustioa 

ef  IIQ^OGX.OO  vas  pl«««4*     flsis  re«N»xd  f«Ytlk«r  l8dio%t@8  tlist  «t  thsse 

tias8«  their  ssss^ts  did  not  exceed  |3@,000,  aad  tn%t  the  i&debted* 

^»8ses  due  the  ▼I'^x'ious  plaintiffs  hmd  aeotu^d  soaetime  before  the 

tlsMi  of  these  oonYsyi^BoeSf  mad  th^t  defM^tlts  the^^eoa  had  ooourred 

a«7e  than  one  fe^r  prior  to  the  date  of  the  deeds  of  ooerv#y,%aoe. 

Before  the  eonveyaaees  «ere  m^^m,  Keller  fixed  hie  orlgisal  eoapl«.lnt, 

i»ad  it  is  shown  tht..t  the  ^ud^meat  mpoa  9hi@h  this  bill  is  predloftted 

»ss  entered  several  soaths  prior  to  the  d<:^te  of  th@  eonveymaee.     It 

Is  Also  shovB  that  ujjff?».rd*  of  sss  |«%r  prior  to  ».y  .^4,  1933,  the  stook- 

holders  suits  of  Frank  fis.«psoa  syid  Issdiere  ^,  festei  h®d  beea  filed, 

e.ad  thftt  the  Melson  Judgateat  was  entered  teirerAl  weeks  %fter  the 

eonrey^noe.     Kelson  lostituted  hie  foreolosure  suit  $bout  a  weok  after 

the  eoaTeymaee  of  May  M,  19i33«     Xt  le  %lS9  shoim  by  the  evldenee 

thst  the  Kaeli^erft,  about  this  time,  atte^sted  to  prooiare  further 

loans  on  the  property  «ad  failed^  mA  thi^t  shortly  thereafter  they 

conveyed  the  properties  to  the  trustee,  fts  hereinbefore  set  forth, 

ta  yle»  of  the  fact  that  ^ns  of  the  f??©t«»  «©  fowi^  by  the  court  and 

the  Master,  «re  Bsrtxxxtic  dtisputed,  we  are  of  the  o^inioa  thi^t  the 

oourt  w<i>a  fully  juatitiedi  in  followlBg  the  Master's  report  end  la 

enterli^  the  deoree  s&pealed  frett« 

In  Fasedsi^  v,  Att».  3^4  111,  4tl,  the  aupreae  Oourt  8»ids 

**the  dtsjiter  in  oh?iaeery  saw  the  witnesses  aad  he^rd  the« 
testify*     It  trae  his  provinoe  in  the  first  instance  to  dsteralae 
the  fP'Ots*     ^hile  hti>  finding  ©f  ffots  does  not  OJ*rry  the  s««e 
weight  as  the  ▼erdlet  of  a   jury,  nor  of  a  eh-»noellor  *here  the 
witnesses  hare  testified  before  bia,  yet  the  se.?ster*s  findings 


»tiE*  Xt>  B9Jt  .    :%rle%al  dtotf  mm  ^Mt    ,a#A«Jb«wt»ft  •••if# 

'  --'   '  Ir*  9uii    |C(  031! ^'As  ««X4i  «i  #X    #S^X  »K&  t**^  >«  ••a.vxdVKo*  Mft 


•aiOTl;  >;»j. 

iO»b    9d<    gflll*'ta9 

ifilM  t%ite^  W^Miqv 

►  -a  »A*    .lof..    . 

.-,  -~abii  "I 

•rft  rxai 

u 


•re  entitled  to  4u«  iMlght  en  rrrlev  of  th«  e9u«e.      (Kouoor  v. 
ytf  >  33d  111*  &86*}     His  oonolualon*  «•  to  th«  f^ots  huTO 
MoiftpPTOTOd  toy  %h»  obAOOOllor*     In  th-^t  siturition  «e  sr« 
not  Justified  in  disturbing  tti«  findings  unless  thsy  nf 
s^nifestly  nic^^iinat  ths  weight  of  the  eridsnes.     MeTth  81ds 

iS^ls*!^  ^^'  ▼.  M£^  ?9&  111.  SIS;  jOfiiLsdrv.  ll^ffi»  ^» 


The  dserse  of  ths  auperior  3ourt  of  Qook  Oountj  Is 
i<tffir»«d. 


.«  P.J.  AMa  sEJixa  t,  m?u.ivAs«  j,  oon^u^. 


iT 


I     ;  -  •.    ci--    » 
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QXORaE   P.    KBLLEB,   080 Afl  MStJOl,   SLOF  Aj 


HOtaaSRO,   MABEL  PFIC.^TIOK, 
MART  -8.    aAiflES,   liAHGA^^rT 
RAWLIKaS,   mSA    IJR^E,   £J 
CHARLES  li.    klB^ilM  as  E«i 
Benryn  st«ite  mm,  I3A1X)I 

fBABK   aAMPSOS,    fj^oelvex. 


0.    aiSSNKR, 
rilAOHTY,   JO 

vliLOUP¥, 

Iver  for 

iKASflL,   a. 


Plaintiffs  -  Mioel] 


▼• 


ADAM  J.    tmim-R,   LORiTTA   f,    kMUQ^j, 
DORIS  TRAVIS,   OAK  PARK  TRUST    MD  :ir,iim 
iikm.    Trustee,    OLAHSUCK  R.    PRiilsa, 
QAIiliL  QOHBIfiSH  and  UARlOU  mii^imvi 

\ 

Defeadantafi 
MARlOfi  SfiSttia^a  and  OmiB  TM7IS  QiMMt 

Appellant  a  <» 


AFPSAL  FHOM 


SUFSfUOR  GOUHf 


COOK  OOUKTY. 
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ift 


MR.  PRESIDiaa  JUSTICS  HALi  DKLIVERSB  THE  OFISIOH  OF  THE  COUHT, 

Slille  the  petition  for  rehearing  ia  but  ft   reavgument  of 
the  aaae  points  »afie  on  the  aubmiaaion  of  th©  c-se  to  this  court, 
•till,  in  view  of  the  coaplex  nature  of  the  fttsues  involved,  we 
deeaed  it  proper  that  w«  should  reexa^eine  the  points  made  by  the 
petitioner.  However,  f.   reconsideration  of  all  the  points  made 
in  the  petition,  and  the  reply  thereto,  has  lead  us  to  the  oon- 
elusion  that  our  formsr  opinion  i«  right,  and  therefore,  it  will 
be  resdopted, 

^UOaMNT  AFFZHMED* 


KsasL  Aso  mns  £.  3Tii..i.xvA^,  jj.  uoscur* 


<i^  -  •ll^tnjUX'? 


vaoH 

tKKM 


(i^jt  (^  ■■>'   ^^-^-^ 


luaA 
ifioa 

nuA 


;»l«»iisd&e  »xl;r  ao  •f>aM  ntflloq  Mil*  wit 

ten    n^lffXMO    9(it    \o   Tt9tV   Ri    (iliti» 


ue  .a  01  lie  an  A  jam  ] 
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HA»RT  OOLO  and  L.    I.   SOliUmiAB,  et  .»!•• 
Appftila/tS, 


MfTROFOLITAM  T3UST   QOumiiiY,   a  ^orp 

.pp^ii.... '-^         i  29  7  I. A.  633^ 

Ua.    PREaiDINQ  JOSTIOE  HALI-   DSHr*Rfe;D  THE  OPIHIOM  OF  fHS  COURT, 

Harry  (iold  and  L,   l,   Sehurmsn  filed  b  complaint  in  th« 
Superior  Court  of  Cook  Oounty*  in  which  e«rtaln  trust  agreements  ^.re 
set   forth  relating  to  ttsro  separate  »partja«nt  buildings  in  the  oity 
of  Ohioago*  and  in  whioh  it  is  alleged  th^-^t  garnet  it.   Rosset,   Charles 
Cehea  and  Leo  ainftl>erg  sere  acting  ns  trust  managers  for  one  of  the 
buildings,  and  that  Bsmet  L«   Hosaet,  Eobert  M.   Sohiller  and  Leo 
Oinaberg  were  acting  aa  trust  jBanagers  for  the  other,  and  th«t  Gold 
and  BohuTfflan  are  the  owners  of  certain  interests  in  thess  buildings. 
It  is   further  alleged  that  on  October  4,  1935,  at  the  recrueat  of 
Rosaet  and  others,   Uold  entered  into  s  atanagement  contract  is^ith  these 
persons  for  the  manageaent  by  hia,  of  the  buildings.     The  bill  oh^irged 
m^lfeasa&ee  on  the  part  of  the  trust  managers,  and  ^Iso  charged  that 
these  trust  aianagers  had  illegally  o«!neelled  Gold's  contract  of 
employment .     tipon  a  hearing  on  the  oomplaint,   the  oourt  entered  a 
temporary  injunction  order  restraining  Rosaet,   Oohen,   Schiller  and 
Oinsbsrg  from  inttrfering  with  aoid  in  the   aianagement  of  the  buildinge. 
From  this  interlocutory  order  an  appeal  wes  taken  to  this  court, 
esse  tio.  39634  whioh  is  consolid^jted  with  the  instant  esse  for  the 
hearing.     Two  defendants  in  the  original  bill  naoed  Sssmil  Aioiel  and 
ai^  J.  U.  Goldberg  had  filed  answers  and  oounterolaitas,   in  which  they 
urged  that  Gold  be  ret?tined  as  manager,  charged  aialfeae^noe  ss  to  the 
trustee  and  trust  managers,  and  prayed  th'^t  they  be  removed.     The 
Metropolitan  frust  Oompsny,  as  trustee  of  the  propcrtias,   "s  hereinafter 
set   forth,   filed  a  separate  ooaipiaint,   seeking  to  enjoin  Gold  fro« 


^  SdMC 

««>«   ^s    «ki.  \^  .  .    .J   bat  QLJOit   TiUUl 


ksj.x.<»i}qA 


o  .A.l  t'Gg  ^  ...xi««-i 


\^io  410';^  nl   0:^ibi.iuti  inBmirm}<*  ^tavLJ^qw^  pmi  oi  ^lt%i9x  Atroi   fm 
seittrff^i  ,3r»fl«6fi  ««!  t»aTM  ^niCsr  ti»si8Xi>'  «x  ti  doid*  ni  tits  ,ob*9<^0  to 

oal  ka«  lAXilifoe^   .in  ^T«do^?  ,^»seo>i   •>!  if^fn^ij   it 'dt  bits  ,8:^ibiititf 

to  Ji^^ii^co^'  •*Jc^Xo&  &ftXX»«>fl.->c  x-'^'i^^''^^XX''  ^^'  a««3^jMi  #8in#  a«»if^ 

a  t)»i9*«»  *nuor  9rf*  ,*f"*  '"  »«*  no  ^aitfutl  m  aoqtJ     .^ixacxvXqpi* 

h/i!s  laiXXiioe   ^nado^    »^»r..       ^  ;.^iKi#»«  i»Jorio  /«oX#anat«i   ^jto4««# 

,e;,!ii   i:  rf  »rft  to  *«»^*JisA««a    »rf»  nl  fcXaO  Atlm  siilTf»t^*tni  aott  s^adaaiO 

*  -T'tjo  »iri*  o;f  «»i?.*  ii,"  !  X»*iqi»  a»  Twtnte  >fTc.fuo«Xi**Bl  aXif*  ««tl 

94^  tdl   »«pn   ^flo'.tftnt  sii»  Ailit  ]b«>-AAiX«efi«9  aX   daiifw  MdtS   ••!  ••«• 

£>a.f  X«!ju3   l*«a»2  fc«B*yi  XXio  ianiijiio  ««(*  «X  •*ilpjm!i«1»S)  «»1     .salTsaif 

tart*  doii^v  at   ,(BiTleX9T'r*/n.roo  tui*  a««v*aj<  bajUt  £>«!  BT»rfkXoC  •&  •&  Jb«« 

9^  cS  ««»  6oxt--fK.»»tXia«  ftasY«tfo  ,ta8«««»  m  JN«l«ia"i  ad  Ma©  ttdt  tfita 

man     .baroft-Nt   »<i  \»tif  *fri.t  l»ax«Tct  baa  «aYasiuuu»  tttni  bus  •*ftxrtt 

i'^Ta/S  er   ^Bii^iSQoirj  f>ri*  to  ft»#»*n:*  •»  ,^«q»aO  #ainT  fia^iXaqoT^aM 

aoTt   bXof    nlotflo  oiT  jwW*'**   ,»iiifX<?aoa  atffxuqaa  a  ftain   ,rf^at   #as 
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Interfering  with  the  oper-^tloa  of  th«  buildings*     These  o<t.ttM«  ««M 

oonsolidf^ted  in  the  Superior  Court  for  r  hearing.     Subseouent  to 

tue  entry  of  the  temporary  injunotion  order,  &n<l  eifter  the  inter- 

looutory  appeal  tberefroa«   the  oonsolid^tted  oeusea  in  the  Superior 

Court  were  referred  to  a  iiaster,  and  after  a  large  amount  of  teeti- 

aony  was  t«ken,  the  Unster  wide  a  report.     The  Master  found  th-'t  the 

trustees  had   ierforaed  their  duties  under  the  tfrms  of  the  trust  agree- 

3ient,   and  recoi&mended  th»t  they  be  retained*     He  also  reeonstended  th?>t 

they  be  enjoined  from  disoh^.rging  Q^old.     After  hearing  exceptions  to 

the  report*  the  oourt  entered  a  deoree  findiqg    th«t  neither  ijrold« 

-ohuraan*  PufflSl  nor  Goldberg  had  sustained  the  allegrtions  of  their 

pleadings,  and  ordered  that  the  original  oomplalnt  of  CfOld  and 

SehuTiaan  and  the  oount^rolela  of  Sohurman,   itumel  and  Cioldberg  be 

dismissed  fox  want  of  equity,   that  the  temporary  injunotion  of  May  33, 

1927,   be  dissolved  Roi  th-t  the  costs  be  taxed  ag%in8t  Gold  and 

3oliftrma,no     After  the  entry  of  the  deores,  vioid  and  Schuraan  moved  to 

amend  it  by  adding  to  the  portion  thereof  dismissing  their  complaint 

for    vent  of  eciuity,   the  words:    ^without   prsjudloe  to  the  rights  of 

plaintiff,  if  auay,  to  sue  at  law."     This  motion  was  denied.     The  appeal 

is  by  QoilA  and  SohurmAn  from  the  deoree  9.nd  the  order  denying  his 

motion  to  amend.     ShousI  ftimel  and  «J.  B.  i^oldberg  have  filed  a  brief 

as  "cross  appellants".     The  reeord  eontains  no  notice  of  appeal  by 

either. 

About  1934,  two  sepsTfite  bond  issues  of  1300,000,00  eissoh, 

secured  by  two  sepsrate  mortg^f^  trust  deeds,  one  on  each  of  the 
buildings,  were  sold*     These  bonds  were  defaulted  in  1939,  and  fore- 
closure  oroceedings  were  instituted.     Thereafter,  n  bondholders* 
protective  conMittee  w«is  organised,  the  bonds  were  called  for  deposit 
by  the  oommittee,   nnd  something  over  9S^  of  sueh  bonds  were  deposited* 
In  April,  1935,  Hnbel  fsldsnuann  and  Sstelle  Weinberg,  who  claimed  to 
be  In  control  of  the  equity  of  redemption  of  each  of  the  properties. 
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submitted  to  the  conraittcfi  proposnla  for  the   j^eorgnnietittlon  of  both 
of  the  properties  under  liquid'^ting  trust   agreeaents;    th^t  the  title 
to  the  propertiee  be  acquired  by  redemption  from  the   foreoloeuxe 
e^le;    that  this  trustee  ieaue  new  securities  in  the  nature  of 
certificates  with   beneficial  interest  to  the  former  holders  of  the 
bonds,   and  these  two  persons  pIso  proposed  thst  they  receive  in 
exchange  for  the  equity,  IZ-'^/Zf  of  the  eertlficgtes  of  benefioi!?! 
interest  to  be  issued  to  bondholders}   also  thr-t  all  of  the  expenses 
of  the  reorgenizfttion,  nsA  the  expenses  of  the   foreclosure  proceeding, 
be  met  by  new  first  aortg '^ea  on  e«.oh  of  the  premises*     It  7:,?s  further 
proposed  th!9.t  eontrnots  of  aanagement   for   five  years'    duration  be 
entered  into  with  0old,  under  which  he  should  m?Mige  the  properties, 
secure  tenants,   collect  the  rents  snd  receive  compensation  equiralent 
to  B/*!  of  the  gross  receipts*     These  proposals  were  accepted  by  the 
oofflaittes,   snd  notice  of  the  adoption  ©f  the  plan  was  given  to  the 
bondholders*     Subseauently,   this  plan  was  oonsumetated,   the  equity  of 
the  redemption  wss  conveyed  to  the  committee,  redemption  of  the  property 
wss  asde,   coaplete  title  a~s  ^loquired  by  the  Metrepolitmn  Trust 
Ooaoat^,  as  trustee,  uMer  these  trust  agreementa,  and  the  trust  agree- 
ments were  forisslly  aooepted*     Thereafter,  new  aortgages  were  placed 
upon  eROh  of  the  properties  to  secure  the   sua  of     17,000«00  borrowed 
on  each,  whi^  suai  was  t©  be  used  to  secure  waivers  of  t»x  objections* 
Under  th«  plan  adopted,  three  trust  Managers  were  to   be  f>nd  were 
appointed,  one  wns  to  be  selected  by  the  owners  of  the  equity  of 
redemption,  oat  to  be  a  laember  of  the  bondholders'    oomaittee,   and  the 
third  w?8  to  be  an  original  purchaser  and  holder  c»f  bonds*     On  behalf 
of  the  owntM  ©f  the  etjuity  of  redemption  on  both   buildings,  Leo  1* 
Jinsburg  was  appointed,  and  Bsrnet  L»   ^08aet,by  the  bondholders* 
oofflsittee,  on  each  of  the  buildings*     The  third  trust  rsanager  in  the 
esse  of  one  building  vna  Oharlea  Oohen,   and  for  the  other,   Hobert  M* 
Schiller,     3oth  of  these  latter  represented  origl.nal  holders  of  bonds* 
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V«  will   firat  paaa  upon  the  question  ss  to  i>li«th»T  or  not 

Gold,   »0  an  eaploye!<?*  o^n  maintain  an  action  for  Injunotlon  to 

prevent  his  dlaohnrge.     On  this  phase  of  the  o^^se,  counsel  for  Oold 

and  Schurman  Insist  th^t  ''equity  must  grant  relief,   because  no  remedy 

at  law  tvould  be  eoaplete*  plain  or  adequate*"     They  olte  the  ease  of 

Doherty  ▼•   Gchlcper  ^    Block.   S50  111.   138,   as  authority   for  this 

proposition.     In  th-^t  e^se,   an  ROtlon  was   brought  against  Qehlpper 

*   aiook,  a  corporjtion,  by  one  «i,   i^oherty  to  recover  for  eight  weeks 

gervloe    ^t    :2b,00  per  week,  rendered  by  plaintiff  to  the  defend«snt. 

Plaintiff  recovered  judgment   for  #300,00.     On  appesj.  to  the  Appellate 

Oourt,  3nd  Olstrlet,  the   judgment  of  the  Oircuit  Court   in  t^iich  the 

judgment   'T98  entered,  was  reversed  without  remanding,   and  under  a 

oertlflonte  of  Import anoe  the  appeal  w«!S  prosecuted  in  the  Supreme 

Court.     As  recited  In  the  ststeaent  of  the  o^^^se  by  the  Supreiae  Oourt,     . 

it  appears  that  the  plaintiff  wi^a  employed  by  Schipper  S-  Slock  for 

18  weeks  at   $35.00  per  week,   payable  weekly,  snd  th  t  «*t  the  end  of 

the  ninth  week,  she  was  disehargsd  and  paid  in  full   for  the  tlM  she 

h'^l  worked.     Theresfter,  and  on  the  following  day  after  her  disoh^irge, 

she  off  red  to  continue  to  work,  bat  was  refused  permission.     At  the 

end  of  the  following  week  she  brought  suit  before  a  Justice  of  the 

Pesos   for  one  weeks*   wages  and  reoovered  Judgment   for  #35.00  and  costs, 

which  w»s  paid.      At  the  trial  in  the  Circuit  Court,  the  oourt  refused 

to  hold  the  following  proposition  of  law: 

"The  oourt  holds  thr^t  the  recovery  of  the  judgment  and  a 
satlsfaotion  of  the  ssao,   rs  shown  in  the  evi  lence   in  this  cae. 
In  the  suit   formerly  bro»i(rht  by  the  plaintiff  ?»g->inst  the 
defendant   oefore  »illi«$ffl  nelder,   then  a  justice  of  the  ne^^ce 
in  and  for  ieoria  Oounty,   Illinois,   is   n  b  r  to  the  plaintiff •a 
right  of  action  in  this  o'  s?e,   and  the  T)laintlff  cannot  recover  in 
this  suit,  and  the  finding  taust  be  for  the  defend'.nt." 

The  question  before  the  Supreme  Oourt  ras  shether  or  not  the  first 

judgment  rendered  by  n,  justice  of  the  peace  was  a  bsr  to  the  action 

wherein  the  plaintiff  reoovered  a  judg(«nt  for  1300,00,     The  court 
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there  held  th-^t  th«  judgaant  recovered  before  th«  Justice  of  the 

peso*  w^fl  a  oeaplete  b:^r  to  the  subaeouent  ^^otloOf  ^nd  said: 

•It  Is  well  gettied  th^.t   in  c^se  sn  employee   is  dieoh-^rged 
without  opuae  before  his  term  of  employ liSnt  h^s  expired  -^nd  he 
has  bsea  paid  in  full  up  to  the  titae  when  be  is  dischJ^rged,  he 
■S7  treat  the  eontr<iot  of  hiring  rs  continuing  ^n&  bring  sn 
RCtion  for  a  breach  of  the  oontrwot  of  employi;ent  against  his 
employer  for  disoh- rglng  him,   and  if  the  suit  is  not  oo-aasenoed, 
or  if  Gotimenoed  before  but  not  tried,  until  his  term  of  employ- 
awnt  h?iB  expired,  he  ai^y  recover  the  ootitrssct   price  of  his 
wages,  iesa  whst  he  hias  earned  or  by  reasonable  diligence  could 
have  esrned  in  other  employ frient  sxsbaeouent  to  his  discharge,'* 

This  Is  the  only  esse  cited  by  u©id  f>s  authority  for  his  proposition 

thPt  his  remedy  as  to  his  empioyaent,   is  in  eqiiity,  and  that  defendants 

should  be  enjoined,   as  prtyed.     We  5 re  of  the  opinion  that  his  elala 

In  this  regard  is  without  merit,  and  th*t  the  court  v^jS  not  in  error 

In  not  enjoining  defendants  from  disoh  urging  hlta,     Kennlcott  v, 

tPavltt.   37  111*   App,  435.     High  on  Injimotions,    (3  ed, )  v©lu*He  3, 

section  1112« 

As  already  noted,  Gold  and  Scharaian,  alone,  appeal  from  the 
daoree  dlsalsslsg  the  hill.      In  the  ooapislnt,  snd  ma  ?»  b'^.sis   for  their 
olalmed  rie^t  to  urge  the  ousting  of  the  trustee  and  the  trust 
managers  of  the  est-ites.  Gold  and  Schuraian  claim  thr<t  they  each  have 
n  beneflolal  interest   in  the  estates,  Inassueh  0s  they  »re  holders  of 
oertnlh  of  the  oartlfloates  of  such  interest. 

As  a  witness  in  the  trial  of  the  osuse,  on  oroes  exatnln^jtloa, 
Sold  wns  eaked,  "Sid  you  puroh^^ae  say  units  or  eertifiCr^tes  of  interest 
in  either  of  the  truate?"     Answer:     •'I  did  not",     the   follo^'ing 
questions  were  also  propounded  to  his:      "Did  you  purch-ae  any  during 
the  ye&T  1937f«     Answer:   "That   I  c^n't  reiasiaber,"       question:     "You 
can't  remember  whether  you  purchased  any  In  1926?«      Answer:   "Mo," 
Question:     "Xf  any  wers  purchased,  you  would  have  paid  for  them,   would 
you  not?"   Answer:   "I  Imsglne  so".      Further,  on  cross  exafflination,  he 
testified  to  the  effeot  th-^t  he  had  no  knowledge  of  any  of  these 
oertiflcp.tea  of  interest  in  these  properties  having  been  purchased  or 
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sold  toy  anybody.     We  find  nothing  In  the  T#oord  to  Indlonte  th  t 
either  Sold  oT  SohuTman  ever  were  the  owners  of  sny   interest  in  theee 
properties,  or  in  the  so  called  oertifiosjtes  of  interest. 

In  addition  to  the  laok  of  any  showing  of  intereet  in  sny 
of  these  properties  whloh  would  give  either  iJold  or  Schurm%n  the 
right  to  maintain  -n  action  imrolving  the  persons  in  charge  of  the 
properties,  ve  oall  attention  to  the  f^ot  that  both  the  Maeter  and 
the  Chsnoellor,   after  rs'viewing  all  the  testlaony,   found  thwt  there 
v?iB  an  entire  Isok  of  any  shoving  of  misms^nagement  or  malfeasance  on 
the  part  of  eny  of  these  officers. 

In  Pn 9 edaoh  ▼.  Ayif^  346  111.  491,  the  Supreae  Oourt  ssld: 

"The  luftster  in  ohnnoery  mm  the  witneasea  ^M  he^rd  them 
testify.     It  ?=ns  ftis  province  in  the   first  ins'nnoe  to  detertaine 
the   f<:cts.      Ahile  his  finding  of  fj'^ots  does  not  o^rry  the  g-^me 
weight  as  the  verdiot  of  s  Jury,  nor  of  s  ch^mcellor  where  the 
witnes^^es  have  testified  before  nim,   yet   the  master's  findings 
sre  entitled  to  due  weight  on  review  of  the  o-^use,      (Kmxmt  v. 
Mette.  339  111.    586.)     Hia  oonoluaione   's  to  the   fnots  have  been 
approved  by  the  oh-^ncellor.     In  ta  t  situation  »e  sre  not  justified 
In  disturbing  the  findings  unless  they  rre  menifestly  against 
the  wei^^t  of  the  evidence,     fiprth  3ide  8r^ah  and  i3oor  Op.  v,  Heeht. 
395  111,   51b;   Klekeap  v.   Kleteaao.   375  id.   98. » 

f«  are  of  the  opinion  th  't  the  oourt  w«8  not  in  error  in 

dlsmiaaing  the  bill   for  "nnt  of  equity.     The  deeree  of  the  Superlo* 

Oourt  of  >2oofc  County  is  afflraed, 

oftsmz  Anmmn, 

HIBEI*  AND  QgSIS  £.    8tlLtI7AN,   JJ.   GOMm$^'\  . 
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RIOHARB  WACNKR  JR.,  a  alnor  by 
aad  next  frlez^,  | 

V, 

GUT  MA3£itI  and  Wll.J-lAJi  K.   E^K^SQH, 
On  Ap9«al  of  %XU.|AM  If.    ERIC;S$4i« 
App«llAnt. 

MS.    PRKSIQISa  J8STI0S  HALi.  QU^lTimQ  THl  Oi»ISIO»  OF  IKS  aoURT, 

Oef^B^&tft  appeal  froa  a  ^udgawsnt  fox  tb«  sum  of  13,000,00 
entered  against  the®  on  the  verdlot  of  a  jury  on  July  9th,  1337. 
The  action  is  based  upon  the  oharge  tb^t  Eiohard  ?<s{m€r  Jr.  wae 
Injured  throu^  the  negiigcnoe  ©f  defendant  Msoelli  in  the  oper?«tion 
•f  an  automobile,  while  employed  by  defendant  SrielLSon. 

The  evidence  of  pl»iatiff,  Richssyd  Wagner,  Jr.,  who  sues 
by  bis  father  Hiehard  Aagner,   3r.,  as  hia  guardian.   Is  to  the  effect 
thst  on  August  37,  1935,  be  wsim  of  the  age  of  ten  ye  rs,  9,nd  wse 
playia^  ball  iritb  sgbm  other  boys  In  Ollfton  Street  in  the  Oity  of 
Ohle^go;  that  while  these  boys  were  playing,  the  defendant  s««eelll 
drove  the  automobile  in  this  street  fro«  the  north  to  the  south  on 
the  west  side  of  the  street;   that  iflH«edi5».tely  before  the  aooldent, 
plaintiff  r«n  froa  a  point  about  two  feet  from  the  west  curb  toward 
the  center  of  the  street  in  order  to  oateh  a  batted  b&ll,  and  that 
as  he  did  so,  he  eelXlded  with  the  ^mtoaiobile  driven  by  the 
defendant,  and  as  a  result  thereof,  suff  red  severe  injturies.     Plain- 
tiff WR3  taken  to  a  hospital,   where  he  wa.9  tre<«ted  for  his  injuries, 
and  the  testimony  of  the  attending  sAyalRisn  is  to  the  effect  th=»t 
after  the  boy  5?na  bs^Uj^t  to  the  hospital,  he  exaiained  hia  «nd  found 
a  eoBpeuiui  disloeation  of  his  rl^t  ankle,  that  the  skin  abound  the 
airitle  Joint  and  ail  the  tissues  were  torn  down  to  the  bone,  irtiioh 


awe  <•  9 


^ 

^ 

C?   O   ^      i>  i.  i  ©  ..E-       *     V»  ^    ( 


•o  t'it  M{#  Hi  t»«v^  fl»ftlX9  «i  at^O  t'>ft;fo  «sBe«  tf*/v  llMKi  ^ii^mlq 

■  'tbn9!ttr'  9rf*  l*>  \R0iAttt9i  •At  tux* 
fc««oi    ...      fi'i.T  rsMl.-sxs  aii    ,X*Ji:,Cttii   »At  0$   tltsg^jmut  «««*   t»*  •**   T»n  c 


t 

was  •xpoa«da   th^t   the  tendons  v&re  tora  at  tht  joint,  th'^t  plaintiff 
had  n  bruise  os  his  left  ara«   tli-^t  he  w«><8   bleeding,  and  that  there 
was  considerable  dirt  in  tbe  wound  and  oonsiderable  swelling.     The 
witnesia  furthsr  stated  that  he  cleaned  the  wound,  out  off  the  dirty 
torn  tissues,  set  the  disloo'^tion,  raised  np  the  torn  museles  And 
ligaaents,  and  closed  the  inquired  plaee  with  >%  drninage  tubs,  &ad 
pat  the  leg  in  a  splint;   th?t  in  tre-^tin^  the  wound*  he  took  a 
deten  or  two  stitehes,  the  exaot  nuaiber  of  whioh  he  did  not  ole»rly 
reoolleot.     Also,   that  after  that,  he  sftw  the  patient  on  %n  average 
of  three  tisMS  &  day  for  two  weeks  or  so,  and  thereafter,  twloe  a 
day  \intil  he  was  taken  heme;   th»t  about   four  days  after  the  treat- 
stent  abowe  mentioned,  he  found  a  assrlced  infeotiori,  together  with 
oonslder^tble  swelling  fro«  the  hip  to  the  ankle;    th'^'t  thereafter 
he  had  the  patient  tnken  to  the  operating  roos  stnd  put  three  drains 
in  his  leg,  ibieh  vm^  espeeially  painful;   th^t  theae  drains  rei&^ined 
for  four  or  five  aays,  after  whieh  the  witness  removed  them;   that 
during  the  tijse  of  the  treataent,  the  patient  had  a  high  temperature 
and  RttOh  pain,  th^^t  he  h^d  to  be  given  drugs  in  order  to  ^■n»e  the 
pain,  and  that  the  bandages  reasiined  on  the  injured  portion  of  his 
bo<i^   for  about  two  weeks.     He  ^Iso  stated  th^t  the  patient  was 
confined  to  his  bed  for  two  and  a  half  weeks  a.t  the  hosoit^,  aaA 
after  that  for  &  tiae  &t  heae,  after  ^ieh  the  patient  propelled 
hiaself  3.bout  «?ith  m.  wheel  ohair;   th^t  he  treated  hia  for  n  tiae 
efter  he  w«e  taken  hoae  b?  putting  on  hot  dressings,  and  that  this 
last  treataent  eontinued  for  about  ten  days  to  two  weeks,  whioh 
trentaent  oonsieting  in  dressing  the  wound.     He  stated  th^t  subsecuenti;} 
the  patient  %as  up  and  «;round  on  crutohes  for  a  oouple  of  months, 
and  th»t  he  onmB  to  the  office  of  the  witness  thereafter  for  treatment 
three  or  four  tiaea  a  week.     The  witness  stated  th^^t,   contrs^ry  to  the 
opinion  formed  )af  hia  at  his  first  diagnosis,   the  oat  lent  subaecuently 
aade  a  perfeet  recovery. 
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A  irltneas  min«d  Hobert  MlJLIer,   testified  th^t  he  m«  en*  of 
the  boys  playing  irith  plaintiff  just  prior  to  the  ^oeideat  in 
cuestion,  and  his  desorlption  of  the  i^ooident  t?ind  the  manner  in 
whioh  it  taapoe&ed,   is  very  similar  to  that  of  the  plaintiff.     In 
sddition*  he  stated  %k»t  in  Itls  opiiilon,  at  th@  time  of  the  aooident, 
the  suto«»l9ile  was  going  south  about  30  slles  an  hour,  and  that 
After  the  ear  had  struelc  the   oli^iintiff  and  run  over  his  foot,  it 
stepped  a  distanee  of  13  or  16  f@et  a,way  from  his.     a   aotion  »ns 
■Ade  by  plaintiff's  attorney  to  stril:e  the  testiiosony  of  the  witness 
with  referenoe  to  his  opinion  aa  to  the  speed  of  the  -iutoiitobile  just 
before  the  «tocident,  on  the  ground  th^t  no  proper  found-^tion  had  been 
laid  for  suoh  an  opinion,     fhe  eourt  reserved  its  ruling,  and  froa 
the  record,  it  appears  thsat  the  aotion  u?s  never  passed  upon. 

Another  sritness  wsa  produced  by  plaintiff,  who  testified  to 
substantifilly  the  sane  set  of  f^^ets  ^s  th^^t  giiren  by  the  last  witness, 
except  that  this  bey  stated  that  ia  his  opinion,  the  speed  of  the 
autoaobile  just  prior  to  the  aeeident  -ms  from  15  to  30  miles  an  hour* 

The  defealaat  Mro«111,  as  nlaintiff»B  witness,   testified 
that  at  the  tiae  «sd  Just   prior  to  the  a^oeident,  he  was  laoceeding 
south  on  the  street   in  question  at  a  speed  of  about  IS  allies  tun  hour; 
that  one  of  the  boys  b^^tted  a  b?»,ll  out  into  the  street,   ?»nd  that  at 
that  BK>ment  he  notioed  something  buMp  into  the  re>r  end  of  his  c^r, 
that  he  then  noticed  one  of  the  boys  lying  in  the  street,  and  that  he, 
together  with  soise  of  the  other  boys,   picked  the  boy  up  and  took 
him  to  the  Illinois  Hasonlo  Hospital,     ile  also  stated  that  he  noticed 
thftt  «s  one  of  the  other  boys  hit  the  ball,   plaintiff  "fletr*    rl^t 
out   froa  the  right  side  of  the  str««t  ^jfter  it,   and  oame  in  oontsct 
with  the  r^ar  end  of  his  osdt.     On  eross-eTcsalnption,   this  witness 
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•tsttd  Xhnt  h«  did  not  knov  thmt  he  had  hit  the  bof  until  ^fter 

the  aooident;  tbnt  hla  e?!T  had  tout  wheel  brakes*  whieh  were  la 

good  oondition;   th«t  he  put  the  hrakee  on  hard;   that  after  the 

aooident,  the  office re  tested  hie  brakee  and  foumd  them  in  good 

working  condition;   th>t  the  o»r  did  not  skid  oa  the  pavement,  althou^ 

he  looked  for  skid  marke;  that  tmtting  on  the  hr^kes  aside  a  little 

Boiae,  i^ioh  w&a  oauaed  hy  his  effort  to  etop  the  oar  so  suddenly. 

It  appears  that  the  def«md!%nt  Williaa  s.  Eriokson,  at 

the  tiae  of  the  aeoident,  ■mn.s  m  meab^r  of  the  Board  of  Oouaty 

OodUBieelonere  of  Oook  County,  thst  n%  thnt  tiaie,  he  ir%a  in  the 

iBOJidry  buainese  «*iioh  woa  eonduoted  under  the  nsae  of  the  Blue 

Ribbon  Laundry,  and  that  the  driver  of  the  oar,  defendant  U^celll, 

was  the  owner  of  the  oar  in  <q!uestion  and  ^aa  employed  by  the 

defendant  Eriokeon,  oeoasioaaily,  to  oolleot  and  deliver  laundry,  thst 

Maeelli  also  helped  inside  the  laundry  plant,  and  th^st  for  hia 

eervioea  he  was  paid  by  kriekson*     He  also  atsted  that  ®t  the  time 

0f  the  accident  in  ouestion,  he  was  on  an  errand  for  triokaon,  j*nd 

that  the  aooident  happened  between  11  and  13  o*olock  in  the  aorning. 

Shortly  after  the  accident  Irlokaon  wss  notified  by  plsintiff*s 

father  of  the  happening,  and  he  vieited  the  plaintiff  At  the  Xllinols 

Mi>aonie  Hospitsl,  where  plaintiff  wms  being  treated.     Iricksen, 

sent  the  following  ooaaainioation  to  the  hospital: 

"Board  of  Ooamissloners, 
Oook  aounty,  Illinois 

Illinois  Masonio  Bospit&L, 
836  Wellington  Avenue, 
Ohloago,  111* 

Gentletsen: 

I  «m  returning  herewith  at^tementa  Md  bill  sent  to  a« 
fox  itoster  diehard  vsgner.  These  bills  are  being  gent  to  rw  in 
error,  as  X  a«  in  no  way  involved  in  this  aatter. 


-•^9  Bid  i-i<.i   i#n*i}icte«  M(# 

>;<r-,i*j<-^    t  >n^  ii..;  fexJtts   ?ei-'   >'**?■   >:-o  »dt  tfd*   {noitti:^{loo  <^iM%«« 

Xfilt^  t^£t»fci«>9«    «I!U   to    Mill    f4tf 

^#  :ij4t*^   t\iaiteQ  MooO  to  rxsaoisaiMD^O 
:)0  8t^  doitfw   selMiiButf  t^ftAfld 

^:  .•  jf>.„>:-.  t"   i     '-■-■    »-..  i.-..  i.  ■....  Kd^  *^-dJ  l>as  «Yttotf»4  nodtftA 

ff»'til#ai*i<s   \i^  c^JtUrfofi  *-<:v  a»»iLU-i.   ;a*i.l»n»'   m*  Tdlla  xXt«od£ 
cloailXI  a^*^  tM  "iiitnltila  arf*  |&»*lBiv  Bd  ba»  ^jialnscrgAd  ftd*  !•  t»d*«l 
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ai  M  I  •«  •ict-x* 
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1  took  personal  interest  in  the  ««tMr  %»  ««e  th^t  th« 
•Ituntlon  ^'fs  tHfcen  o  .re  of  InrBtauob  «a  Mt«   M'oelll  votlca  for  ••• 
However^  the  aooident  sv^s  cjused  with  his  own  perBonsl  o?ir  and 
not  with  anjr  eqiilpment  owned  by  aoB. 

Neither  l^r.   Mncelli  nor  I  m&de  any  axraittgesente  with  the 
hospital,  to  take  QfiT^  of  this  e?>9e,  or  did  we  ssy  th^t  we  would 
asmiate  any  responaibility  or  pity  any  bills. 

Tours  very  truly, 

WiiIi*uB  U,   Friokson, 

Gook  County  Ooamissioner*" 

The  usual  sotione  is-ere  mde  for  %  directed  verdict,  whioh 
were  denied,  and  the  cause  ir*s  suladitted  to  the  jury. 

the  principal  ground  urged  by  the  defendant  fear  a  rerersaX 
is  that  the  rctoarks  of  plaintiff's  attorney  to  the  ^ury  were  pre- 
judicial, and  for  that  reason,  the  judgaent  ehoxjld  be  reversed.     In 
his  address  in  speiiklng  of  defendant  Eriokson,  counsel   for  plaintiff 
Bade  the  folloeing  st' teoents; 

"Mr.  Hanna:     ISov  wh@t  did  this  ax,  frickeon,  this  County 
Ooaois^loner,  this  ootsaon  politician,   do?     Just  like  ai^ 
politician,  hsving  aaie  his  promise,  his  promise  to  pay  the 
hoapit'-il  bill  of  this  boy,  he  broke  It  -  just  s  cheap,  dirty 
political  trick,     3s.n  there  be  any  doubt  of  that,  of  the  value 
of  the  vrord  of  this  County  OosiUffiiseioaer,   this  politician,  operating 
a  laundry  for  the  sole  rmrpose  of  getting  the  Wsineas  of  the 
eity*s  echools  throw^h  politicsT 

"Ux,  «eadj     Your  Roaor,   this  Is  highly  improper.      ve  do 
not  desire  to  interrupt,  but  - 

"Mr.  Hanna;  A  tax-eating  politician  that  makes  this  poor 
young  lad,  himself  a  pupil  at  those  schools  tn^t  a^^ke  this  eaan 
rich,  bring  him  to  Uourt.     So  I  took  m  pereonal  interest  in 
the  matter.   •  *   •     l  ean  visualize  thp.t   picture  of  the  p^Teat  big 
hearted  Itr.    fcriokson  crying.     I  c^,n  juat   picture  Mr.   H^riokson 
crying  his  he^rt  out,  grest  big  hypocritionl  te^^xs,   T>olitioal 
te^^rs,  bec»uae  sotae  one  of  hia  employe^a  got   into  tTouble,   oen't 
yout     I  can  viaualije  th-  t  xxotxixdtxRxitknalixKxklxsck  r?ad  I  nssn 
visualize  his  the  next  minute  turning  nround  when  he  gees  he  ie 
going  to  be  a  possible  defendant  because  hie  ^.utoaiobile  etruek 
and  injured  n  boy.     Ihe  old  politician  is  working  7?{imin,  he  is 
getting  in  the  old  double-croas,   th^-t   is  rhat  they  osll  it  in 
politics,   -md  th-^t  is  whst  he  is  trying  to  do  with  Mr.  M^oelli 
in  this  o--.ge,   s^nd  «e  sre  not  poing  to  let  hi»  do  it,  and  X 
don't  think  you  sre  either. 

"Mr.  Andreen:   X  ohjeot^  your  Ucnor,  to  this  argument. 

*;s«r.  Hfmnsj  He  knows  the  truth  hurts, 

"The  Oourt:  rrooeed  -  follow  the  evidence  -  the  jury 
knows  the  evidence. 
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"Mr.  Hsmia:      well,   you  men  know  polltiiians  too  well  to 
be   fooled*     MoveTer,   the  aocident  yr<s  esuaed,  he  vrT^s  in  no  r^y 
to  blaMty  he  says.   ♦   *  •   what  a^oee   it   take  to  ,,et   school  bualneeet 
Why,  you  aen  know  the  ;inswer  >  polltloa  -  just  eoae  suoh  oosltion 
fts  he  bolda  th^t   fete  the  school  busineea,  »nd  th'>t  la  the  remaon 
why  he   la  In  th©   laundry  isuainesB,   *  *   *   How  there  ia  one  thing 
in  thla  e'«ae  th;>t  ia  not  denied,   it   stsnds  unequivocally  alone. 
Hx*  ifriokaon  has  e  very  convenient  raeaory,     veil,   politic^il 
eduOc)tion  helps  th^t;  you   fcnow  that  ia,   it  is  all   aroaiaes  before 
election,   and  just  try  to  itet  one  promise  kept  ?>ft©rw*)!*da.     He 
forgot  about  the  promise," 

The  evidenoe  in  this  ot?se  w?b  of  auoh  a  oharaoter  that  it 
ahould  h«TO  been  Cftrefuily  and   judicially  sutaaitted  to   the  jury  -  if 
aubaitted  at  all*     The  argument  of  oounsel,  above  quoted,  was  not 
supported  by  any  evidenoe,  ^?fa  inexcusable,  and  highly  improper, 
and  was  made  for  ths  apparent  purpose  of  iBflaj«4ag  the  ninda  of  the 
Jury  against  the  defendant  Sriokson.     1%  hsA  nothing  to  do  with  any 
iasue  before  the  eourt*     The  record  ieeiieates  that  while  counsel 
for  the  defendant  atteaipted  to  object,  and  did  object,  in  order  to 
proteet  his  reoord  in  this  regard,  the  court  paid  no  attention  to 
his  objections* 

The   judgment  of  the  Oirouit  Oourt  ©f  Oook  County  is 
reversed  nnd  the  cause  ia  remanded  for  a  new  trial* 

itST£RS£0  k»Q  mMAStitQ  FOR  A  SIW  TRiAl.* 

H£BEL  AMO  OSHIS  £.    mihlVtm^   aj«   Q01K3URI 
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m.  pRESiDisG  jmiio%  mth  ottivrnm  tas  opisioa  of  the  court. 

By  this  appeal  defendants  seek  the  reverssl  of  a  judgment 

ftgftlast  the*  for  the  sum  of  |4,S00»00,  entered  in  the  Munlolpnl 

Court  of  ChlOAgd  on  the  verdiot  of  f>-  Jury,     the  action  la  based  upon 

the  following  doou^ent: 

•OiyiOES  Cf  S.    Vi,    So,    3010 

MAX  S.   mmR  original 

MOUSY  TO  lOAB  OM.«ago,   Illinois  July  36,  1934, 

l^mlgB  SxslHMlgt  ?.nd  Qurrenoy 
Steajwhlp  Tlelcets  vie  all  Best  Ocean  ilnea 
Railroad  and  OceA.n  pasaen^ers  Transfer  Servlee 
B*€g«^g«»  Tourists  snd  frgvelers  Insurance. 

ilMRTY  -  VIOTOJXTf  BOMUS  mvmt 
Ctold  Mortgages  i  i^nd  Inreetments 
ZnsurB&oe 

Lejptl  Papers  Drai»n  Atastrneta  £xB.5glned 

3133  itorth  ^^estem  i'lveaaae 
Ohieeg0«  Illinois 
Fhones:  Humboldt  4578  nnd  7100 

14300.00 
Received  froa  Ignatz  4  K-sryanaa  Wsulcowskl,  3404  Morth 
K&rleT  Ave,,  Ohlen^jo,  the  sum  of  rorty-t«?o  hundred 
($4d00«00}   Doilers  to  be  invested  by  us  to  bear  you 
iatereet  st  6-i/3/i.  per  annua  payable  seal-annually  and 
the  principsl   mm  to  be  oaid  on  December  19th,   1925, 

Adjusted  by------«-.  Approved -  - 

OJJFlOiS  or  MAX   3,     mHi'i 
per  Max  S,    veber, 

Dept.  Heed 

Not  Negotiable 
Hot  subject  to  Oheok.  or  Ore  ft  » 


cm  the  back  of  this  doeusent  there  appears  the  following: 
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fJSt*}:^''   /■<;^>,   ¥ 


^al 


tX'XT    i>ilft    %StiS^   ibi^miiti    i 


bp 


:BAi 


) 

-       ,    jAt 


■^^-    -iJir,«»6t    ton 


**I  hereby  assign  the  InteTeat  In  this  note  to  my  aoB 
AntoBle  i^^ftukowakl 

(algned  in  long  hand)   Igaatz  iDfmikovaki 
*or  value  rf^celved  I  hereby  assign  all  of  ay  right, 
titlo  and  interest  in  ^nd  to  the  ^^ithin  claim  to 
^'Ilzal>eth  Foznaniak 

Antonie    iimlcowekl 

I  gnat  2  wnukovskl   (signed  in  long  hand)** 

The  reoord  indicates  that  the  title  to  this  instrument   is 
in  plaintiff,   nnd  no  eueation  ia  rslssd  as  t©  plaintiff's  title 
thereto.     Defendants  insist,   however,  th-t  the  evidence  f>«il8  to 
sustain  plaintiff's  eontention  that  the  defeMants  sre,  or  that 
either  of  them  is,  liable  thereon.     The  olalm  of  the  plaintiff  Is 
that  etanisls^w  «et>er  and  iiiix  3.   miaet  are  ll»hle  s.@  partners. 

kt  a  witness  for  the  plaintiff.  Max  S.   leher  testified  thst 
OR  July  3&,  1924,  he  received  froa  Xgnatz  and  Maryanna  tnukovskl 
the  sxuM  of  t4,^0,00,  asentiened  in  the  doeument  referred  to,   th-^t 
he  did  not  st  any  tlae  return  to  either  of  thea  any  portion  of  the 
1^4,300,00  mentioned,  and  th^^t  he  had  not   psid  any  interest  on  the 
soney  slnoe  Its  reoeipt  by  him. 

Staalslaw  Weber,  the  fi^ther  of  Max  8.   Weber,  testified  thst 
he  Is  the  owner  of  the  building  loo^ted  %t  3132  North    'estern  'venue 
la  the  city  of  Qhloago;  th^t  he  had  never  been  in  the  tBortg%ge, 
Inveetaient,   insurRaee  or  real  estate  business,   and  that  he  never  was 
in  business  with  his  son.  Max  3.  teber;   iknt  he  hs^i  known  Ignats 
WBukowskl  for  35  yesrs,  and  that  he  had  hed  some  business  dealinf^s 
with  hia  in  oonneotion  with  a  grocery  store  which  he  conducted  and 
where  l^ittkewflkl  w»s  one  of  his  customers,  but  that  he  never  had  any 
dealings  ^Ith  hia  in  connection  with  Investing  money;    thvt  tit  had  no 
oonversstion  with   Wnukowskl  on  July  36,   1934.     (^  oross-exanlnatloa, 
he  stilted  that  in  July,  19H4,  his  son  vf^a  conducting  a  business  st 
3133  North  astern  Avenue;   that  oa  his  son's  Dl?,ce  of  business, 
there  was  a  slga  which  reftd:«l«be7  and  t«eber«.     This  witness  Kit* 


of  mi    i  ■    i:lr"fi.  -:stf 

■  il'Si 
"(liflni*  -ifH-I   ■  ■     .-■j.a-^ir)   i^^:^ _.     :.:_.c^-i 

mluio  Siti      ,aoo%^AS  *Ji(iiii    «@i  tsi9ilS  to  X9m» 

^i/aavr    0<rs#«M    dttoh  S8XS'  »«  XMilTKe*!  jiiliblltrcf  ^tit  )«  iftowo  9il 

»&r.    itrott  •tii  fli  «PMwr  T«*«w  fe»rf  »tf  *<?!**   ;«8«*iitfC  to  vxy  ^k*  ai 

sij*,-,    r  ;».,  ,ft  »jj  faiW   ii»rf*?'   •§  »««  «««•  tirf  ti^i*  •8»niBVtf  «1 

»;sni.  9W0S  fiwf  hMA  M  »-«*f*  feois  ,rr«r«x  («  tot  i3(t«»]C«gg« 

ftiM  fe»*ot  oft  xy*^o^yi  ff  *'*''  nol#o»nnoo  ni  «ld  rf#i« 

^o^  »«<{  ««▼•«  dxi  fRtff  t«tf  «»««ir.o#tiuo  •14  to  MO  •£«  itMawolfiftfi'  tTStfv 

Oil  bPrf  dii  i^^ri*  ;if«»Ko«  :i^lt99-7Ut   «f*tw  doi^osaaco  al  misi  ttStw  csalLsftt 

*  -  .^»i»Hi»jiO  *  ^lit>tibnoo  t    -  aos  ».2d   »*1i«X  «t^tiV  ni  *»«!*  ^»t.T;r«  «f 
oeiff  ^&«n*lw  .lirr      ."nw**   iM»  f<i9$*".bm*t  deidw  Asia  •  •«*  «•*» 


I 

stated  th»t  h«  hAd  don*  work  In  this  office,  but  only  &•  a  Janitor 

in  the  oar©  of  the  laulldlng,  and  that  he  hid  never  se«n  either  of 

the  Wttvikoimkle  at  any  tlae  between  the  yenre  of  1910  and  19^%, 

Zb  his  own  behalf*  Max  S.   weber  testified  to  the  effeet 

that  be  w«s  in  the  business  of  aelling  r«s.X  est?>te  and  insurnnoe; 

that  at  the  tits»  the  dooument  refcTTOd  to  ??n»  executed,  he  wsa  in 

such  business,  with  his  office  looated  at  3132  HoYth   Western  Avenue, 

and  th^^t  he  had  one  sign  with  hie  own  n^aw  in  front  of  the  building; 

that  he  had  known  the  Waukowskis   for  15  or  18  years  nrior  to  July, 

1934;   that  about  two  weeks  prior  to  July  33,  1934,  these  people 

eame  to  his  offioe  at  21Z2  Sorth  v^eatem  Avemis  and  requested  the 

witness  to  eolleot  a  certificste  of  deposit  for  #4,300,  iphioh  he  did, 

and  received  the  fsoney;   that  the  money  was  paid  hia  through  the 

llrst  national  Bank  of  Ohioago,  that   isiiMdii?.tely  upon  its  receipt, 

he  notifiiA  the  #nukowskis,  and  th&t  they  omse  to  his  office  oa 

July  36,  19B4,  snd  th^t  they  then  received  the  aaoiml  of  §4,200,00 

in  cash  fro*  the  witness  snd  left  his  offioe;  that  shortly  thero«»fter 

they  returned  to  his  offioe  and  Ignat^  Wnukowski  told  tbe  witness 

that  they  had  no  need  for  the  aoney  for  at  le?»st  two  years,   ?ind  thst 

they  recreated  hia  to  invest  it  for  thea;   thatlb«  there  and  then 

asjis  several  suggestions  «s  to  how  the  Koney  should  be   invested,   ^jnd 

that  thereafter  he   invested  the  aoney  in  property  located  at  ??417-ld 

west  FttllertoB  i^  venue  in  the  eity  of  Ohieago*.    He  adoitted  that  at 

that  tlae,  the  business  wi>?s  conducted  under  the  name  and  style  of 

he   insisted 
■ffsber  and  ^iieber*,  but  that/bis  father  was  never  connected  with  it. 

This  witness  further  testified  that  about  six  months  after  July  36, 

1934,   Wimkowskl  demanded  interest  on  the   t4,300.oa  froa  the  witness; 

th!9t   ^nukowskl  w-^s  then  inforaed  by  the  witness  thst  the  flf>ts  in 

the  building  at  2417-19    vest   Fullerton  Avenue  were  v^csnt,  ai«l  th-'t 

there  was  no  aoney  froa  which  ho  oould  pay  the  interest;   thftt 


t 

•t0iia^l  r-  t!f  xif^f*  ^u^  t^oi'^to  BZxii  al  irof*  «no£>  imd  *d  i^tAf  h»f»tm 
•  nsex  btif  (^X  lo  mxtf^x  fmt  a99nii9<i  iml.  sLitmoAutlX  •dt 

iQv.  fittt  iti  ■.««  M  tjUU 

&1  p  -     :».:^   4  .    iair  9ati  ndt  im  tmdi 

•  yjvlfjn;..-'  ^.1^  '^c   *::•■-;"    jii    »tir4Eiii  c*D  aid  df tv  itsZ«  •«<)  Jt.«d  9li  fsdt  hUf 

?iYfo9f    '»3i>riJ  4*S«X  ,&K  \iM^  pf  toltti   ai99«  onr#  tuaf*  f*iti   ;^S6i 
»jiif  £"«#««tm«Mc  bts^  MMievA   «t»#8»«:  rftveill  SSIS  tn  soilto  Biff  •#  Mw« 

■.  i    .:■,:  r,Tff#  tfi^  feiwe    SJ^  ■Y»«''^»  ^'^*   ^^^J*    JX*»3«  '^^  b«Tl»ow  Aft* 

B     -  -  "       e*f{  o#  •»*;©  "^sffif  *«tf*  ban  ^utttr^OiUsr^  •ili  fitlllioa  tif 
0^.<^      ,         ,    iltiixfoK^  Cfft  itsriaest  aMI#  t^^^^  ^"^^  ^'^i^  «^r6I  ,3S  yiid* 

•8*n#I  ■     M«^«Jf»ifl*5    ^(#»«aX    *«^6    soil; It O    8i(f    d^   fcMtmt»T    ^•'J* 

tt^^fj   ; *!•$■•    "tox!^  atftfidi    ;i«9rf*   To^    *1   #ii»»ci  ot  mid  ^-stfc^wp&t   x»d# 
<iiota  ^di  vcA  9t  0«  BaoJt^»«^9U«  itxw^m  •bem 

a-r.  -*  .Lit   ?>^sl;^iR^«  «H    *«5>ff©lriC  lo  t*X»  •<**  «Jt  •tm*7h  ff»#««li*A  #«*»f 

^B  »xvt    ■•*     '  .fiR  •{!*  ''■^'  ■     '    •"■  '  "••«i«a«r  •#(#  «MLk#  #iirf* 

,*      ■•■fls*  .   jo  tfi'j'v  ^         iad  ^*'S%d*¥  batf  reditu* 

^ijil,  xifiTin  Kdt^'-  ' ^dS  fc9m*«»t  x^dtXiA  8»«a^iw  tttdJ 

(ftOfUfflw  •Iff  mtn^  t  0«  »»»ir»#iil  fc#te«»»*  llBweyotr*  ,^5?el 

t-'rit   ten    ,tW^f>»»1r   »Vt«T    •MOO'V    K«5tT«lXl/l    »«»W  W-W>fi   »6   sc^kCiiirf   •« 

**(»  j#8!*«ro*fii  Wilt  T«'<i  Wl^o•  •<?  <l»i«hr  wrrt  ^wtw*  «b  •«»  •rtrft 


wnukoirskl  thea  stated  to  tha  witness  that  tbe  property  w«*8  not  ?i 
good  iBTOstaont;  th^t  th«  vitnes?  told  wnukoivokl  that  It  wne  tha 
best  InTeataent  thnt  oould  hnve  been  made  for  hlia,  ^nd   that  wnukowakl 
thereupon  replied,  in  substance,  th^t  in  anite  of  the  faot  that  the 
inyestaent  was  worthless,  thnt  he  believed  tfar~t  W^jmr  had  done  the 
best  he  oould  in  investing  the  money. 

the  reoord  shevs  th'it  neithf  r  Weber  nor  ^nulrovslEi  ever 
had  title  to  the  property  in  question;  th»t  ajot  uncle  of  U^t   '^eber 
had  a  eontraot  for  its  purchase,  and  exoept  the  word  of  m.K   ;«eber, 
there  is  nothing  in  the  record  to  show  that  ai^  of  the  money  delivered 
to  hi«  was  ever  invested  in  %ny  property  or  in  this  oontr^ot,  Frank 
3.  Piechooki,  unole  of  M^x  vveber,  n.n<Si   the  person  to  whoa  ^eber 
testified  he  paid  the  money,  was  not  produeed  ae  h.   witness,  and  his 
absenoe  wss  not  explnined. 

\»e  are  satisfied  th^t  the  jury  '■•■^b   justified  in  eonoludtng 
that  the  $4,300,00  delivered  by  I gnat z  and  Mary anna  Wnukowakl,  snd 
f»r  shioh  they  received  the  doeiment  sued  on,  was  approptlated  and 
w^e  not  invested  aa  Max  Heber  represented.  The  only  question  whioh 
is  to  be  eonsidered,  is  whether  or  not  a  pertnerahif  existed  between 
Max  veber  and  his  father  ft  the  tliae  in  question.  It  is  in  evidenoa 
that  f^bout  the  time  of  the  tranaaetion  in  question,  other  persona  had 
real  estate  and  investiaent  busineas  with  the  two  Webers  at  the  plaoe 
of  busineas  where  Max  weber  ^aid  he  operated.  Max  s^eber  testified 
th;»t  there  were  no  other  ebers  extant  having  any  relntionship  with 
either  of  the  two  defendants,  or  with  the  business.   It  is  also 


f?    *c,  ••<■:■■  .-s-sc   »;■  ,:  sir.\i  i  ■^'-   nri*  (^:*   f:  art  r  .t  «  a»M{  J   |jt9fi4l<M0r 

iis«c^  .'00  Sridt  tasmtmttrttl  tw<S 

^'i*»»V«i   «WV«   MN    Mill   ot 
-    ^-,.    :,.,.„    * .,. ,-..     ,,.t   bwvi-     -,     t'*i*   «loi.^  «©1 

t^ilfeffw  ai;  «69it»i}l8it0«  vd  e#  si 

ii»t3^  ta^mSiv'U'va t  tarn  •*j«ary'j  if^st 
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ahown  that  either,  or  both,  of  the  defendants  Issued  printed 
s»dTertiseaients  of  the  husiness  oonduoted  at  3X33  Morth  Western 
Avenue,  be-sring  the  name  "ieher  snd  weber"  thereon.  We  are  not 
prepared  to  hold  that  the  jury  wrs  not  juatifled  in  retumii^  the 
▼erdiot  on  which  the  judgment  wss  entered. 

The  judgment  of  the  Munioipel  Oourt  of  Chioago  is, 
therefore,  Afflraed* 

H£BEL,  J.  AID  mui3   £.  SULUVAN,  J,  OO^COH. 


9^!^   -saifi- 


,^i  9$»9tiiC  1o  fitrft 
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«A«OOBRITE  LAJfBJCRT*  /   ,^. 

/ 

WILLIAM  u.  annual  J«t  ai.. 

On  Appeal  of  niiim  R.   SPUffl^aS,      ) 


Appellant.  ]       29  7    I. A.    634 


m.n,    rnoolDINa   JUSTICE   KALL    DSLIVh    S!.U  THE   C;  ISIOS  OF  tHE   OaiRf. 

This  l8  an  appeal,  by  def^Bd^nt*   William  H.   Splkiz^a, 
fTora  a  decree  of  aal*  entered  in  '^   foreclosure  prooeedlng  in  the 
Superior  Oourt  of  Oook  Oounty  on  iiovesiber  XQ,  1937,   by  which,   as 
the  notice  of  appeal  reeites,   defendant  prays  th^t  "said  decree 
be  -Taoated  and  aald  cause  be  remanded  for  the  entry  of  an  aporo- 
prlate  decree."     The  errors  relied  upon  for  reverssii  are  as  follows; 

••l*     The  eridenoc  concerning  the  Gh-rgea  for  foreclosure 
minutes,   for  stenographio  charges  and  for  photostatic  copies 
was  inadecfuate,   and  the  Court  erred  in  allowing  ss^id  chaxges 
to  plaintiff, 

»3.     The  Master* s  certifies te  of  serrieea  renlered  by  hia 
was  inadequate,   and  the  Oourt  erred  in  allowing  the  iw^ster's 
fees  herein,   in  the  absence  of  a  proper  and  sufficient  stateaeat 
of  such  a^^rvioes." 

In  reply  to  defendant's  contention,   plaintiff  insists  that 

no  objection  to  the  Master's   fees  appears  in  the  reoord,  and  that 

therefore  the  question  of  improper  spceifioation  of  fees  cannot 

be  considered  here.     In  support  of  her  position,   she  oites  the 

ease  of  Sulette  ▼,    ^ilske.   S32  111,   App,   188,  where  this  oourt 

suid: 

'*It   is  contended  tb^^t  the  master's   fees  rere  not 
properly  itemized,     l^o  objections  or  exceptions  ^ere  asnde  on 
that   subject.     The  contention  is  therefore  untenable," 

There   is  no  showily;    in  the  reoord  that  any  object  ions 

or  exoeptions   were  made  to  the  Master's  report  with  respect  to 
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the  fflattert  8«t  forth  by  defendant  »•  his  grounds  for  reversal, 
exoei^t  as  shown  by  the  order  entered  by  the  court  on  Novaaiber  16, 
1937,   as  followa: 

"On  Motion  of  Solioltor  for  rtiiiiam  H,   Spiklngs, 
defendant.   It   ia  ordered  th-^t  the  obj^^otions  to  the  ^^ster's 
teport  herein  filed  by  aid  defendant,    be  nnd   they  ^re  hereby 
ordered  to  atnnd  before  this  court  'is  exceptions  to  s»ld 
Master's    Report  on  behalf  of  3 ''id  defends»nt. 

And  this  cause  oo&ing  on  now  to  be  heard  uoon  said 
exeeptlona  »nd  upon  the  objections  of  said  defendant  to  the 
Master's   feea  as  requested  by  the  toatcr  herein. 

It  is  ordered  that  r5?«ld  CKoeptlona  and  objections, 
and  eaoh  of  thea^  be  and  «re  hereby  overruled. ** 

Ifiiat  these  objeotlons  and  exoeotlons  were,   does  not  appear* 

The  decree  of  the  Superior  Court  of  Cook  County  appealed 

from,   is  !)f firmed* 

Decree  Affirmed* 

Smln,    AMD  0SSI3   I,    SULUVAS,   JJ«   OOMCUB, 
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PEOPU  or  fHK  STATE  OF  lUlHOXS,       /  krpiAjF^U 

I      /]  1    ,/      /  toNIGIPAL  COURT 

£MIL  J.    (JHARBOKHKAU,         /  I  \       /  ^      OF  OHIOAOO, 

.pp4...      P29  7  I.A.  634^^ 

MR.    I^ESZDZira  JUSTICE  HALL   D£LIV£R£I>  THii:  OPISIOS  OF  THK  QOOHT. 

On  November  2,  1937 «  »n  Inforastlon  ?^3  filed  in  the 
Muniolpal  Court  of  Chicago  in  whioh  it  w»fl  ahf^rg<^  that  Emil  a* 
Oh<»rbonneawi  on  Ootob^r  23,  1S37,  bad  unlawfully,  wltli  intent  to 
oheat   and  defrsiud  by  njefins  of  false  pretenses,  to-wlt:  by  aeane  of 
a  false  and  bogus  eheok,  obt*ilned  from  Louis  a«  H?inel  tsoney,  to^wit: 
1100.00,  lawful  money  of  the  United  States,  the  property  of  the 
said  Louis  J.  Hanel,  with   intent  then  and  there  to  cheat  »Bd  defraud 
Hanel   in  violation  of  the  statute.     The  informsntion  9^6  signed  i^jnd 
sworn  to  by  H?nel»     On  the  s9i»me  date,  after  %  hearing  before  the 
court  without  s  jury,  the  eeurt   found  the  defend*»nt  guilty  of  the 
charge  contained  in  the  information,  4ad  he  vn&  8entene(*d  to 
oonfinement  »t  hard  labor  in  the  House  of  Oorreetlon  for  a  term  of 
60  days,   «nd  fined  one  dollar  and  costs.     Thereafter,   on  Movember  ?, 
1937,   the  oourt  ordered  the  b^siliff  to  t-^ke  the  'Jefend«>nt   from 
the   a^T  of  the  court   ind    ieliver  him  to  the  superintendent  of  the 
House  of  Oorreotion,  which  was  done. 

On  ilovember  33,  1937,   after  a  hearing  upon  n.  petition 
theretofore   filed   by  the  defendnnt,   the  court  ordered  thst  a  new 
trial  be  {^ranted,  and  th»t  the  cr.u3e  be  set  for  trial  for  Deoember 
1,   1937.     The   petition  of  the  defendant  upon  which  the  new  trial 
was  granted  alleged,   in  subst&noe,  that  at  the  he^^ring  of  the  o*iu8e 
at  whioh  the  defendant  had  been  found  guilty,  as  oharged,  defendant 
was  not  represented  by  counsel,  and  that  he  did  not  have  an 
opportunity  to  engSj^e  counsel;   th  t  throu^  an  excusable  oilstake 
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of  faot  nnd  ignornno*,  and  without  negligence  on  the  part  of  the 
defendsant,  he  pleaded  guilty  to  the  charge  oont^lned  in  the  inforajs- 
tion;  th^t  defendant  had  no  opportunity  to     eaasult  oounsel  so 
that  he  oould  be   fitlly  advised  ca  to  his  rights;   th^t   ^^t  the  tio* 
of  the  trial  the  defendant  w»s  not  g^iity  of  the  crime  oontnined 
in  the  information,  stmd  th?.t  if  he  had  heen  given  the  ri^t  to 
examine  the  inforiaation  and  retained  oounsel,  he  ?'ould  have  prayed 
the  oourt  to  present  his  fall  defense  aosd  to  offer  mitigating 
evidence,  unknown  to  hia  at  the  tiae»     On  iJovember  33,  193?,  the 
oourt  ordered  that  the  superintendent  of  the  House  of  Oorreotiea 
produce     the  defendant  before  the  oourt  on  the  first  day  of 
Oeoeaber,   1937*     The  record  indioates  that  on  the  iBst  iaentioned 
date  no  evidence  was  heard  and  without  anything  before  the  court 
other  than  the  petition  mentioned,  the  oourt  granted  s  ne^  trial 
and  afTsin  found  the  defendant  guilty  as  charged  in  the   inforsnation, 
and  ordered  him  to  oak*  restitution  of  the  sum  of  #35.00  ^t  the 
rate  of   ?5«00  per  month,  and  that  the  defendant  w;?s  thereupon 
released  upon  the  signing  of  an  indlvidwal   reeognisanee  of  #50Q.0O» 

Th«  procedure  adopted  in  thia  oase  has  been  fully  dleetissed, 
reviewed  pnd  critioiKed  in  the  o^ae  of  Feosle  v.   .i;?u  Soip.  395  111, 
App,   498,  liiere  this  oourt  held, among  other  things,  thrt  r^-^ction 
31  of  the  Munieipsl  Oourt  ^  ct,   the  seetlon  tinder  whioh  the  petition 
in  the  iruBtent  onae  was  filed,  does  not  give  the  Municipal  Court 
power  to  order  a  new  trial  under  ^ny  cirouiastance,   after  the 
prisoner  h^d  begun  serving  his   aentenae. 

The  judgment  of  the  Municipal  Court  is  reversed  and  the 
cause   is  remnnded  with  the  direction  that  the  oourt  order  the  reaand- 
laent  of  the  defendant  to  serve  out  the  sentenee  originally  imposed, 

8XVIR8XD  ABO  REMAtffllO   WITH   DiaiOTlOHS, 
HESit  AMB  DENIS  E.    muhlVAU,   JJ.    OONOUR, 
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BEULAH  miTCi^OUSS, 

(Plaintiff)  4pp«lleA| 

FRSB  WHITlHOtrSE, 

(Dtfendaat)  App<4iant^        )       29    t     l.A«    O  3  4 
MR.    J'jailCS  HEBEL  DSLirK:a£0  THE  OPINIOS  OF  Tl-tl  OOimT. 
Jhis  Is  an  appeal  by  th«  dtefendssnt  fr©«  an  order  denying 
the  defendant  leave  to  file  »  bill  of  rcTiew,     Tbe  defeadant  filed 
his  petition,  after  due  notice  to  the  plaintiff,  on  lloveaber  4, 
1337,  whiob  mn%  eleven  ye&re  ^fter  tlie  deoree  w^e  entered,  wherein 
he  prayed  for  leave  of  court  to  file  a  bill  of  review  ©f  a  decree 
of  divorce  entered  in  the  eause  on  July  10,  1936.     The  r«tition 
alleged  that  the  plaintiff  filed  her  bill  for  divorce  on  April  1, 
1936,   th  t  sumaone   issued  ajiid  «^8  returned  with  the  endorseaent 
Iqr  the  Sheriff  that  the  defendant  w«9  not   fowad  in  the  eountyj  that 
plaintiff  filed  an  affidavit  of  noa-residenee,  stating  thf t  the 
iRet  Icnoim  address  of  defendant  wae  Oaaper,  Oanadsi,  i-rovlnce  of 
ManitobA;  th  t  i^bliftfttion  was  mde  in  the  Ohioage  h»ir  Bulletin; 
that  on  ^ay  6,  1936,  a  default  of  the  defendant  wna  ent^r^  of 
reoordj  that  on  July  10,  1936,  the  eause  wae  heard  ae  a  defavOLt  by 
the  oourt  and  e  deoree  ?»»8  entered  on  said  date  granting  the  plain- 
tiff a  dlveree  and  the  right  to  resume  her  maiden  naaie;  th«t  the 
deoree  of  divorce  was  predicated  upon  teatimony  of  the  plaintiff, 
Lillian  aetahinger  and  Sutan  Dingfhaa,  all  of  i^ioh  testimorqr  *ith 
reepeet  to  defendant's  deaerting  the  plaintiff  la  denied  by  the 
defendant  »ind  alleged  to  be   f^er^ured;   thnt  the  defendant  fxirther 
denies  the  vitnesaea,   Lilllaa  Cretabinger  and  Suean  Binghan  ever  visited 
the  plaintiff  and  the  defendnnt  while  they  lived  topether  aa  m-^n 
.nd  «pifc,  or  thait  said  witneeaes  ever  were  ao<juainted  with  the 
defendant;   that  the  defendant  had  no  notice  of  the  pendency  of  the 
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suit*  eitber  by  personal  serTlo*  or  by  mall»  thn%  the  defendant 
admitted  scp^iTRting  from  the  plaintiff  la  the  aoat^  of  September, 
1331*  but  alleged  the  on^se  of  the   separation  w».«  th"it  plaintiff 
was  living  in  an  open  9nd  notorloue  st^te  of  ^tdultery  with  divers 
W0ni   th"t   subsequent  to  such  sep^rtitlon  plaintiff  admitted  her 
■iaoonduot  and  told  the  defendant  she  had  oontr^^oted  n  venereal 
disease  for  which  she  wns  undergslng  treatn^nt  from  a  phyelolan; 
thf^t  defendant  contributed  laoney  to  the  support  of  the  plaintiff 
and  about  thf^t  tlm*  was  willing  to  forgive  plaintiff  and  to  resume 
their  aarltal  relationship  and  had  sent  her  money  expressly  for  the 
purpose  of  resuntlng  suoh  relations* 

The  Batter  was  heard  by  the  oourt  on  motion  of  the 
defendant   for  leave  to  file  a  bill  of  review,   nnd  defendant's  right 
to  file  said  bill  of  review  «»8  denied,  as  herein  statad. 

The  defendant  makes  two  points:    flrat,   th<;»t  the  court  erred 
In  denying  defendant  le«ve  to   file  e  bill  of  review  on  the  ground  that 
a  talii  of  review  lies  for  an  error  of  law  apparent  on  the  fi»oe  of 
the  record;   second,  thst  the  court  erred  In  denying  les^ve  to  the 
defendant  to  file  his  bill  of  review  on  the  ground  that  the  hearing 
of  the  original  bill  for  divorce  as  a  default  matter  «a8  a  manifest 
error  la  law  In  that  no  proj^r  default  was  ever  g^rle  by  the  defendant. 
So,  the  question  before  the  oourt  on  this  appeal  is  is^ether  the 
oourt  erred  In  refusing  to  permit  the  defeMant  to  file  his  bill  of 
review  for  error  apoarent  on  the  faoe  of  the  reeord  and   for  error  In 
thst  no  proper  default  ^as  entered  of  this  defendant. 

By  his  contention  the  defendant   limits,   n  default  was 
entered,   but  sui^igests  It  ws  not  a  proper  one.     This  being  the  only 
question  pri,,ued  the  defendant  has  w  Ived  the  right  to  dispute  the 
faots  alleged  in  the  petition  as  to  whether  the  teetlmoi^  of 
witnesses  was  perjured  and  the  olalntlf f  was  guilty  of  certain 
indiscretions  mentioned  in  the  petition* 
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M  vlll  eonsider  th«  question  of  vheth«F  th«  eourt  entered 
th«  default  of  this  defendUuit  prior  to  the  hearing  on  the  bill  of 
diToroe* 

The  record  shows  the  sumatons  w-^s   issued  and  the  Sheriff 
returned  the  saaie  with  the  notation  th?>t  the  defendant  ma  not 
found  in  the  eounty*     Then  the  affidavit  of  the  plaintiff  of  non- 
residenoe  was  filed,  st^^tlng  the  last  known  plaoe  of  residenoe  of 
the  defendant.     The  oertlfloatee  of  mailing  and  pul9ll09.tion  of  notice 
alae  appear  in  the  record,  and  the  eourt  on  ttajr  6,  1936,  after  the 
defendant  had  been  di;ily  notified  of  the   pendency  of  the  cnuse  by 
publication  and  notiee,  end  by  the  m<!illing  of  the    mms,   pursuant 
to  stntute,  ordered  tbat  the  defend^jnt  be   required  to  plead,   answer 
or  deaur  inst^nter  to  the  bill  of  complaint,   and  no  plea,  answer  or 
demurrer  having  been  interposed  by  the  defendant  and  he  h'svlng  u&da 
default,  his  default  was,  on  motion,  ordered  to  be  t?.ken  and  was 
entered  of  record.     The  court   further  ordered  th^t  the  bill  of 
complaint  be  t',ken  i^ssL  oonfeeeo  ^  and  against  the  defendant  for 
rsnt  of  his  answer  thereto* 

we  are  all  faaillar  with  the  rule  that  all  orders  appesring 

in  the  record  of  the  Superior  Court  of  Cook  Oounty  are  preswned  true, 

eorreet  and  reflect  yerity.     The  defendant  contends  that  - 

"So  nwaorgndua  of  defend?^nt»9  default  wae  authorised  and  the  matter 
contained  on  p«.ge  15  of  the  record  has  been  an  unlicensed  and 
unwarranted  aotion  by  the  Olerk  of  tbe  Superior  Qourt," 

However,  there  is  nothing  in  the  record  which  would  indicate  that 
this  action  by  the  Clerk  in  entering  default  of  the  defendant  lyas 
not  wfirranted,  f«r  the  court  in  dlsposlhg  of  the  c«is<?  acted  in  the 
Witter,   and  no  doubt  the  orders  were  entered  as  directed  by  the  court. 

From  the  rederd  it  appears  that  the  defendant  was  properly 
defaulted  and  the  court  entered  a  decree  based  upon  the  evidence 
presented.     That   being  the   fact,   the  court   in  the  instant  case  w^s   fuU; 
;}ustified  In  denying  lenve  to  the  defendant  to  file  his  bill  of 
review, 

OHIUBR  AFFIRlilS, 
HALL,    r,J.    AMD    JliKlB   £,    SULLlVfeJl,    J.    CJOKODR. 
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HAKHY    VA3EI.S, 

(i'laintiff)  Appeix4at, 
▼• 


THE   PEOPLES  a  AS   LIGHT  ft   00: 
a  oorporntlon* 


(Defendant)  Appeil#«. 


29  7  T.A, 


\} 


MR.   JU3TI0K  HEBJOL   OILIVMED  THE  OPliJIOK  OF  ms  OOUP^ 

Plaintiff  appeals  from  an  order  entered  by  the  Oourt 
atriklng  plaintiff's  repliontiGn  to  tl:ie  defendi^at'e  additional 
ftsswer  and  disaiasing  the  suit* 

this  sGtion  mns  one  brought  toy  the  pl!»intiff  against 
the  defendant  to  recover  daa^fes  for  aaiioious  proseewtion.     The 
e«8e  was  tried  before  a  jury  and  after  he?!sring  the  enidenoe  and 
the  instruction  of  the  court  the  jury  retired  and  considered  the 
f5»cta  S9  they  app^e-ired  froa  the  evidence,   and  returned  ».  verdiet 
finding  the  defendant  guilty  and  assessing  plaintiff's  damages  At 
|S,000, 

The  material  allegations  of  the  plaintiff's  complaint  are 
that  the  defendant  witl^ut  any  reaeonsblc  or  prohnble  cause, 
fflalioiously  and  for  the  purpose  of  injuring  the  plaintiff  caused 
the  arrest  and  imprisonment  of  the  plaintiff  imrsuant  to  a  warrant 
issued  in  the  MunioiiMl  Court  9t  the  re<^uest  and  upon  the  signed 
oeaplaint  of  the  defend««Bt*s  f^gent* 

Further,   th^t  upon  the  trial  of  the  erifflinal  ehf^rge  the 
eourt   determined  th^t  the  defendent    (the  plaintiff  here)  nme  not 
guilty  of  the  offenses  ch-rged,   and  caused  hin  to  be  discharged 
froa  custody  and  fully  acquitted* 

The  usual  alleg-ations  of  damages  were  made,  with  the 
special  allegation  that  the  plaintiff  was  operating  si  retail 
departnent  store,   and  that  as  »  result  patrons  refused  to  trade  with 
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hla,  and  that  his  iaoo«!   had  b««n  gret^tlf  redueed  and  ImiMidred* 

The  defendi;nt*s  ansver  to  the  oompi^tlnt  consisted  of  a 

general  dcnl?»l,  alao  th^t  it  acted  in  good  faith  and  upon  the  adriee 

of  reputable  counsel  at  the  tine  of  the  filing  of  en  affidarit  »nd 

the  issuBnee  of  the  .^ arrant  hy  the  court. 

&•  we  hnv«  already  indioftted^   the  oase   ^-hs  tried  and  t^ 

jury  returned  s  verdict   finding  the  defendant  guilty  and  fixing 

plfilntiff'e  daaagea  at  |5,000,     After  the  verdict  the  defend«int   filed 

an  amendi«ent  to  its  answer  theretofore  filed,  denying  thnt  the  Judge 

of  the  Municipal  Court  stdjudioated  and  determined  that  the  plaintiff 

s?-i8  not  guilty  of  the  offense  charged,  and  further  denying  that 

the  oourt  discharged  the  plaintiff  fully,  or  »Q<mittsd  hia  of  eaid 

offense. 

In  the  instant  o^^se  a  new   tri^l  v^^s  allowed  hy  the  oourt. 

Thereafter  the  defendant  filed  an  additional  answer  in  this  proceeding 

as  a  bar  to  the  prosecution  of  the  mallciQus  prosecution  suit,  setting 

out  the  order  of  the  judge  of  the  Itunicipal  Oourt,  which  order  ia 

in  words  and  figures  as  follows} 

"tiow  come  the  people  by  the  State's  Attorney  »nd  the  defendant, 
Harry  Vasels,  alias  John  Doe,  as  well  in  his  own  proper  person 
aa  by  counsel  also  oomes,  and  thereupon  the  defendant  saoves  the 
court  to  suppress  tae   evidence,  and  the  oourt  being  fully 
advised  in  the  preodses*  sustains  33id  motion,  and  defendant 
dischnrged." 

Defendant  further  answered  that  no  verdict  of  ae<)uittal  was  entered 
a^d  thst  the  defendant,  the  plaintiff  here,  demanded  «8  n  right  thst 
the  evidence  be  suppressed  and  that  the  defendant  be  discharged  froa 
prosecution* 

It  was  further  called  to  the  attention  of  the  court  that 
the  defendant  procured  his  disch^nrge  and  avoided  3  judioiaJ.  investi- 
gation on  the  Question  of  his  guilt  or  innocence;  that  he  secured 
his  discharge  by  reason  of  his  act,  trick  or  device;  that  when  the 
case  was  called,  fssels,  by  his  attorney,  stated  t©  the  court  that 
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floTl^  h»K:t»<0»8ib  <»«  tniiAffOiaJb  mai  i^tdt  ban  bajsKiir  ,(j«  w^  sonsMv*  %it 

•ts0jt$ts9*m0tP 
tttHi  tf-x.fOQ  tii*  to  n«i*K«3;i'    smI?   o.?        '..        •x--^ritx'sl   ftp*  tX 

fe^^u*)**  td  fiult   ;»«iv»OMini  10  :fX/i^  «X>1  to  acilaaop  s^t  ao  it«l#*« 
9iii  n«rt«  /«df    jAoiv^t:  to  tottt  ^$9n  oirt  lo  ao»/<-«T  y^  sji^niiovii)  •! 
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th«  Oa«  Oompany  unlawfully  entered  the  premise*  on  Undlson  Street* 
&nd  took  flBturea  without  a  sear^  w:<4rrant;  that  vhen  the  O'^se  «r«,e 
henrd  before  the  court  and  the  Jyxy,  the  plaintiff  in  the  valioioua 
prosecution  ^^otion  testified  the  ana  Ooiapany  did  not   take  fixturea 
fros  hia  premiaes,   and  that  the  aae  Oompeny  had  not  been  in  hia 
premlaea*   and  therefore  the  defendant  praya  that  the   pltilntiff 
should  not  be  permitted  to  prosecute  hia  r>otion»  to  ultioh  s^nawer 
the  plaintiff  filed  a  replio>%tion  alleging  that  the  proseeution 
iraa  terminated  by  aoquittal,   admitting  the  entry  of  the  order  by 
the  court,   and  alleging  that  the  defendant  did  not  proaeoute  it a 
ooiaoiaintf   and   further  that  the  aas  Company  offered  no  evidence  ivhen 
the   reae  »aa  called  for  trial,   and  st«!»ted  before  the  oourt  thi^tt  it 
had  no  evidence  other  than  pipea  that  it  obtained  in  the  premisea 
of  the  plaintiff;    that  upon  the  representation  a»de  by  the  iias 
Oompany,   defendant 'a  counsel  move  1  to  auppreas  the  evidence;  that 
upon  the  Miction  being  sustained,  the  Gp.»  Company  st^'-ted  it  had  no 
other  evidenoe;  that  upon  auoh  at^teraent  the  oourt  diaoharged  and 
acquitted  the  defendant,  eM  that  the  ^.s  (Company  knew  at  the  time 
of  ffl-Qklng  the  complaint  th^'^t   it  had  no  evidenoe,   ^nd  obtained  the 
warrant  maliciously,  without   rei^eonable  or  prob^^ble  oauae* 

After  eonsideration  by  the  oourt  the  repliestion  was 
atrioken  upon  defendant's  motion  and  plaintiff's  osiuse  «aa  dlamiaaede 
So  th«t   from  the  record  itself  we  find  that  a  warrant  m^s  issued  by 
the  Jiunioipal  Oourt  upon  the  presentntion  of  the  affld??vlt   for  that 
purpose,  and  when  the  cause  w^s  reached  for  trial  no  evidence  v»s 
offered  in  support  of  the  charge  that  the  pisintiff  did  with  intent 
to  injure  and  defraud  The  Feoplea  Gas  Li^t  A  Coke  Comoany,  who  was 
engaged  in  the  aanufaoture  snd  distribution  of  illuminsting  gas  in 
the  City  of  Chieago,   Illlnoia,  awke  or  cause  to  be  isad*  with  a  .^a* 
pipa  or  pipea  in  the  premises  known  as  1036-1037  %eat  Madiaon 


t 

»*i?  95*-'- »  sita^  («»i*rf  *.Rri»   i$ai.'-r-i---   ,iO'i..*v.s«    .^  jii-^ai-i'-  itStx/jTail   Ar,oi  brnm 
'stl#ai«Xy   90*  #.«ii*  «^*T':^   *a«^»t»fc  salsf  ©Trots^^tst  fen*  ,«»alsMf 

«#i  »*»••« «^q  *ott  2j1I)   tttfbafifb  art*  tsi*  Sif47i»iX3  feff»  ^tnso9  MUt. 

89&l»*icq  ^d$  nt  h*ait  d*o  soflftl^v*  oa  tali 

•aij  »<i*  ytf  Vbtm  aei  tld-olaXq  •«!♦  !• 

Unit   j«oo»biv  «^««B0* 

Jbar  fe»^t^flO&i  --di   iiisuoi.:is  xicux  jaociJj  if-xii^   ;»©fl»fci;v«  vadto 

»Bi#  »il#  *a  ws0>'   'ir.:  ,  .06  «J>6  9rft  *Bif*  *«s   ,*fl»fcfl«t<»t  »rtr  *>e*#lupoa 

»ii*  fcauiitWo  Jbn«  ,9r50»tiva  oa  iaarf  ^-    ■"  •'?  ^i«ACtaoD  *fl*  :i^iK«a  !• 

•taaaiMiJt*  tiw  •atfo  *»!i:ll?n,l'^i.T  bn*  noitoa  ••*fifltr.««" «'    .>      -  r,:y>;oit*a 

imAi  ri>t  itr&btrtK  tOi  lo  {u»ti»sn»»^iq  miiS  aoqu  txuo^  £ml*i0jM  •At 

«r^  90fl«Mv«  ofl  irixi  lot  fewioaai  bi?w  asi/fo  a/lif  aadw  J!>a«  ^aaomi^q 

ia*fJttU  liiim  htb  tftiai^ixi  •At  laid*  ©sxkiIc^  ort*  1©  ^laqqi^n  ai  f%»Y\o 

c   <   ortr   »yn»mB««  »io(   ■'■■  iii»J-i  »«Q  ««ii«|o»";  odt  buniimb  tmM  vuilnt  «t 

nt  MS  |«flM*n^i«**ii  *•  floWv'Jit^jfr^fo  i>«*  ai*f|o*lMa«»  afK  ul  ti^e;^* 

a/»     *»  d*l*  ftlMfai  wf  oi  ••ui'O  to  Mm   ,«ioaiXiI  ,<»jM?oliiO  to  ^#10  atft 

n«»ift«b  *«•*;  V««X-d«Oi  a«  irwouJ*  a«»*a»,««  «!»  aX  a»qi<!   to  eqiq 


4 

Street,   Ulty  of  Chicago,  Qounty  of  Clook  and  Stntt  of  Illinois,   a 

conneotion  or  oonn«otlon8  so  "^s  to  oonduot  %nd  vjpply  illuain^ting 

or  inflaianftble  gsts  to  th«  burners,  orifioee,  laapt  or  oth«r 

aaohines  and  appliances  in  the  premises,   froa  whiob  suob  gRs  #*■  to 

be  oonsuuned  without   first  |>08sing  through  or  being  registered  by 

9  meter,  and  vithout  the  oonsent  of  The  Peoples  Hbs  l^ight  A  Ooke 

Ooaoany* 

From  an  exarainatlon  of  the  pleadings  in  this  notion,  and 

without  going  int&  too  suoh  detail  with  referenee  to  the  evidence, 
we  beliSTe  the  Oourt  erred  in  stritcing  the  replication  of  the  plain- 
tiff to  the  aiiMsnded  answer  filed  after  the  motion  for  a  new  tri^l 
was  allowed,  and  thereby  dismissing  the  plaintiff's  cause  of  action* 

fhe  point  raised  and  largely  relied  upon  is  that  the 
defendant  in  the  criminal  motion  (the  plaintiff  here)  was  not 
acquitted  prior  to  the  institution  of  the  suit  to  recover  damages 
for  malioious  prosecution,  the  Municipal  Court,  on  motion  of  the 
attorney  for  the  plaintiff  (the  defendant  in  the  oriminsl  esse)  did 
strike  the  evidence  that  had  been  submitted,  sad  in  doing  so,  the 
defendant  not  offering  a^  further  or  other  evidence,  discharged  the 
plaintiff.  There  ^-aa  nothing  before  the  court  itoioh  would  justify 
©  conviction,  mnd  if  the  attorney  had  insisted  upon  a  motion  to 
discharge,  no  doubt  after  the  statement  was  ^ide  by  the  defendant 
gas  company  that  it  had  no  evidence  to  offer,  the  court  would  have 
discharged  the  plaintiff,  and  it  seems  to  us  that  this  would  entitle 
the  plaintiff  to  aaalnt^in  an  action  for  malieious  proseoution, 

While  nuioerous  o?»9es  have  been  oailed  to  our  attention  by 
both  sides  as  to  what  in  effeot  constitutes  a  final  order,  these 
oases  do  not  militate  against  what  is  said  by  this  oourt,  in  that 
there  was  n   final  order  entered  in  the  criminal  action,  and  there 
is  no  need  for  us  to  distinguish  between  the  several  oases  cited. 
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A«  w«  ik&re  stated  before*  ve  arc  of  the  opinion  that 
the  oourt  erred  la  strlkixxg  th«  replioiettion  of  the  plaintiff  and 
dlemissing  plaintiff's  actiono 

The  judgment  for  the  defendant  is  reversed  and  the  esuse 
remanded* 

RBVKHSS0  km  mummn^ 
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RO0I1PO  D  aTKIL  fBRilTW^  COMrANT,  ft 
oorporBtlima  and  a.  J.  BtrsndrmlBt 
Aasign««  of  HOCSK'OUD  ^TM^yV  f^ifUIt"^ 


V, 


(Plaintiff/)    Appellant 


rmu 


;H10.R   COURT 


OOOK  COIJKTT, 


BAKE..   9  eoxporstlori/ as  Trustee, 
KMAHUSL  hk^'-.-f^,  In^rventnn  Petitioner, 

(iJefond^inte)  Appellace.     ^JQ  7    J    A       fi  Q  '^'^ 


JiK,   JUSflCS  U^BSL  OKLlYEH^iU  THK  Ol'IBlCli  0?  THS  8GURT. 

Ob  August  38,   19Bt,  the  plaintiff   liookford  <^teel  «\Lruitare 

Oomp^ny,  a  oorpor^tlon,    instituted  n  suit  to  folreolose  its  el'ia 

for  aeoh!!ttile*i$  lien.     Upon  the  isauee  bein^^  jniaed  the  e&use  vae 

referred  to  s  Blister  in  ohpncery,   and  eft»?r  a  hearing,   the  HM^eter 

filed  bis  report,   finding;   that   the  plaintiff  h^-d  s  t^ood,   vallt  and 

euhelsting  lien  for  iS(%3.67,   ^nibjeot  to  the  lien  of  the  fir^t  amrt- 

gftge  trust  de:>d  to  the  M^:diBOn  A  Kedzie    ^tate  Bank,   s  corpor^tiov 

se  trustee,  and, upon  the  filing  of  the  leieter^s  report,    ^   aeoree  vn.e 

entered  ratifying  and  eonfiming  the  Baetier'si  report  of  stile.  -^uh-> 

80  uently,  upon  lasue  properly  Joined,  «  re-r«ference  «ra«  hnd  to  the 

■aster  in  chanoery,  who  filed  his  further  report  reoomaeudin^  %l»t 

the  lien  of  the  pi Hint iff  be  found  to  be  eahjeot  not  only  to  the 

f iret  (Bortg  g«  trust  d«ed,  but  alee  to  the  seoond  nortgnge  trust 

deed.     The  nppeel  le  fro<b  the  decree  entered  on  ^^eptenber  £4,1937, 

and  froa  the  Buppleaeatal  deoree  of  Oeoeaber  3,  1937,  sttd  further, 

frooi  the  r>rder  which  denied  lenve  to  A,  J,    :;tr^Bdquist,   ansi^vnee  of 

the  hookford     teel   ^'umiture    -oap^^^ny,   to  be  aubHtituted  as  p  rty 

plaintiff. 

The  bill  of  oowplaint  in  thia  e  «e  was  filed  by  the  Hookford 

Steel  ^'urniture  Oeapany,  n   corporation,  on  ^^ugust  88, 1988,  against 

Philip  rioffberr  and  others,   to   enforce  iti?  olf^ia  for  aeoh^aie'e  lien 
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«Kai&st  the  property  desoribcd  in  the  bill  of  e«mplalnt*     Th«  bill 
ftlloges  that  on  July  18.  1937«   Philip  Hoffberg,   b«ing  the  owaer  of 
tbe  ptoperXy  desoribed  In  the  eoHMplRint«  and  being  eag«.ged  in  the 
ereotion  of  oertnin  iapreveisents  upon  said  preaises*  entered  into 
A  oontrsLOt  with  the  ooapisinantf  the  Hookford  3teel  Furniture 
Oompany,  a  eorporation,  ^eroby  the  ooaplainftnt  sigreed  to  furnieh 
the  labor  and  material  neeeeaary  for  the  instaliatien  of  41  steel 
kitoheoe  ooaplete,  to  be  used  by  as^id  oimer  in  the  ere^otion  of  said 
improvements  thereon;   that  thereafter  on  August  34,  1927,  the  said 
Philip  lioffberg  ent«r«;d  into  a  oontnsot  with  the  plaintiff,  ^oekford 
Steel  furniture  Oonpeny,  a  oorpor*  tlon,  for  cert».ln  extra  end 
Additional  labor  and  witarial,  to  »itt   the   instj^llstion  ef  59 
oKrAloine  o^bineti;  that  pursuant  to  a?.id  eontrnota,  the  plaintiff, 
Etoekfexd  Steel  Furniture  Ooapaiqr,  a  corport^tion,   peTl^tm»A  all  of  the 
work  and  labor  neoessary  for  the  installation  ef  eald  aaterlal  and 
ooapleted  said  eontrmota  in  all  respeets;  that  the  last  work,  labor 
and  materials  furnished  by  the  plaintiff,   Soekford  Steel  nimiture 
Company,  a  oerporr^tion,  oomirred  on  the  14th  day  of  April,  a,    a, 
1987;   that  thereafter  on  iiay  8,   1338,  the  verified  olaia  for  aMiohanio*8 
lien  if^a  filed  in  the  office  of  the  olerk  of  the  Oirouit  Oourt  of 
Cook  Oounty,  as  Oootoent  lio.  13^98,  which  olala  was  by  referenee 
■ade  a  pert  and  j>ortion  of  this  ooaplaint. 

to  the  hill  of  oomplaint,  the  Madison  &  Kedrie  State  Bank, 
a  «ori>or''tion,  on  October  18,  19S8,   filed  its  answer,   awerri^  that 
it  was  the  trustee  under  the  first  ^rtgr«ige  trust  deed  on  the  property 
sought  to  be  foreclosed  and  that  its  lien  was  superior  to  th«t  of  the 
l^nintiff.     Rieresfter,  the  aatter  w^s  referred  to  «  jssater  in  ohanoery, 
and,  as  we  have  already  Indicated,  luring  the  course  of  the  preeeedings, 
it   was  pointed  out   for  the  first  time  by  the  attorneys  for  the 
Madison  I  ledele  State  Bank,   a  eerpor^^tion,  th«t  the  proof  as  to  the 
tlae  of  ooapietion  did  net  oonfora  to  the  allegations  contained  in 
the  ooapiaint. 
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On  Ootober  ^31,  1930,   th«  plftiatlff,  by  l«r>rt  of  court* 
filed  an  i&oMBdflriiat  to  the  bill  of  ooaplalnt,  vtoioh  atruok  out  tho 
flrorda  ''X4th  day  of  April,  1987"  vheroTer  the  »«jm»  appo^rod  in  the 
ooaplalnt,  <md  aubstituted  therefor  the  rordo,   "the  14th  day  of 
April,  1938% 

On  iioyeaher  S,  1930,  the  Madison  ft  Kedzle  StAte  aanlt,  « 
oorporr>tlon,  as  trustee,  irithdrev  ite  original  n.nam«x  mad  filed  in 
it*  et  ad  another  ansirer  to  the  oompl^int  setting  forth  th^t  the 
oosiplRittant *  a  lien  was  defeoti're  for  the  reason  thst  the  ottginsi, 
bill  of  oo(npl«int  did  not  allege  the  f'ict   thct  the  olaia  vno  filed 
vithin  four  months   froa  the  14th  d»y  of  April,   19^7,   the  date  allaged 
in  the  originftl  bill  ««  being  the  date  of  ooaipletion* 

On  September  10,  19S7,  &,  J.   Straadqulat,    filed  hla 
petition  for  le-ve  to  be  substituted  ae  psrty  plaintiff,  without 
prejudioe  to  any  of  the  proceeding*  theretofore  h*td,  to  which  petition, 
»  notion  to  strike  wee  filed  by  the  defendant  M^^liaon  l  Kedzie  Stnte 
BRalc,   a»  trustee,   and  on  Eeptertfter  30,   1937,  an  order  wss  ent<?red 
denying  the  action  of  A,  j,  strsttdquiat. 

»Toffl  the  report  of  the  «««ter  it  atspear©  th«t  the  firat 
eontr^tot  of  the  Hookford  Steel  furniture  Ooapany,  was  entered  into 
on  July  18,  1937 j    th^^t  the  contract  for  the  extra  Httterisl  and 
aup  lie*  9fiB  entered  into  on  August  34,  1937,  and  thnt  the  work  w«« 
oospleted  on  the  14 th  day  of  April,  1937;    that  on  the  8th  dsy  of 
ttay,   1938,  the  ooaplsinant  filed  ita  verified  olaia  for  meohanie'e 
lien  in  the  Circuit  Gowt  of  Oook  County.     Botrithstanding  these 
findlnga  of  f^ot,   the  Master  found  that   insaiBuoh  aa  the  original 
bill  of  ooaplaint  aet  forth  the  d^te  of  April  14,  19^,  as  bei% 
the  date  of  ooapletion,  the  original  bill  of  ooapiaint  did  not 
properly  plesd  »  onua«  of  Bction. 
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The  oeurt»  hov^vrr,   entered  tite  d««r0«  on  3»ptcab«r  34« 
1937,   oonflrsed  and  reitRrsted  th«  finding*  of  tbe  Master,  and 
ftdoptid  his  r««o»a«nd^tion  tti»t  the  lien  of  the  plaintiff  be   found 
to  be  tubjeot  to  the  lien  of  the  first  aortg^i!^  trust  deed. 

Thereafter  the  Ijseter  filed  n  supuleaMsnt^A  report,   finding 
th)9t  the  lien  of  the  plaiatiffe  v»«  aleo  subject  to  the  eeeond 
aiortg?ige  trust  deed,  vrhloh  report  wsus  eonfirned  by  a  supplessent^l 
deer««  entered  on  De«eaa>er  3,  1937* 

The  olal«  for  lien,  which  is  the  svibjeot  of  this  litig<«tien, 
ves  filed  on  May  8,  19se,  &nd  al^ed    that  the  last  vork  ■*&&  eoapleted 
OA  februrixf  30,  1938.     The  bill  of  oompla^int   filed  on  August  38,  1938, 
alleged  that  the  oontraet  wf>»  entered  late  on  July  18,   1937,   and 
thet  the  last  verk  was  ooa^leted  on  April  14,  1937,  !t.nd  inoorported 
the  elaia  for  lien  into  the  bill  by  rtferenoe  to  its  doot^ment  nuaber* 

Xt  is  fteparent   fro*  the  pleadings  and  the  reoori  ae  it 
appears  in  this  oourt  that  sines  the  first  oontr>»et  9«i8  entered  into 
on  July  18,  1937,  oertJ»lnly  the  wrk  could  not  hare  been  eospleted 
on  April  14,  1937,  i^ioh  w>s  four  months  before  the  eoatr^.ot  was 
sntered  into.     It   is  obvious  from  the   f^^ots  in  the  record  th%t  the 
ftiaeged  date  of  ooapletion,  April  14,  19;?7,  was  a  elerloal  error. 
It  appears,  however,   th  t  the  olaia  for  lien  alleged  the  date  of 
eonpletion  s^a  being  Februstry  30,  1938,  ?!ind  is  p-jrt  and  portion  of 
the  alJeg  tiona  of  the  eoapl^int,  for  the  r««son  th  t   it  is  inoorpor- 
ated  by  reference   in  the  eoBsplaint  by  the  deeoription  of  its 
recorded  dooument  number.     The  olalai  for  lien  «lleg?tion  s.s  to  the 
dete  of  oosrpletion,   therefore,  displaees  the  erroneous  allegrtioa, 
that  ie,   Af*ril  14,   1927,   in  the  bill. 

The  general  rule  is  that  courts  of  eouity   in  order  to 
further  the  ends  of  justioe  treat  the  oleriep.1  error  9.9  surplusage 
and  giro  effect  to  the  «ll«gi«tlens  which  would  pT9»»Tve  the  equity 
in  the  bill.     The  eo«plftiat  would  then  allege  th? t  the  »ork  wms 
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oo«pX«te4  ftn  r«)»yuary  30»  1938,   and  th«  el  Ala  for  lien  filed  vitbin 

four  montos  thftrenfter,  to-wit;   tffty  S«   1Q28» 

In  tht  recent  esse  of  ^THndcalwjqrg  ▼.   Melviffi.  Opinion  Be* 
36640  of  this  court,  nn  unreported  deoiaion  rendered  on  HeveMber  31, 
1333,  Braadentnurg  OWKpwsif  fileid  its  bill  to  foreolose  e  aeohanio*8 
lien  on  ^e«Ni^r  S8,  1929,     On  October  17,  1930,  by  le»ve  of  oourt, 
Helliater  Cetxpany  filed  an  anever  end  intervening  petition.     Tbe 
intt^rvenin^  petition  alleged  th^t  on  itaroh  13,  13S9,  tbe  oontr^ot 
tree  nt^de  «tad  th^t  tjae  l^iist  wexle  wpa  completed  on  August  3,  1939{ 
th^t  oA  April  1,  19^,  the  cl^ioi  for  lien  was  filed, 

'a  oofjy  of  whioh  is  hereto  stt-^^^ohed  and  iar^rlted  ICxhiblt   'B*   and 

«fl.de  a  part  of  this  int<^rvpning  petition** 

It  «ppe7<rs  the  oleln  for  lien  averred  %h^%  the  last  work 

wnn  eeapleted  on  ^roh  B,  1930.     On  Soveaber  16,  193S,  HoUister 

Ooapa^,  by  Icive  of  oourt,   filed  «n  ^atended  petition  alleging  th%t 

the  work  v^.e  completed  on  iiareh  6,  1930.     Bef«ad«nt*3  desQurrer  to 

the  asended  petition  was  suatijined  and  the  petition  wns  dismissed 

for  want  of  equity.     The  oov<rt  held; 

"While  in  the  original  petition,   filed  on  October  17,  1S30,   it 
is  stated  that  the  »ork  of  Holilster  Qoapsny  ir^e  ooaplsted  on 
August  3,  1933,   it  appears  that  in  its  et'tement  of  clj^la  for 
lien  =*  *  *  it  is  atnted  th^t  the  work  wsa  coaalffted  on  M«reh  8, 
1930,     Treating   the  Rile g-t ion,   as  to   the  oosepletion  of  the 
work  oa  August  3,  1939,   as  surplusage,   »e  wre  of  the  eolaioa  that 
th«  original  petition  stated  «  good  cause  of  «ctioa  for  siechanie's 
lien.      And  we  .«^re  further  of  the  opinion  th?»t  the  s^ended  r>etition, 
wherein  the  sti^ttaent  ne  to  the  d^tp  of  oorfioletion  of  the  work  is 
chaagsd  froa  August  ^,  1939  to  Mnroh  8,   1330,   is  not  *  stateasat 
of  a  asw  e^use  of  action** 

la  the  instwnt  o^se  the  cl^la  for  ilcn  wf^a  referred  to  by 

Its  publie  doouBsent  aumbe*  and  aads  a  part  of  the  bill*     Our  attention 

has  been  eallcd  to   the  oase  of  Beaudrv  v,    ^11,  350  111*   hpp,   468, 

98  being  soaswhnt  aaalogous  t©  the  Srsnieabwrg  ease  and  the  case 

now  at  issue.     The   bill  of  ooapleint  in  jeswiyy  ▼,   3«ll  did  not  allege 

the  dste  of  eoapletlon  of  the  vork*     There  was  att^ehed  to  the  bill, 

however^  »  copy  of  the  olala  for  Ilea  previously  filed  '^ith  the 

elsrk  of  the  Olreuit  Court,  said  elaia  for  Ilea  being  ineorpersted 
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in  tha  bill  ^«3  ^n  exhibit.     Th«  court  held  th»t  tb«  olaia  for  lien 

vas  part  of  the  bill  &nd  our«d  the  <Sefi@ienoy  on  the  faee  of  tba 

oeaplaint* 

Our  attention  h%8  be^n  csllM  to  the  faot  thv%t  the  o^se 
in  question  wss  disaieaed  on  July  14«  1933  on  the  general  oall  of 
the  e^iiond'^r,   for  w»at  of  proseoation.     Thio  oaae  has  been  pending 
in  eourt  for  elaioflt  five  ye^rs,  having  besn  filed  on  August  S8,  105i8, 
Theretofore  tho  ea»«  had  been  referred  to  »  aweter  in  ohancery, 
Evldeneo  w«s  heard  hgr  the  as^ster  »nd  be  prepared  9  resort  ^idveree 
to  the  olaian  of  the  plaintiff,  whieh  report  be?^<re  date  October  17, 
1931.     After  the  report  w««  prepared  the  eompliinant  i>er«ltted  the 
eaee  to  lie  dorsant  for  two  wir®  ye;  rs.     The  tera  »t  rhioh  the  or^^se 
was  dieatsaed  uraa  ullowed  to  expire  and  many  other  tersas  following, 
iteen  OB  the  6th  day  of  Jixly,  1934,  ^fter  the  ease  had  been  disalaaod, 
the  eo«plalnftnt  prooursd  an  order  vaeatlng  the  order  of  July  14,  1933, 
and  thia  order  directed  that  the  Ohio^go  Title  and  Truet  Ooapany, 
a  aerper'^tion,  sa  Sueeaeaor  Truatee  to  the  Mndison  &  Kedsie  St^te 
Baikk,  aa  fruatee,  be  aubatltiited  aa  a  i^rty  defendant. 

Tha  defendente  urge  thsit  after  the  expirwtlon  of  the  July 
Tern,  ld33,   the  court  lost   jurisdiction  of  thia  CRuee,  and  eveinr 
order  «»de  aubaequent  thereto  vpia  null  snd  void,  and  oite  in  aup^^ort 
of  thia  poaitioB  the  esses  of  uevnold?.  v.   Anamoh.  14  111.   ^.-^p,   38; 
Uii-J.   3t90key.,   73  ill.   49ftj    :jill  tioard  I'vbliahim^'  O9.  v.  aoanr^-'h^n^ 
180  111.   kpp,  535,   aill   F^srd  fitbliahinf^  CSg^  ir,  «eOar«h«n.  180  III. 
App.   8S9j   ^mermn  &  BUia.   Inc.  v,  Journa  of  aoameree.  359  111.   #pp, 

the  pir^intiffa'   reply  to  the  def«nd»«t»»   contention  la 
th't  when  the  osae  ^•sb  diaaiaaed  for  w-nt   of  proseoution  on  July  14, 
1333,  It  w»e  etill  pending  before  the  asater,   ^nd  the  r<*oord  showa 
that  a  herring  w*ta  later  had  before  tha  abater  on  Kovevber  3'?,  193iJ} 
th*t   the  rullnga  of  the  abater  on  the  objeotiona  to  hia  report  were 
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not  r«ndered  until  Ji>nu««Ty  8,   ld37« 

Thtt  Attention  of  the  eourt  is   further  eallc4  to  the 
fact  thrit  on  July  6,  1334,   '^   «tipul»»tion  w*it  signed  by  Winston*   Strsim 
A  3lin.w  sod  A.   EdsuDd  Peterson,   as  attorney  for  Ohie^go  Title  A  Trust 
Go. »  ft  eorpontlon,  as  sueoessor-trvstee  fee  the  Madison  i  Kedsle 
State  Bsak,  sji  trustee,  th'xt  the  Ohioago  Title  d  Trust  Oo.  be  sub- 
stituted as  party  defendant,   and  on  the  «a»e  d^y  the  court  entered 
the  order  reinet^tlng  the  oause  end  ordered  that  **Ohleago  title  A 
Trust  Goapuny  b.  corporation,   sa  auooesaor-trustee  to  i«Rdison  *  Kedssle 
State  Beak,  ss  trustee,   be  aubetituted  t®  a   party  defendant  herein*; 
thnt  no  steps  were  t^ken  by  the  Madison  &  Kedsle  st^^ite  Banic,   one  of 
the  defendants,  until  three  years  later,   whca  &etion  was  taken  by 
it  pursuAnt  to  notice  on  June  11,  1937.     this  defendant  presented  » 
petition  to  the  oourl  prsying  th.^t  all  orders  subsecuent  to  July  14, 
1933,   <^hen  the  order  was  entered  dlsalssi&g  the  esse  for  v«^nt  of 
proseoution,  be  expunged* 

Our  fittention  is   further  oailed  to  the   faot  thst  th« 
petition  did  not  r^ise  any  objection  to   the  ri^t  ef  the  Ohiongo  Title 
*  Trust  Gofflpeny  to  aot  as  sucoesser  trustee;   in  fatot,  the  petition 
alleged  th^^t  it  was  filed  on  behs«lf  of  both  the  Madison  *  gedtle  State 
Bank,  ^s  trustee,  and  the  Chioago  Title  $  Trust  Co.,  ss  trustee.     Our 
attention  is  o%iied  to  the  f-ROt  th«t  in  Case  Bo.  39766,  which  involved 
the  si!«e  property  as  in  this  esse,  the  abstrset  therein  states  that 
the  itadison  «  Kedsle  State  Bank  olosed  and  resigned  vi.s  trustee,   and 
that  the  Ohleage  Title  &  Trust  Qospany  had  beoose  successor  tmatee. 

It  would  8«^«B  th^t  the  re»l  party  in  interest  for  the 
defendant  was  the  Ohloago  Title  &  Trust  Oompany,   and  the  failure  of 
the  defendant  Madison  i  Kedsie  atf^te  B'^nk  to  cjuestion  the  substitution 
of  the  Chieago  Title  i  Trust  Company  ?>.«  its  sueoessor  trustee, 
preoluded  it  froa  raising  any  objeetion  to  the  Jurisdiction  of  the 
trial  court,   because  it   w  s  bound  by  the  stipulation  snd  the  order 
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entered  in  eonjunotioa  therewith  te  tMn  namM   extent  ;&a  vna  tlM 

euooeaaor  trustee* 

It  is  a^ell  to  h»ve  in  alnd  the  rxilings  of  the  oourt  with 

r<»ff^renoe  to  the  dismissal  of  a  Oiftuse  upoa  a  general  o%lX  by  the 

oourt  where  it   is  pending  l«for«  a  aaster  in  oh'tneery.     In  this 

oonneotion  the  Supreme  Oourt  in  'Jpei|,  ▼.  MulvimeY.  263  lil,  19S,  wade 

this  stntement: 

"Manifestly,   neithr  oounaei  expected  that  th«  osuae,   r^ftsr  <5 
r^'ferenoe  to  a  aus^ster,  -pas  to  be  placed  on  the  regular  onlRndur 
or  th?^t  it  would  be  hwrd  until  the  aaater  had  asde  hi®  report 
to  the  court,     ClOfirly,  the  cause  w-s  dismissed  because  nelth«r 
the  clerk  nor  the  tri'^1  court  h«d  made  any  notation  on  the  trial 
oalend-'r  thn.t  the  oaae  had  b?>sn  referred  to  a  mnster  in  ehanoery. 
the  provision  of  eer^tioB  31  of  the  Frsotioe  ;?ot  of  1307  th^t 
*r11  b^^usee  shall  be  tried,   or  cther'vise  disposed  of,   in  the 
ordPr  they  are  ol^eed  on  the  doeicet,  unless  the  oourt,   for  ig,ood 
pnd  sufficient  eauae,  shall  otherwise  direct,*   does  not  sffeot 
the  situation  here.     The  court  had  praeticaiiy  oth*»r»i8e  ^lirsoted 
by  the  order  of  reference,  which,  beyond  x^uPstion,   n^n  ov<?rlooked 
inadvertently  by  the  trial   jud^;«  in  entering  the  ori»r  dismissing 
the  case  in  the  nbaenoe  of  both  oouusel*     the  order  was  erroneous 
and  not  void," 

This  same  ease  was  followed  by  this  oourt  la  its  opinion  in 
the  os»8e  of  isaisii*  '^»  ggrelAfi*  ^S?  111.  i»pp,  154,   but  the  question 
Xikfit  seems  to  be  oonolusive  in  this  matter  is  thit  when  the  trial 
oourt  entered  ».n  order  after  t«r«  time  vaoatlng  the  order  of  dismissal, 
the  remedy  of  the  party  objecting  thereto  is  by  appeal  or  writ  of 
error  from  the  Judg^sent  upon  proper  aesignaient  of  error  in  the  oourt 
of  review.      Oofflitekif  v.   Asserio'^n  Linaced  Qo.  331  111.   161, 

The  defendant,  ii?)dison  I  Kedeie  3t%te  ^ank,  besides  failing 
to  dsmur  or  pl«Ad  to  plaintiffs'   petition  did  not  appeal  from  the 
order,  but  instes-d,  subsequently,  on  June  S5,  1937,   presented  an  order 
that  the  defendants*  objeotions  lio  the  m^^ater's  report  st<^nd  »s 
exoeptions. 

So  it  would  seem  thnt  the  defendants  subae'juently  j»rtioipsted 
in  the  trial  of  the  case  »nd  ir-ived  their  right  to  qfueation  the  rulings 
of  the  eourt  upon  the  ground  th^t  the  court  in  setting  ?»8id#  the 
Judgment  of  dismissal  was  without  Jurisdiction. 
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frooi  th©  reooTd  it  app«ara  th-t  A,  j,  Strandouist,  9««ign«e 
of  the  aieohanlo*«  lien  ols-ia  of  t)i«  r4««kford  Steel   »\irnitur«  Comr^nny, 
OMdie  n  sotion  to  be  cubstituted  &e  a  p&rty  plaintiff  in  the  prooeed- 
ingSf  And  the  f».et  that  he  Ig  euob  s^ssignce  does  ivat  aee«  to  be 
oontToverted,     w  believe  the  oourt  r^a  in  error  in  r^fuaing  to 
aJLlev  hla  to  be  substituted  n.n  »  party  in  this  motion. 

dai  of  the  oa»«e  before  us  in  this  br^noh  ?r-^8  th»t  of 

M.   a.   y'tolff  Up.   T,   Qyynne .   384   111.    App4  Opinion  So.   37816,     »•  there 

held*  and  the  opinion  so  et^.tpe: 

"Section  8,   Ghsoter  63*  P«ir.  6   provl'Jes:    'Tbst  sll 
liens  or  olaima   for  lien  trhioh  emf  srXse  or  »eorue  under  the 
t^'^rms  of  this  ?.et  shall  be  Ksslgaeble  and  proe©«!ding8  to  enforoe 
suoh  liene  or  olDias  for  liea  n»f  be  asftint'^ined  iff  nnd  in  the 
name  of  the  aealgnee,  who   ehsll  h'jve    ???   full  isnd  complete  po'rtr 
to  enforce  the  eaoA  »8  if  such  proceedings  were  tsken  under  the 
provieiot^  of  this  Aot«  by  a^nd  in  the  name  of  the  claimant**     fc 
^re  of  the  opinion,   th-st  the  assignee  h*9  the  ri^t   to  be 
substituted  «st   any  state  of  the   proceedings  ?snd  8h?*li  proceed 
with  all  the  rights  ind  privileges  of  the  original  piaintiff. 
(Olting  Huebner  ▼•  feornftiater.   353  111,   »nr>,  540,   and  t?oyer  v, 
KeUer.   3&e   111.   106,}" 

As  vs  have  stated,  the  bill  of  oomplalnt,  with  the 

sTemtents  of  the  elaia  for  lien,  stated  6  c^use  of  set  ion;  therefore 

the  deoree  and  tne  suppleaentsl  deoree  of  the  lower  eourt  is  reversed 

end  the  cause  remsnded  in  order  th^t  A.  J,   Strandoniat  »sy  be 

substituted  as  ft  psrty  plaintiff,  ^.nd  the  oourt  enter  euoh  further 

sad  other  deoree  »s  Msy  be  ooaslsteat  vlth  the  reasons  herein  set 

forth. 

HALJL,    P.J,   AID  laSiiXS  S.   SDi^.SVAll,  J.   CONOUR. 
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MR.   J1I3TI0I  MIBIX.  DSUVEH^S  fKl  GFiKlOH  OF  I«K  OOURf  • 

nils  appeal   l8  by  th«  defend&at   fren  a  judga«iit  fM 

|471»33  tfttered  by  tbe  court   in  plaintiff *8  aetlon  to  reeoYer  this 

attount  du«  ^s  s  ti^x  and  penalities  es^mttd  »Bd  aeoru«d  to  the  30th 

day  of  September,  1936.     The  aotion  is  to  recover  under  the 

Hetailera*  Oeeupatlonal  Tax  Aet  of  Illinoia.   being  sn  sot,  IB  relation 

to  a  tnx  upon  peraona  engaged  in  the  buaineas  o?  ^eliinir  tangible 

personal  property  to  purohaaera,   for  use  and  oot^tunptlon,  %gi>»inst  the 

defendant  ^s  a  retailer  of  tangible  pereonsl  proTwarty  aeaaured  by  the 

reoelpts  of  retail  sales  of  tangible  personal  property  and  unpaid 

to  the  plaintiff  by  the  defendant* 

It  appears  froa  the  statement   filed  by  the  plaintiff: 

"Thst   said  defendant   filed  certain  returns  s©  reauired  by 
tmtA  aetnilers*   Occupation  Tax  Act;   th?.t  sfter  the  fixing  of 
said  returna  under  the  provisions  of  8«id  ?'bove  named  Act,  the 
Itopartssent  of  Finance  of  the  St^te  of  Illinois,  to  aaoert^iin 
the  oorTCCtness  of  a^ii  returns,  gave  to  aa.ld  defendant  due  notice 
of  a  hearing  under  waid  set." 

And  further  it  appears  froa  the  statement: 

''that  after  said  tax  v-a  so   found  to  be  due  upon  such 
hearing,  the  defendant  vaa  duly  notified  by  iaall  on  the  :?Oth  viay 
of  Ueceaber,   A,   i).  1936,  of  the  <^aount   so  found  d«e  to  the  ooia- 
plainant  under  s^^id    ;Ct,   photostatic  copy  of  which  notice  is 
hereto  ntt'^ohed  end  issrked  'Plaintiff's  Exhibit   A'    and  made  a 
psrt  hereof 

And  it  is  further  alleg^ed: 

"that  more  than  t^^enty   (20)  days  have  elapsed  after 
notice  to  3"! id  defRndant  of  the  decision  of  the  snid  Department 
of  finance  fixing  the  amount  of  g?id  tpx  and  penslties  and  no 
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mill  tMta  been  Instituted  by  the  defendant  to  h^ve   ^^Id  finiSlag 
fyfw4  by  tbe  Olreuit  Court  or  iupprlor  Oaurt  of  Oook  Oounty, 
Illinois^  by  writ  of  ffertioray^  from  either  of  said  eouTta," 

Tte  defendant  filed  an  affidavit  of  defense^  vhloh  vae 
etrlokea  on  ototloa  of  the  plaintiff »  %nd  a  seee&d  iE»^ffll.«?Tlt  of 
defease  «r^.e  likewise  strleken  o&  setlon«  snd  judgssent  entered  la 
favor  of  the  plaintiff*   as  w«  batve  abotre  stated. 

ftom  »n  examination  of  the  filed  <»ffld7iTit  of  lefense, 
the  defendant  aade  no  denial  of  the  (»«>terl»l  sileg'^tloae  set  forth 
In  Ql«tlntlff*s  eomplU.nta  eroept  the  suggeattlon  m^de  by  the 
diefendfliat  that   (1)  no  hearing  had  been  held  to  deterslae  the 
defendant**  Ilr^^blllty  und«>T  the  net,  »Md  (2)  tbftt  be  sets  up 
extraneous  aatter  relative  to  ea  Injunction  ault  then  pending  la 
the  Circuit  Oourt  of  Oook  bounty,  Sardoa.  et  al«  v.  Sudelataa.  Jase 
tio.  S7e930&  wherein  It  «!%«  elalsed  tbat  the  Retsllere*  Oco\ip^tloa 
fax  aet  b»d  been  superseded  by  the  "Qr^s  Shop  Aot". 

the  first  contention  of  the  plslntlff  we  trill  oonslder  is, 

tbf»t  ?*ere  the  st?)tute  provides  a  reartdy  for  an  unjust  tax  finding, 

tbe  taxpayer  anuit   first  avail  hlaself  of  this  remedy.     Failing  to 

-io  SO9  be  la  subsequently  barred  froa  raising  «   defs-nse  going  to  the 

oterits  mh9n  an  notion  is  brought  to  reduee  the  tsx  finding  to  Judg- 

■ent.     In  oonslderlng  the  cmestlon  involved,  it  Is  well  to  b«iv«  the 

•ftterlRl  provisions  of  the  Retailer* s  Ocoupatloa  Tax  Aot  of  1935, 

Ob,  130,  entitled  •'Hevemie"    (Illinois  St,  Bar  Ststs.)  before  us. 

?«r.  4a9,  3sa«  4  of  the  set  provides  that: 

"If  the  depj*rt(»ent   his  r*»i^9on  to  believe  ^nd  dMM  tMliain* 
that  any   r^-turn  is  laoerrf^ot,   ^fter  notlos  to  the   persam  aMkiag 
the  return  ?»nd  s  henring.   It  shnll  correct  suoh  rtum  "•oeerdlng 
to  Its  best   Judgpsent  sad  Inforeaatlon,   vhioh  retvms  so  oorreoted 
by   vhe  departaent  shall  be   prla.<i   f-:'Oift  oorrj?ot«   *   *   ** 

It   is  provided  by  t-nt,   430,   s«otion  5  of  the  aet  tbnt: 

**In  aaaa  anjf  person  eagniiced  in  the  business  of  selling 
tangible  personal  property  at  retf^il  fsHa  to  anke  a  return 
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vlitii  and  »•  ber«in  required,  the  dapartaent,     fter  notlM  to 
•ueh  per  sea  anid  9.  b*  ring  thereon,   shall  determine  the  aaount 
of  such  tax  AOaordlttg  to  its  be^t   judgaient  ^nd   inforLa-^tion, 
v^ioh  amovint  so  fixed  by  the  depart ^nent  absll  be   uxim^  f?>.cie 
oorreet.  •  •   •" 

?9.T»  43 3«   3eotion  8  of  tbie  aot   provides  tbe  method  that  shall  b« 

pursued  in  paf^^ing  upon  questioMi  inrolved  regarding  the  oorreotnese 

of  any  return  ns   follovs: 

"For  the  purpose  of  secertalning  the  correctness  of 
-ny  return,  or  for  the  purpose  of  determining  the  ^eaount  of  tsx 
due  from  vuny  person  eng- ^ed  in  the  business  of  selling  tangible 
personal  property  ^t  ret!»il,  the  dep-^rtaent  or  <*ny  officer  or 
employee  of  the  depart  eat  design  ted,   in  writing,  by  the 
director  thereof,  may  hold  investigations  and  he-  rings  concern- 
ing any  matters  covered  by  this  Act  and  may  examine  nny  bocks, 
papers,   records  or  faeaor'-^nda  be~ring  upon  the  sales  of  tangible 
personal  property  of  ?)ny   such  person  and  may  require  the 
?it  tent's  nee  of  such  person  or  sny  officer  or  employee  of  aueh 
person,   or  of  'my  person  having  fcnovledge  of  suoh   sales,   «ind 
may  take  tcstiaiony  and  recuire  proof  for  its  inforrastion.     In 
the  conduct  of  any  investiR'tion  or  he  ring,  neither  the  department 
nor  any  officer  or  employee  thereof  shall  be  bound  by  the 
technical  rules  of  evidence  and  no  infora-<lity  in  any  proceeding, 
or   in  the  manner  of  taking  testimony,    shall   invpAid-te  any  order, 
decision,  rule  or  regulation  m?.de  or  approved  or  confirmed  by 
the  department,     the  department  or  '^ny  officer  or  employee  thereof 
shall  have  power  to  Jidminister  oaths  to  suoh  persons," 

And  then  the  not   provides  in  i'sr.   437,   section  13   for  authority  %9 

make  and  promulgag«  rules  and  regulations  for  the  purpose  of 

ascertaining  the  amount  th^t  may  be  due,   as  follows: 

"The  department  is  suthorized  to  maite,   promulgate  and 
enforce  such  reasom-ble  rules  and  reguL'^tiona  relating  to  the 
«sdmini8trstion  ©nd  enforcement  of  the  provisions  of  this  act 
as  stay  be  deemed  exoedient* 

Whenever  notice  of  hearing  is  reoulred  by  this  Act, 
such  notice  may  be  given  by  United  States  registered  mall, 
addressed  to  the   person  ooneerned  ^t  his  l?'at  known  ?vdireee, 
not  less  than  seven   (7)    lays  prior  to  the  iny  fixed   for  the  he^^ring* 

All  he  rings  provided  for  in  this   Act  shall  be  held  in  the 
county  wherein  the  taxpayer  resides  or  has  his  prinolp^i^l  plsoe 
of  business* 

The  Circuit  and  Superior  Court  of  the  county  irherein  the 
tsjcpayer  resides  or  has  his  principal   place  of  business  shnll 
hsve   power  to  review  all  questions  of  law  ?ind   fnct  determined 
by   the  department   in  administering  the   provisions  of  this   ^ct 
by  writ  of  certiorari  to  the  department.     If  tbe  taxpayer  is  not 
n  resident  of  this  State  or  h^s  no  prinoip«l  plnoe  of  business 
in  this  Stf»te,    such  venue  sh^ll  be  in  3-  ngamon  County. 

3uch  writ  shall  be   issued  by  the  clerk  of  the  court  upon 
praecipe  and  it  shall  be  served  at  le«jst  ien   (in)   a^ys  before 
the  return  dny  thercofi     Service  upon  the  director,   assistant 
director  or  administrative   auditor  of  the  Oer^art-nent   of  Finance 
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shall  b«  serTlee  upon  th«  (lep9t:rtAent.     Buoh  suits  shall  be 
eoiuBCBesd  within  twenty   (30)   d<«f8  ^^fter  »   taxpayer  has  notice 
of  the  department's  leoision  in  any  auoh  uotter.     The  deijp.rtment 
shall  certify  the  record  of  its  prooceding:8  if  the  taxpayer 
shall  pay  to  it   the  sus  of  five  cents    (5^)   oer  one  hundred 
(100)  words  of  suoh  record," 

The  cited  provisions  of  this  act  are  oontroXIlng  upon  the 
cfuestioBs  we  are  here  considering* 

The   first  question  of  importance  to  be  considered  st  this 
time   is,   whether  the  defendant  complied  with  the  provisions  of  the 
<ict   in  oTdet  to  have  %ll  questions  of  law  mnd  f^-^ct  determined  hy 
the  Oeptirtment  of  Finance  in  the  administration  of  this  Act  now 
under  oensider^tion. 

The  act  itself  provides  tb&t  in  order  to  h'^ve  these 
Questions  further  determined  it   is  necessary  th  t  t»e  defendant  have 
issued  by  the  Cletk  of  the  Ciro^uit  or  Superior  Oourt,  upon  praecipe, 
«  writ  of  oertior^^ri  directed  to  the  departaent   in  question,   snd 
upon  this  writ  the  Circuit  or  Superior  Oourt,  as  the  case  aiay  be, 
detemines  the  questions  of  fact,  as  well  ss  of  Is??,     This,   however, 
was  not  done  in  the   instant  esse.     After  the  30  day   period  had 
elapsed  the  plaintiff  instituted  a  suit   for  the  purpose  of  obt>9lning 
8   judgment  agr^inst   the  defendant,  which  it  did,   and  then  in  thst 
action  the  defendant  raised  the  question  that  no  evidence  s^-as  heard 
by  the  plaintiff  in  its  adaiuistrative  espaolty  to  fix  the  aaount 
elsiiaed  to  be  due   froa  the  defendant,      and  further,   it   is  oi?«iiBed 
that  the  defendant  w«8  denied  the  right  to  present  such  evidence 
upon  this  question.     It  does  appear  that  the  defendant  had  aa 
opportunity  to  appear  before  the  Department  of  Finance  and  present 
such  facts  es  he  dsesed  important  upon  the  hearing  of  the  matter 
in  question,  and  thereafter  if  there  wis  any  ouestion  he  believed 
should  be  deteniined,  he  still  hsd  the  ri^t  to  hsve  this  he^^ring 
before  the  departaent  reviewed  by  a  court  of  competent   jurisdiction, 

A  pertinent  opinion  of  the  Supreme  Court   in  the  c  se  of 
Wlntey  v,   barret t.    353  111,   441,  h-^s  been  called  to  our  attention. 
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in  which  opinion  the  oourt«   in  p<xrt»   s-^id: 

"In  en?«oting  laws   th«  legisl-ture  cvnnot  de-^l   j-ith  th« 
detniis  of  every   particular  c,^>g«,  ^nd  Tesisonable  disoTftion  >^9 
to  the  inanner  of  executing  a  la»  aust  neceBs)»riIy  be   ^iven  to 
adainistrative  officers.     3uch  officers,   in  the  perforaj  noe  of 
their  dutiea,   are  frequently  called  upon  to  exercise   jud^raent 
?\nd  discretion,   to  investig-te  ai^  decide,   and  ytt   in  doing  eo 
they  do  not  exercise   Judieial  T>o!Fer  within  the  !V!<»nnint-  of  thf 
constitution,      (Italia    <^a>erloa  Shipping   -^orp*   v,    l^elgop.    gyipri^; 

fri^jpid  Trunk     t'^stern  nnil^j^my  0,^,  ▼.   Industrial  Oomf   S31  111. 
$7;   Mitchell  v.   Loirden.   388  Id.   337:   Klafter  v.    fx^imingrs  of 
f^rohitects.   ^59  id,   15;   Peoyle  ▼.   #.ofella--3uffi|.   351  id,   18;   Jt.ntifj. 
V,    Xllinola  Jentral    ■Bjlro^'d  Jo.   346  id.   188),   *   ♦    *     The  oowere 
conferred  xvjon  the   0ep»3rtiient  of  sinanoe  to  •^dainlster  tbls  ■^et 
are  not  -trbitraiir,  and,   so  far  »s  the  t';€n?ral  power  oonferrffd 
upon  the  departssent  is  concerned,  the  05>3e  is  not   in  ?.ny^i3« 
different  in  principle  from  the  cases  above  cited." 

As  we  h?!ve  stated,   we  bellere  any  and  all  questions  of  law 
r<»ised  by  the  defendant  should  have  been  presented  Rt  the  hearing 
held  by  the   Oepartment  of  Finance,  and  reviewed  by  a  writ  of 
eertiorfrj^.  issued  by  tbe  clerk  of  the  Oireult  or  Superior  Oourt  of 
Oook  Oounty,  qs  provided  for  by  this  statute. 

Plaintiff  calls  our  attention  to  the  point  urged  by  th« 
defendant  that  the  "Oraa  Shop  Aet"  has  superseded  the  Het^ilers* 
Oeoup»tioa  Tmx  Act,   and  therefore  defendant,   ms  s  tsvern  keeper,   is 
not  required  to  pay  any  ooeupatioa  tax,   and  that  this  question  was 
raised  directly  in  the  i^bove  cited  esse  of  iaardon.   et   al.   v,   l^udelap.n. 
which  originated  in  the  Circuit  Oourt  of  Oook  bounty,   -^nd  further 
suggested  thet  the  defendant  contends  thfst  the  decision  in  the  ^^ 


et  ^1.  V.  Kudelman  Cif^se  is  •adverse  to  the  contention  of  the  plaintiffs 
therein,   in  th^^t   the  plaintiffs  perfected  their  appeal  to  the  3uprea» 
Oourt  of  Illinois.     As  we  hs'^e  indicated  in  this  opinion,  the  Questions 
raised  by  the  defendant  sre  controlled  by   tbe  provisions  of  the  act  in 
question,   for  the  re^^son  tbat  the  questions  of  law  and  fact  are  to 
be  determined  by  a  writ  of  certiorari  preoe«ding,   ^nd  the  alleg'itloa 
of  the  defendant  that  he  received  no  hearing  before  the  Departtaent 
of  Finance,  cannot  be  properly  r-^ised  on  this  appeal,   for  the  Mtter 
should  have  been  raised  on  »   writ  of  oertiorsri.   !?s  provided  for  in 
the  &ot« 
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I1I«   547,   In  an  opinion  of  the  3upr«a«  Oourt,  i«hieli  la  oi««terlal  to 

the  quaatlona  Inyolved  In  thla  appeal,  the  court  arid: 

"This  is  not  «n  lippeal  to  review  the   motion  of  the  body  fixing 
the  tax.  but  la  an  action  in  debt  for  the  collection  of  a 
delinquent  tax  fixed  by  the   taxing  authoritlee  and  extended 
by  the  county  clerk  in  the  asnner   provided  by  lsw»      The  trial 
court   found  the  cnpitnl  stock  had   some  value  and  should  pay 
aeaw  tax  and  substituted  ita   judgment   »b  to  th?t  tax  »nd 
neoeasarily   found  n  different  v«.luntion«     Thia  the  court  waa 
without  authority  to  do.     In  nn  action  in  debt  to  oolleot 
delinquent  taxes,   ijnregulgritiea  in  the  aaseasment  of  t?xea  or 
overvnlufltion  by  the  taxing  authorities,   not   amounting  to  fr^ud, 
o«nnot   be  inauired  into.      'Vhere  the  statute  provides  ~  remedy 
Rgninat  exoeaalve  aaaeaaaent  or  vsluation  of  pronerty  the  tax- 
P'^.yer  ouat  avail  hlaaclf  of  thia  reaady  r«.nd  csnnot   reaoirt  to 
the  courts  in  the  firat   inatsnce   in  defense  of  »n  'action  for 
ooileotion  of  a  ielinouent  tsx,     Ouaaina  v.    '■ebbe:f.   t?i8  111, 
S*l-»  Uulbprt  V,   jeople.  189  id.   114:   Keotaak  ?nd  lipmilton   iTldge 
Co.   V.   ireoolc.    3UDr?t|  Ojfp  v.  aiffloaon.   118  111.    -n4:    iVdsit  v' 
Lieb,   76  id.   198,  " 

la  the  Me  Of-ae  of  people  v.  Oakridi^ie  Cemetery  Oortterationn 

338  111.   53«  thia  aajM  que  at  ion  waa  before  the  3upren«  Court   for 

oonaider»tion.     the  court  there  s-'id; 

"It  T-t^s  established,   however,   in  C-??k  .-ildge  Oemetery  Corp.   v. 

Sax  <3offlmiaalon»   aupra,,  as  the  law,    that  the  tax-psyer  taust,   if 
•  would  SToid  over-vnluation  of  ^n  saaeaaaent  of  his  orooerty, 
Rvail  himself  of  the  reuedy  provided  by  law,   and  unlees  he  does 
ao  he  cannot  succeagfully  resiat  the  payment  of  the  tax  in  court. 
The  evidence  offered  in  thia  case  would  have  been  properly  admisa*- 
Ible  before  and  properly  consl*ired  l>y  the  t^txing  bo^  h??vlng  to 
do  with  the  fixing  of  the  aaseased  valuation,   which  in  this  ease 
W3  8  the  tax  oomaiasion,   and  a  review  could  h»^ve  been  h«id  in  the 
Circuit  Oourt  on  oonaider'^tion  of  such  evldenee  offered  before 
the  ooMimiasion. 

Thia  la  an  fiction  in  debt  for  the  collection  of  a  tax 
&nd  la  ^  collateral  ectioni     the  aripellant  seeks  the  benefit  of 
evidence  in  defease  of  th^t   ■  ction  which  it  had  no  right,  under 
the  estabiiahed  rulea  of  law,  to  offer  in  defense  of  the 
aaaeasment   in  s  direct   proeeeding  in  court  on  ap^^sl   from  the 
deelaion  of  the  t<^x  oofflmiasion.     It  is  n   fundaaient'".!  rule  of 
law  that  one  may  not   be   permitted  to  do  indirectly  thrt  rhloh 
he  cannot  do  directly.     Apoeilant  having  f^ilei  to  j'V'isil  Itself 
of  the  remedy  provided  b/  law  for  over-vsluation  of  its  ospitfil 
stock,   cannot  urge  auch  defenae  in  an  -iction  for  the  collection 
of  the  amount  of  the  tax.     People  v.   .libernif^n  ^^^nkini^  Asa*n. . 
345   111.    63?,. »  ^ ^—  • 

We  beliave  idiat  was  said  by  the  Supreme  Court  la  the 

opinion  just  quoted  haa  a  material  beartag  upon  the  caae  here  on 

appeal.     The  sot   provldea  for  the  ftarther  eonaider-stion  of  the 
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eotiotx  of  the  Departa»nt  of  Finano*  in  r«%ohiiig  Its  oonoluslon  in 
fixing  the  aaeunt  due  froa  the  defenclant«  And.  as  we  have  8t-%ted, 
the  defendant  should  have  ooaiplied  vith  the  not   in  suing  out  a 
writ  of  oertior^rt,  to  the  Superior  or  Oireuit  Oourt  for  further  oon- 
eideration  of  the  f%ots  sought  to  be  considered  in  the  ci^se  here  on 
appe^I^  and  applying  hy  analogy  the  reasoning  of  the  ^iupreme  Court 
ia  the  Oi^.se  just  oited,  we  oaa  do  nothing  but  sustain  the  -motion  of 
the  trial  oourt  in  entering  the  anount  of  the  Judgment* 

Another  point  urged  by  the  defendant  ia  that  the  trial 
court  should  hare  delayed  passing  upon  this  Question,  for  the  reason 
that  an  injunction  traa  issued  in  the  ease  of  ^rdon  at  ?J^«  v.  t^ude 


whioh  is  now  pending  in  the  Oirouit  Oourt  of  Oook  County,  and  whioh 
will  hare  a  aateriai  bearing  upon  the  question  inTolTed.  We  believe 
the  trial  oourt  aoted  properly  in  prooeeding  with  the  trial.  The 
issue  in  the  instant  case  is  not  the  eaae  ns  the  issue  in  the 
Hudelman  esse.  In  the  latter,  there  was  an  injunction  to  restrain 
the  disposition  of  a  fund  received  in  a  natter  of  somewhat  similar 
import ,  whereas  in  this  oase  the  plaintiff  s»ska   to  reoover  the 
amount  due  from  the  defendant. 

The  defendant  contends  that  the  "Dram  Bhop  Aet"  was  passed 
and  beeaflM  effeotiwe  one  year  after  the  «^etailera«  Occupational 
Tax  Aet  was  passed,  and  that  the  defendant  licensed  as  a  tawera 
keeper  is  not  required  to  pay  an  occupation  tax  as  provided  by  that 
statute.  The  Oram  Shop  Aot  was  passed  in  1334  by  the  legislature 
of  this  state.  Oh*  43,  Ul.  State  Sar  atats,  1935,  From  an  examina- 
tion of  the  aet,  it  is  ole^^r  that  it  8?8  passed  to  control  the 
mamif acture  and  ssle  of  aloehelio  liquors,  and  not  as  a  tax,  but  a 
license  or  priwilege  to  do  busineas  of  the  kind  the  applicant  deslree 
to  carry  on  under  the  "Oram  Shop  Aet«,  The  license  is  but  s  personal 
privilege.  The  legislature  has  at;? ted  in  Article  VI  of  Par.  36, 
3ee«  1,  thst 
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.iii^ad  jL-izii^s  a  •▼s.ri  Xliv 

;^-,nT'-    ^«tnr    *Tifoe    X«it#    trf* 

''(t»  «1  •aval 

t'»»«*c    fiK<*    "76-    "Qfic    K!»TU "    ar?    .''-'f  4    ft*'n ■;>;.' M«0    tnfil«09tftfc   WfT 

dtftTst  .•  ;  ^-  ;?«"Cmi'~' ^r>  fti'?   ".yw?  hiv^-  ♦'•^f.^AiC  tr*  i»a  »«t 
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rivl-rn 


"A  lioense  shall  b«  purely  si  peraonpl   pTlTiltf», 
good  for  not  to  exceed  one  yet^r  9ifter  iesuanee  uxil««a  •d«Mv 
roToked  »b  in  thi«  Aet  provided,   and  sball  not  constitute 
property,  nor  shall  it  b*  subject  to  sttaohment,   g^^rnishstent 
or  execution,   nor  shall  it  be    rlienabie  or  transferable, 
voluntarily  or  involuntarily,  or  aubjeet  to  being  enouabered 
or  hypotheosted.   •  •   •  *» 

o  fro«  this  iangu??ge  alone  it   is  •'ipparant  that  it  is  a  privilege 

£,ranted  to  the  applior^nt  to  do  business  in  this  state,   find  is  not 

p.  tAX  levy  upon  the  doing  of  buslnese,  sind  does  not  by  its  teriua 

repeal  the  Hetailera*  Oooupation  tsx  Aot,     This  oonolusion  is 

supported  in  a  aeBsure  by  the  title  of  the  Retsilers*  Oooupstioa 

r^x  Act,  wherein  it  is  stated.  Oh.  120,  Far.  43t,  i:;ec,  14,    (IH» 

kev,   Stft.ts*  1935) 

"This  Aet  shall  be  knoMSi  as  the   'Retftilera*  Ooouostioa 
Tax  Aet»   and  the  tax  herein  imposed  shall  be  in  adflltlon  to 
all  other  oeoupation  or  privilege  taxes  imposed  by  the  State 
of  Illinois  or  by  sjay  raunioi  al  oorpors^tioa  or  poiitlosil 
subdivision  thereof," 

M  are  of  the  opinion  that  the  privilege  to  transact  the 

buslnese  of  «>  draa  shop  is  not  a  tMt  in  the  sense  thst   It  superseded 

the  Retoilers*   Ooeupation  Tax  Aot,   as  we  h-^ve  indicated,     The 

judgaient  is  nfflrmed, 
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MR.   ^BTIOI  H£BEi  0£LI7<RKD  TH£  CPlNICfi  OF  TB£   COUHt. 

The  plaintiff  instituted   suit   in  the  Superior     ourt  of 
Cook  County  to  recovT  daaagea  for  the  death  of  bie  two  and  a  h^lf 
je^r  old  ton,  Hobert  Cliautsak,   alleged  to  have  been  oaaeed  by  the 
negligence  of  the  defendant  John  Lenders  in  the  operation  of  an 
automobile  truek  owned  by   iruley-O'Brlen  Ooapany,  also  a  defendant. 

There  w?iP  a  verdict  of  not  guilty     nd  ?   jud^^aient  thereon 
from  which  the  plaintiff  appeals. 

On  March  88,  1935,  the  plaintiff  and  hifi  family  liTOd  in 
an  ap  Ttaent  on  the  north  eide  of  Xorth  Avenue  near  Rolt  Street, 
in  ChieagOf     Kliao?ak  and  his  son  tioberf,  who  wae  two  ye&rs  and 
sercn  Bonthe  of  age  at   the  time  of  the  accident,   were  playing  at 
the  foot  of  the  stairway  leading  to  their  apartsent.     The  plaintiff* e 
wife  called  hia  to  dinner,   f^nd  he  left  hie  eon  playing  at  the  foot  of 
the  stairs  leading  to  their  aprrtteent  tshere,   as  he  stated,   the  gate 
to  nn  enclosure  which  prevented  the  <Ail<^  fr©«  lesvinj;   the  hallw^^y 
was  closed.     It  Hppe  rs  that  on  the  sane  d?te  a  truek  of  the  defend'^nt 

ruley-C* Brian  Comtjeny  was  being  driven  east  on  Morth  "venue  by  John 
Leuders,  also  a  defendant.     This  truck  was  loaded  i«?ith  four  tons  of 
coal. 

It  appears  from  the  evidence  of  v^itnes^eB,  who  were  ealled 
to  testify,  that   the  plaintiff's  intestpte  ran  out  from  between 
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lid  B  faflc?  OM*  aifi   to  .ft    >,  aif;^  Ttpi  Q02|j«Rt)  t 'To^y^  of  if^mw^  Mo«0 

'f?  lo  acit'^r^qo  odi  at  az9bu9<l  aaol,  ttm^ta^t^b  •liS  I0  soasjtil^lsA 
!i9b  B  obXs  ftas^ivoO  n»i«fl'0-x«XnQ  t^  beovo  ioin^  «fXldoiBo»jrs 

•  aXnsqqj)   iti^raieXq  od#  dold*  moil 
at   ^aviX  xXim^^l   aid  bax    i\i*ain£q   ttas    ^dZQl   ,8S  tfOTaM  nO 

,»9eT*i    d^Xefi  t  «fl  •craev^.  atroK  lo  abia  tf#toa  arf*  no  taoeirT  qc  ai!> 

fettt'  «T'/9Y  o«*  o**  odDf   ,fT£»«fo>    no»  slri  ba«  I«sa«iX;!{     ,0^  altfo  at 

t«  italXi«Xrr  S19W   ,tflokiaes  00:  :    It  ©d*    .;  ■  «■.;•«  to   •■MaosB  ffOT»ci 

tool  edir  ifs  ifiit  X<7  ffos  eld  n»X  ad  ftAn  ^icttiuilt)  o#  aiif  b»iiaa  aliw 
I       atsa  a««  «b»«al«  ad  aa  ,atadi»  *«sffltf  on  tiarit  ©♦  sxtlibnaX  atio««  .»d* 

X««XXm(  ad#  sHlv^aX  awrt  ^Xi4»  ail«  l»»#aarr««a  doiila  aiamoXo 
TO  -d*    tc   <ain^   «  atnft  aaaa   ad*  «e  .fcaaoXo  ajsv 

»-..  a.,   y...    -ti/rtfiv"   d^tol  no   --------  --,   ^j,  ,,;,-,.,  nsitfl'O-xaXut 

Iv         -.5"^     T/j'Ol      rftfl;      hB^-1   ,  ...^„   ,.,  ^.,.  ,tO     lArr.-..  <-P       .>     A,..,-  ~^»c.  f^,  J 
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perked  oars  and  the  ohlld  wa?  knocked  down  bjr  a  truck  o»ned 
\>j   the  defendant  eompany;  that  the  driver  of  the  truck 
applied  the  br^kea,  and  that  he  stopped  about  15  f«et  froia  the 
Child  after  it  «as  struck.  The  distance  from  where  the  child  wee 
struck  and  the  place  vihere  the  automobile  truck  was  stopped  is  a 
disputed  question  of  fact, 

^  itnesii'es  «ho  were  present  at  the  scene  when  the  acci«> 
dent  happened  testified  the  truck  sind  the  boy  approached  the  scene 
of  the  oooxirrenoe  at  the  saae  tise,  and  that  the  child  ran  out  froa 
between  two  parked  oera;  th»t  the  truck  struck  him  and  then  wae 
stopped. 

The  driver  of  the  truck  of  the  defend  ht  oomp?ny,  tepti- 
fled  the  truck  was  going  about  IS  miles  an  hour,  and  that  the  body 
of  the  child  wae  not  vary  far  from  the  truck  when  it  stopped.  As 
we  have  eteted,  there  is  a  dispute  aa  to  the  exact  place  wher^  this 
boy  was  lying  in  the  street  car  track  after  he  was  struck  by  the 
automobile  truck* 

Three  witnesses  wer*^  produced  by  the  plaintiff  -  the 
BOtoroan  Qrady,  Peterson  and  Itiss  Perkas.  ]li*rom  the  evidence  it 
appear*  that  Uiss  Ferkas  did  not  know  the  accident  h  d  hap  ened  until 
the  aotor»an  of  l^e  ea«;tbound  North  Avenue  street  car  on  which  she 
was  riding  called  it  to  hex   attention.   she  corroborated  the  teptl- 
■ony  offered  by  the  defendi^nt  timt  there  was  a  truck  parked  on  the 
south  side  of  North  >^ venue. 

The  witnees  Peterson,  also  a  paesenger  on  this  eaae  oar, 
testified  he  was  reading  a  newspaper  when  the  aotoraan  !?lacked  his 
speed, looked  back, and  said: "Look  at  this;"  that  the  passengers  en 
the  car  rushed  out  upon  the  platfont  to  see  what  it  w^s.  It  does  not 
appear  that  Peterson  wae  an  eye-witness  to  the  occ\irrence,but  that  he 
arrived  at  the  scene  about  two  or  three  minutes  afterwWds.  He  also 
said  in  ois  testiaony  that  there  was  a  stake  truck  ai^d  fovtr  or  fivo 

\ 


•oass  »AS  b9ciomxt\q.«  x^^  «*!*  *'«'^  Hturxt  »d»  &»ititjsa*  fe©fl»qq«il  t««.*^ 
soil  *tf«  «-si  fcUeio  »rit   t'rfJ  iwi"   ,9ii3it  wB-p   9dJ   ts  9tMi9mn>oo  sd*  lo 

Xftod  ad»  iMit  bfle  «T«od  ««  »«i:  jiiosi  saw  :;<otrz#  sdif  A»i. 

ai  i  ^o»*Ic(  *»«;•  ad*  o*  s*  s*i«riSi  '»*a  tv^d  •• 

«td7  ^u  ^Qtfita  a«ir  »d  idtt»  Mo3«^  ^(jso  $«t<iu<t»  »d^  ul  jinixi   8^*  TO<' 

^i  «au«&iv9  ad;r  aoi'"     .a»jii:9<i  «aid  Ms  aos  i«}94  ,t^>ni;j  xuano^Mi 

iiiTnji  beao  q«d  &  d  iat^hiopB  »d#  voak  ^oa  bii)  HBir-^  "^^IH.  Sf^s  axMqqiJS 

<»{i!>   doid«*  ito  Tiso  ;ri>»t#a  mmov^'   titioH  6tmotf#8r  uaaio^on  sdt 

ftil*   ao  bai-zsq  itsua;  i^^  «fiw  evad^  I'od}^  #asl>a«tai>  od#  xd  tiaislto  x^^^* 

.9jia»T<)  d^-soH  la  ebi'j  d^x/oa 
^laa  aoda  aid/  no  xs^esasq   a  oaXf^  «aGaiH/9H  3S!>ntl«  ed* 

aid  lieXaaX*  umrtctom  «d^  aadw  Tsi^aqe ^<»a  ji  >iaibs8-x  aav  «d  balli^iiiel 

ao  B7  -ifia^Aaex^  ^'-'^    '   (U   "^aiaj    tt*  jicoJ'':5is«   bar'^Tinad  badeoX^lisaqa 

t«B  aaab  tl  .aat^  so*  e*  B«iol.»aXq  •dt  aoqu  ttn  hadairt  xao  adi 

ad  t^t  tacf,aoa»mr30o  ad^  e^  aaffn/ia-axa  aa  o««  ao^^s^s*!   tnA*  laaqq 

orXc  »M   *q^^/nl»Tfi;rIi»  aa/janlM  a^'idil   to  ««rt  ^croda  aisaoa  •M   fx  ^aTlTia 

«7il   -to  ruftt  fMin  iiM/T^  ed»#a  a  rngrn  atadt  /ad#  x^i'O's^^bo'  *J^*  oi  bis  > 


3 

other  TChlolea  parked  alongaide  the  south  curtt  of  Korth  ATeitue.  Th« 

motoroan  Qrsdy  testified  that  as  he  operated  the  street  e»r  east  on 

BoTth  Avenue  he  wns  nhout  35  feet  behind  the  truek  and  saw  the  aooldeat 

happen;  th(^t  he  could  aee  undeme&th  the  truck  up  to  the  front  vheela* 

and  he  testified  thmf   were  no  oprs  parked  along  the  aouth  curb  of 

North  Avenue,  the  aide  of  the  atreet  frooi  «hlah  this  ohlld  darted  out 

Into  the  atreet  oar  traoka* 

Jvat  how  the  ohlld  passed  through  the  ^te  after  It  waa  cloaed 

la  not  in  the  record*  but  the  fact  is  th?t  he  re«ohed  the  sidewalk 

and  then  passed  out  into  the  street  and  w«s  struck  by  this  loaded  ooal 

truok. 

The  Plaintiff  oontenda  th^^t,  the  defendants  felled  to  keep 

a  proper  lookout,  and  pol&ta  to  the  evidenoe  of  the  alleged  distanee 

the  truok  traveled  after  it  atruok  the  ohlld  and  c^mi   to  n  stop.   In 

the  reoord  there  la  testimony  of  iritnesses  that  the  truok  driver  aade 

a  quiok  stop*  and  that  the  body  of  the  boy  itfter  he  was   struck  was 

not  aore  than  li  feet  from  the  rear  of  the  truck.  This,  of  eourae,  im« 

another  question  of  fnot  for  the  jury. 

It  is  further  contended  that  the  defendant  driver  was  charged 
with  negligence  in  turning  hia  truck  into  th«-  direction  froa  which  the 
child  ftfta   eosAng,  The  answer  of  the  defendant  to  the  proposition  is 
that  it  w«8  the  proper  thing  to  do,  be«auae  there  w^^^s  the  possibility 
that  the  ehild  might  keep  on  running  and  olear  the  truok.  ^estiona 
of  thia  kind  are  for  the  jury  and,  aa  we  have  indicated,  they  no  doubt 
considered  the  oredibility  of  the  witnessea,  and  the  teatiaoi^  govern- 
ing these  questions* 

The  defendants  cite  bjb  early  Case  entitled  Ohioage  qity  Railway 

0£.  ▼.  Young.  62  111.  338,  in  whioh  the  Suprene  Gourt  said: 

"The  weight,  to  be  given  to  one  aore  than  another,  has  been,  and 
properly  should  be,  detcrained  by  the  jury. 

The  atteapt  of  this  court  to  reconcile  conflicting  evidence, 
to  determine  ite  pre  ponder  ^moe  when  f'sirly  halanoed,  and  to  decide 
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to  ^ruo  i<ruc-9  «!(#  a<7«i:«  l^Mx^q  «K«i«  ds  9«a«  «WM<^  ii9M\itu*t  M  tea 
tuo  l^»tT<*>fe  follAo  9ldt  ffsldv  moil   ts&tte  9ii  \o  »i>ie  •dJ   «'»iisst4  4iroU 
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•  rcttt  o'^  ^mt  ten'*  le  aoli!«»u|»  t9j(#<tfi 

anoi #a«JiS^  •itinct  sifi  rp9lo  bat*  ^icam  ao  q*^  t/f^^la  hiiifi»  mtit  tad$ 
fdTt/ob  OB  x9dt  ^b^tff^Jtbal  «v^»n  9«  ««  «t)ne  t^ift  sd^  tet  ns  Jbeli  li^t  t« 
-iiT»v«3  xno&l^s^^  »rf;t  had  «teseon»i«  anit   lo  x'iIitfii>»Te  •<fi  b»T9i)i«rc 

••fioi/ 


&•  to  the  oredibility  of  witnesses*  would  l}«  a  usurpation  of 
the  functions  of  the  Jury," 

Upon  this  question  our  attention  has  been  o»Il«d  to  a  late 

ease  entitled  The  Peoale  v,  M^ore.  363  111*  102«  where  the  SupreMi 

Oourt  sfiid: 

"Tlie  Jury  wss  afforded  the  opportunity  of  observing  the 
conduct  and  demeanor  of  the  witnesses  both  for  the  People  and 
for  the  defend^^nt  while  testifying  and  wns  in  a  l»etter  position 
to  wel^  their  testimony  th»n  is  a  reviewing  eourt*     The  law  has 
eomiBitted  to  the   jury  the  deteraainstion  of  the  OTedibility  of  the 
witnesses  and  of  the  weight   to  be  accorded  to  their  testimony, 
and  where  the  evidence  is  saerely  conflicting  this  oourt  will  not 
substitute  its   judgment   for  that  of  the   jury." 

The  deoe'^sed  was  a  healthy  normal  child  and  left  hin 
stunriving  his  parents  and  two  younger  slaters,   and  the  evidence 
discloses  that  the  parents  ten  minutes  before  the  accident  occurred 
had  left  hla  to  play  at  tlie  foot  of  tbe  steps  leading  to  their  apart- 
ment, looked  in  an  enclosure  by  a  gate  ocnstnieted  and  instft^lled  by 
the  parents  for  his  protection* 

Of  course  this  infsnt,  due  to  his  tender  s^:e,   oould  not  be 
guilty  of  contrivutory  negligence,  and  in  order  for  the  next  of  kia 
to  rewover  damsfees  it  oust  appear  that  the  parents  used  due  care   la 
3:»feguardlng  the  child,  considering  the  circumstances  at  the  time  of 
the  occurrence • 

The  plaintiff  contends  that  the  driver  of  the  truck,    Joha 
leuders,  was  negligent  in  st  least  one  of  the   following  particulars: 


IS} 


Failure  to  sound  his  horn; 

Failing  to  keep  a  proper  lookout,  *i8  evlLlenoed  by 

the  distance  traveled  before  coming  to  sn  initial  stoo; 

(o)  3y  turning  Into  the  direction  from  which  the  child 

was  coming:  and  ^       , , 

Id}  By  knocking  down  the  child  away  out  from  the  curb 
in  the  middle  of  the  car  track. 

and  that  where  the  questions  of  fact  are  close  and  controverted  It 

neccaaarily  follows  that  the  instructions  .^ven  should  be  clear  >»nd 

not  oontxadictory. 

The  first  instruction  of  the  defendants  o»?lled  to  ovir 

attention  ns  being  siibjeet  to  criticism  is  as  follows t 
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atA   itii   im»  iiXiiiSt  i,kA-iiia   \ii^2.'i~iii    »   ^--w    L..ias.i-Qii»t  3£ll' 

'fXiaq^A  ii«o3"  otf  3«ls«aX   8.7«»i"f'   -^rf."*   "ta  foot    •rf*   *>»   T^ifJ   ®*  «if^  ItaX   ft#i$ 
^  !!>«iJi0!Mi£il  fen?  jbi»:to{r£t&/T  'i  \ti  9%amoliMi9  a(>,  ai  b»t9»i  «#imii 

•d   *on  Jbiifoo    ,^- r    idbn-^J-  rid  off  »«fc  ,*flfl1rai  »irt#  •eirjioo  'SU 
ft|3f  "io  ixm  90*  -xoi  t»Mo  ai  bos  4  9?>«?»riJti.,<5«w  Tso*t»*- -t^i^ffftc  lt«  t* A*J"1 
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«Kv«n  If  you  should  find  th'^t  the  drltrer  of  the  defendsnt's 
truok  m»  guilty  of  nfiglii^.7«noe,   nevertheleas  you  may  not   find 
the  defendants  guilty  unlesR  a  prapondernnce  of  the  evideno* 
shows  thpt  the  negllgenee  of  the  defendant's  driver,   if  there 
was  any  negli^jenoe,  was  a  proxlaate  eause  of  the  aooldent,  ***  " 

Up  to  this  point  the  Instruction  is  clear  nnd  not  subject  to  the 

orltloism  th^t  it  is  a  oontrallctory  etsstesaent  of  l^w»  but  when  we 

ooae  to  oonsider  what  follows,  which  Is: 

••find  if  you  believe   from  the  evidence  thrt  the  accident  was 
proxlfflately  caused  by  the  plaintiff's  intestJ^te  runralng  Into 
the   street  in  front  of  the  defendant's  truck  and  v9.9  not 
proxlaiptely  o^jused  by  any  negligence  on  the  part  of  the  defendant's 
driver,  you   .lust  find  the  de  fendsnta  not  guilty," 

we  find  It  is  conceded  thAt  If  it  appears  from  a  pTeponderaaoe  of 
the  evldsnoe  that  there  wss  negligence  in  the  operation  of  the  truck 
hy  the  defendant  company's  driver  and  such  negligence  was  a  proxiaate 
eause  of  the  accident,  then  the  jury  would  be  justified  la  finding 
the  defendants  guilty.     Then  what   follows  Is  by  Its  teras  contradictory* 
fhe  Instruction  given  aad  read  to  the  jury  ;?»dvl9es  the  jurors  th-^t  If 
the  Bcoldent  t?as  pro3tl]Ba.teXy  caiised  by  the  plaintiff's   intestate  run- 
ning into  the  street  in  front  of  the  truck  snd  fnta  not   proximately 

c«uaed  by  the  neglij^^ence  of  the  driver,   you  must   find  the  defendants 

is 
not  guilty.     Thiy  clegirly  coRt  rsdlotory  to  the  statement  read  to  the 

jury  in  the   first  paragraph  of  the   instruction,  where   it  Is  iadlop.ted 

that  the  jujry  would  find  the  defendants  guilty  If  from  9  preponderance 

of  the  evidence  it   is  shown  that  the  driver's  negligence  r<^s  the 

cause  of  the  accident* 

It  Is  further  contended  by  the  plaintiff  that  this  instruc- 
tion was  erroneous  and  d&aagtag  to  plaintiff's  eni^e,   because  It 
alludes  to  the  plaintiff's  intestate's  action  in  running  Into  the 
street   in  front  of  defendsjat's  truck,  when  as  a  matter  of  fact  this 
was  a  controverted  oueation,   and  the  plaintiff's  lnt<R»tete  being  an 
Infant  of  tender  years  hia  actions  woxild  not  amount  to  contributory 
ncKligenoe  sjod  act  as  s  bar  to  rscoveiy. 

The  defendants'   answer  to  this  contention  of  the  oialntlff 
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is  that  this  Instruotlon  la  apparently  based  upon  a  aiataktn 
ioapreaaion  that  it   is  a  contributory  neglig«n««  instruction,     Actually, 
the  instruction  has  nothing  wh'itever  to  do  with  contributory  negligsnot 
and  aasrely  covers  the  question  of  oroxi«ate  oausstion  toetween  ths 
defendants*   alleged  negligence  and  the  aeoident.     If  this  stftteiMat 
of  the  defendants  is  true«  ^id  it  merely  ooTera  the  question  of 
proximate  causation  bet^ea  the  defendants*  alleged  negligence  and 
the  aeeident,   then  this  statement  is  contradictory  to   the  paragraph 
of  the  instruction  offered  by  defendants  th?«t  if  the  drirer  of  the 
defendant *s  truck  tsss  guilty  of  negligence  the  Jury  could  not  find 
defendants  guilty»  unless  by  a  prepondemnce  of  the  evidence. 

If  the  defendants  endeavored  to  shotr  by  this  instruction 
that  the  child  waa  in  the  street  by  reason  of  negligence  of  his 
parents*  thst  should  have  been  iaoorxjor':'ted  in  the  instruction  so  at 
not  to  confuse  the  ^ury  by  the  stf^teaaent  th^t  if  the  accident  ^^ 
proxiastely  caused  by  plaintiff ♦©  intestate  running  in  front  of 
defendant's  truck,  and  not  by  ai^  negligence  on  the  part  of  tho 
defendant's  driver,  the  defendants  are  not  guilty, 

the  question  here  involved  is  whether,   froa  a  preponderanoe 

of  the  evidence,  the  defendant's  driver  in  the  operstion  of  the  truok 

vaA  guilty  of  negligence,   and  this  negligence  ires  a  proximate  cause 

of  the  accident,     the  case  should  have  been  submitted  upon  this 

theory,  mnd  if  the  parents*  nej^ligenee  in  the  care  of  the  child  oon- 

tributed  to  the  accident,   the   jury  should  have  been  advised  of  this 

provision  of  law,   snd  not  by  a  st^teaent  which  would  tend  to  confuse 

the  issue* 

Plaintiff  ooaaplsins  of  other  instructions,  but  it  will  not  b« 

neoeaaary  to  consider  thea  as  this  &nse   will  have  to  be  retried  for 
error  in  the  giving  of  the  instruction  wo  havo  considered,  and  for  euoh 
error  the  judgasent  for  the  defendants  is  reversed  and  the  oauso 

remanded  for  another  trial, 

RSVSR310  AJIO  H£MIIO£0, 

HALL,  f,J.  AMD  OEMXS  £,  8ULLIVAM,  J,  CONCUR* 
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In  %%•  Matter  of  D^  e«t«1[«  of 
SfUART,  a  Blnor/ 


I.OIIETTA  srUAHt  and  i«OR£Ttf  8T^, 
auardifta  of  th»  SkliAtc  of  8MARg'y,,^>y»  , 

tfinor,  AHASTASiA  uim^^mTmlmimitir^t     [ 

%h6   Estate  of  WAL^  AJ|i  fSEBSSA  ^lOLKOWSKI,  ^ 
MlBor»9 

^  Appellees^ 

HIALTER  A«  MhSMp  MM   Adalai«t7&tor  J^  boniy  nan 
of  the  £«tftte  of  ^k^im   zxoMOfSlI^  8#o«9oed« 

AppeiiftBt. 

This  is  «&  appoaX  txem  an  order  entered  la  the  Ciroutt 
Oourt  upon  the  aoiended  petit ioa  of  Loretta  stiurt*  thst  the 
Adalnistrator  of  the  Estf^te  of  aXter  i:ioIitoiralEl«  Soooatod,  he  ordered 
to  turn  over  to  the  petitioner  a  oortain  share  of  inauraase  aoney 
•olleoted  hy  the  administrator  upon  two  polioies  on  the  life  of  said 
falter  Ziellcowski,  p&yahXe  to  him   wife  Monika  £iol)£owski,  as  bono- 
fioiary,  i^s*  detth  oooonrat  prior  to  thtst  of  her  husbuid  Waltor 
£lollcowski«  and  also  upon  t«e  alleles  apon  the  life  of  the  said 
KoBlka  SioUcowskl,  ptqrahle  to  her  husbniiid  as  henefioiarr.  in  ansver 
was  filsd  by  Ansstasia  Miohalek,  individually  aad  as  guardian  of  the 
Ziolkevski  Children^  denying  that  the  petitioner  «a«  entitled  to  the 
relief  prayed. 

fhe  l>rebate  Court  found  that  Waiter  aolkowskl  wilfully 
and  wantonly  killed  his  wife,  Sonika.  ai«d  ordered  alter  £iolkowski*s 
Administrator  to  pay  over  to  Monika  Ziolke«sll*e  Adainistratriz  all 
the  money  oolleeted  on  all  the  polioies* 

An  appeal  was  psrfeoted  from  this  order  to  the  Oirouit  Court 
i^ere  Loretts  Stuart,  the  guardian  and  administratrix,  was  permitted 
to  testify  over  objeotion,  that  her  aether  had  been  murdered 
^  her  step-father,  but  the  Oireuit  Oourt  dseidsd  that  ths 
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■0IM7  should  b«  paid  to  th*  ohildr«B  of  Itenika  ^iolkovski  Instcnd 
of  to  tho  adoittlstrfttrix. 

The  tbeoxy  of  plaintiff  «c^»imk  ic  that  th«  testiffioiqr  of 
I«rott«  Stuart  la  the  Oirouit  Oourt  was  improperly  adaitted,  the 
witness  being  an  inteT<>8ted  party  contrary  to  the  provisions  contained 
in  Ohapter  5X»  Section  S  of  the  Evidenoe  Aot,  111,  Her.  Stats*  1937; 
that  even  adaittiag  that  Walter  Ziolkotrski  did  wrongfully  kill  his 
wife*  this  would  not  bar  his  ehildron  from  reeorering  the  benefits 
imder  the  insur^noe  policies  on  his  llfe|  that  the  siotion  of  Loretta 
Stuart  was  laproperly  breugtit  against  the  appellant  herein  instead 
of  the  insurers* 

Appellees*  theory  of  the  ease  is  that  appellee  net  beinc  a 
tlaisant  in  the  teehnieal  sense  of  the  word*  as  used  in  Probate 
i'roeedure*  is  not  an  "interested  party" **  within  the  aeaning  of 
Qhapter  51*  Section  2   of  the  £videnee  Aot;  th^t  the  killing  of 
Monlka  Ziolkovski  laf   Salter  ^iolkowski  deprived  him  of  all  his  rights 
In  the  insuranoe  polioies  on  her  life  payable  to  himself  as  benefieiary 
and  in  those  pollolee  on  his  own  life,  payable  to  her  as  benefioiary; 
that  appellant  having  reeoTered  money  from  the  iiumrers  on  polleles 
In  which  appellee  claims  an  interest,  the  claim  is  properly  brought 
against  appellant  directly  in  the  Pr«b!!te  0<mrt9 

Prior  to  joining  issue  in  this  court  I<oretta  3tuart* 
individbaally,  Loretta  stusrt  as  Ouardian  of  the  Estate  of  F.d«ard 
Stuart,  minor,  and  Seymour  ^*  tewls,  as  administrBtor  dc  bonie  noi^  of 
the  estate  of  ^onikA  Ziolkowskl,  dtoeaeed,  by  aeyaour  »•  Lewis  and 
X*eon  M»  Despres,  severally  and  jointly  moved  the  oourt  to  dismiss 
the  appeal  filed  herein,  for  the  reason  that  notice  of  appeal  had 
not  been  properly  served  in  conformity  with  the  rules  of  praotice* 

The  provisions  of  the  Civil  Frt>t.etiee  Act  and  the  rules  of 

the  Supreme  Oourt  relating  te  the  giving  of  notices  of  appeals,  is 
In  part  as  follows: 


bf*tQ&i  ii9voAL6i'^  titlwt 
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6*«#eeri  alt>T&«{  4^*siA& 


"8*rvlee  of  Motioe  of  App«aX« 
Ral«  S4«   (1)     A  oopy  of  th«  notloe  by  vhleb  th«  8pp«ftl 
is  perfected  ehall  be  cerred  upon  e^oh  appellee  and  upon  any 
«o-p&7ty  «be  does  not  appear  i$9  &pp«IIftnt»  and  upon  ttxtf  other 
p«»on  or  officer  entitled  by  lav  to  m  netioe  of  appeal,  within 
6  days  after  sHld  notloe  of  appeal  1«  filed  in  the  lover  oourt." 

The  notioe  of  appeal  in  this  oisee  apparently  reoitee  that 

KLlsabeth  llieluilek  ae  adsiniatratrix  ^  l?oflia  n^i^i  of  the  est%te  of 

Walter  Zlolkovsici,  deeeaeed,  vaa  appellant  and  was  eubstltuted  by 

Walter  A,  vrade  ae  de  bonia  np^tt  of  aaid  eetate.     Appellant's  notloe  of 

the  filing  of  notioft  of  appeal  is  signed  by  the  ?<ttorn«y  for  £lisabe-tti 

iliobalek  ns  administratrix  j£  Iponis  n^n  of  the  estate  of  waiter 

Siclkovsiel,  deoeased  and  is  addressed  to  ^eyatour  Levis*  attorney  fOT 

Loretta  Stuart »  individually  ^nd  me  guardian  of  the  estate  of  £dvard 

Staartf  ainor*  and  Anaatasia  uioh<)lek  aa  guardian  of  the  estate  of 

waiter  and  Theresa  Ziolkovsicif  ainors*  and  is  receipted  for  by  Seynrav 

lU  Levis »  attorney  for  I<oretta  Stuart «  indivichi^lly,  »nd  as  geardiaa 

•f  the  estate  of  fdvard  Stuart,  olnor  and  Aaastasiit  kiehalek  as 

guardian  of  the  estate  of  ralter  $j3d  Theresa  Zielkovski,  uSautru*     !<evif 

vas  also  administrator  d£  bpni?  ti&n  of  the  estate  of  Kiehail  ^iolkevski* 

dsoeased* 

It  i^7ther  appears  from  the  reoord  that  in  addition  to  the 

parties  to  whom  notloe  vas  given,  there  were  approximately  10  ether 

parties  of  record  in  the  Oirouit  Qourt  upon  vhoa  no  notiee  vss  served* 

They  vere,  undoubtedly,  the  ^o-parties 'intended  by  this  rule  of  eourt, 

and  the  failure  to  serve  notioe  on  them  is  in  violation  of  such  rule. 

It  ie  olaiawd  in  the  action  th^t  the  opposing  oounsel  misled 
appellant's  oounsel  as  to  vhtti  he  represented  %ttd  that  n^en  notioe 
vas  served  upon  him  he  should  have  indioated  vhom  he  repressnted*  We 
are  not  passiog  upon  vhether  or  not  the  ethioe  betveen  counsel  were 
proper,  but  the  failure  to  serve  notices  of  appeal  upon  all  parties 
to  the  suit  in  the  Oireult  Oourt  vas  a  violation  of  the  Civil  JPr^etiee 
Act  and  the  rules  pertaining  thereto. 

for  the  reasons  herein  given  the  appeal  is  di«sissed« 
«BBI.,  P.J,  A«9  HAW.,  J.  OOitCUR.  *^^^*^  MSMISSES, 
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In  ttx«  Matter  of  the  Estate  of 
LORSTTA  STUARt,   a  aliio7« 


WHlTfA  STUART  and  LCx^-TT.^   'TliftaT,   as 
OoardUa  of  tlie  tat-^te  of  ^  ;)•..- ^a  3TL?Aai, 
iflnor,  hUhSt^BlA  itlOHkhlji,  as  Ousrdlan 
of  the  bsti^te  of  waLT^m  kkQ  tH£Fi£3A 

Aooeileesy 


APFtAi.  rmu 


OlaOOIT  GOURT 


OOOI  OOUITT* 


V^ALTIR  A*   WASif  a«  Admlnlgtr-itor  ^  bonis 
non  of  the  Estate  of  s^altej?  ^iolkovalcif^  qJ  yy    T     /\       fi  ^  ^ 

Appellant.  !> 

qu  ^m&mmp 

MR.    JtfSTIOE   DEMIS  B.    SJlLIVAil   ^Lif CKEO  THI  OPISIOII  OF  fH»  OOtiHT, 

An  opinion  waa  fiXed  by  thia  oo»Tt  in  the  ^bo-re  entitled 
e«u8e  on  June  39,   1338,  end  a  relie?^7lng  ▼««  granted  on  o^tltlon 
of  tiie  attorneys  for  appeiieea.     In  their  petition  for  rehearing 
oounael  oontenda   th  t  «11  parties  in  interest  h.9d  reeeived  notice 
of  appeal.     The  record  in  this  o^^e  ahowa  to  the  oontrary. 

After  reoonoidering  the  entire  matter,  w©  have  eoaw  to 
tne  oonolueion  th^t  the  deoision  reaehed  in  our  former  opinion 
dated  June  39,  1938,  waa  oerreot  and  should  be  adhered  to  in  all 
p»rtio\ilar8« 

For  the  reasona  stated  the  appeal  is  dismissed. 
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?EOPU>  or  f HS  STAfB  OF  IU.IXOX0* 
•X  fl  JOaS  S.    RU90E, 


WXLIIAM  aiLBKBf*    FRAXS  0A7O. 
t^RAETTA  flRSI  aad  MART  BMSmSff, 
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m*  jvmiat  oisis  i.  @ix.LX?iji  mtutnm  tm  opiifioi  of  the  oouht. 

«ly«a  ftad  ^rr  Barrett  bri&g  thi«  ftppoal  frea  «t  jud^B«nt  order 

•mt«r«4  In  the  Uouaty  Court  fiadbLng  e%9h  of  said  defendant o  guilty 

of  eentespt  of  court  attd  deatenelng  «s«h  of  thea  to  one  yesr  ia 

the  oomnoa  Jail  of  Oeolc  ^ujatf «  Iliiaois* 

The  &h9V  tm.a»A  def*f^iidftat«  served  as  jodgee  ftnd  elerles 

of  eleotion  in  Moveaber*  ]LtS4«  aad  oa  Felsruary  &,  X936,  %  petition 

vaa  filed  by  the  relateir  Joaa  S.  mteon,  s^llegiag  tbat  while  eervlag 

and  aetiag  %s  judges  aad  olerlce,  s^ld  defftadsuRte  did  fraudulently 

■elte  a  frtlse  o&avaas  ead  reiura  of  the  Totee  o«^9t  ia  the  34th 

preeinot  of  tue  4Snd  Ward  and  vere  pjilty  of  oorrupt  and  fr<vadulent 

Qonduot* 

After  hearing  evidenee  the  eourt  found  thrt  the  aheve  bmmA 

defendeate*  end  ea^  of  the«»  excepting  Mr»«  ^ohin,  wma  guilty  aad 

eeateaeed  thea  to  one  ye«ir  eaeh  in  the  Qouaty  Jsil. 

The  OBWiee  e^at  on  for  a  he^^rlng  on  April  3i«  1938»  end 
%tt9T  eoae  29  eontiauaaoee*  pert  of  i^ieh  i^re  »t  the  repeat  of 
defendainta«  was  ooneluded  on  SoTealaer  2,  1936. 

The  reoord  ia  thie  oase  eheve  the  preoeeding  to  he  r^ither 
unusual.     The  ^eaer»l  eleotioa  out  of  whieh  this  ense  grei^  ooourred 
in  Soveaber,  1334.     Ho  f»etloB  rm.9  takea  until  15  aonths  loiter  in  1939, 
idiea  the  ohief  olerk  of  the  Election  0eaaissioner*8  Office,  John  3. 
Rusoh,   filed  a   petition  maklag  the  oh^rges  as  aforesaid.     After  T'^riouo 
heirin^  the  Judgaeat  orders  end  seatenoes  as  to  the  defei^iiiBts  were 
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entered  la  BftTMiber*  1936« 

W9  d«  »*t  think  til*  t}t)lX«t«  in  this  oei«e  wear*  propexijr 
«idjiids8lbl«  in  «Tld*BO«  oT«r  dttfendaati^  objeetloa.     fhf  mr«  •^•va  to 
luivc  b««n  in  <«  box  tle<i  with  i&  rov*  upon  wbioii  both  the  Qeals  on  the 
box  9.9  well  ae  the  aeale  oa  the  rope  eere  deetroyed,  Also  the  b^llote 
had  beea  tr«aoported  to  different  loestloaa  for  etorsge  and  exaisisA- 
tloa,  ajtJIcing  it  poeslble  end  highly  probable  that  the  bsl.let«  hmA 
been  tajupered  «ithj»  thereby  deetrofing  their  evidentiary  v^alue* 

Za  the  recent  onso  of  ffyj^at  ▼.  mwfU*  36©  lU.  479. 

irhieh  ««8  an  eleetlon  ooatest  OA-se.  the  Sapreat  Oeurt  at  page  48I,e%id: 

"AOtual  t 'tapering  with  the  bollote  Mod  aot  be  ehoim  to  cleatroy 
their  e-7ldenti!%ry  v^tlue.  i»ut  it  le  eaeui^  thftt  the  opportunity 
for  uBlnwful  interferenoe  ■«?;«  afforded*    (Boltoa  ▼.   malea.  350 
111,   SO,  and  e^eee  therein  olt<«l,)  Applying  the  rvle  to  this  c^se, 
«e  ere  of  the  opinion  thr^t  the  erldenti^xy  vf»lvie  of  the  ballots 
warn  deetroyed*     in  Sibley  v.  |taijter.  347  111.  28$,  sud  ^pflyn 


▼*  0<yg»f'  363  id.  469,  re  held  the  aerc  fact  that  the  twllete 
were  ls»p%  la  oa  unloosed  r^eeptaole  for  eeirer^l  deye,  ^ea  the 
eeals  reselaed  intaot,  did  not  iapslr  the  evidentiary  value  of 
the  b^lots.     Here,  however,  the  uaoo&trf'dioted  evldeaoe  is  thst 
the  ge&l  St  th«  tlae  of  this  trl^  9%n  not  the  @e%l  th^^t  w^^  put 
on  the  bag  on  the  night  of  the  eleetlon.     If,  th@n,  the  seal  w^s 
re«oved,  there  ean  be  no  doubt  th^t  there  w^^e  &Nple  op^rtunlty 
to  t&fifer  with  the  ballote*     Uader  these  eiroutteti'.nees  the  eiroult 
•owrt  oorreotly  held  the  bs^lleta  hsd  ifa»i  beea  properly  preserved, 
and  thnt  the  eleotion  r^Ptiarna  were  oeatrelllag** 

The  ballots  in  the  in»t«nt  saee  «ere  wrongfully  tiaitted 
la  evidenee.     The  eleetlon  law  i»  this  State  forther  provide*  that 
all  bsllete  sMSt  be  deetreyed  by  the  offlol&le  la  ehurge  thereof,  six 
iBonths  after  the  eleotloa  uBles«i  n  ooatest  for  »o«»  of  floe  wna  peadl^c. 
lo  eoateet  wsa  peadli^  »t  the  tlaM  of  this  he^rlag. 

Per  the  re^sone  herein  given  the  ^twlg^ihnt  orders  of  the 
Oeuttty  Sourt  eeatenolag  e^^^eh  of  the  def«¥ad«at8  to  the  aouaty  Jell  le 
hereby  reversed* 

HHEIi*  F.J.   419  VOA,  J.  OOSOGft. 


.'•i    *d:.t    «»«.^S    #S*jiX;>9   3l>i#0«>X6   till    Mm    i^oim 


■^Alft'.eT-    «Si-T-«r    .3>3?>'P.    'tJETiI    .'T1    p4l' 


J  *»!/■•«, 


»#»XXBrf   srfT 
wiEj«»li  mi  r»m  «toXX*tf  U« 


.t    »J/i 


.'..Sf    «J»i: 


399313 

PEOPLE  OF  THK  OTATi,  Ci?    liHHOIS, 
ex   rel  JCHN  S.    HUSOH*  )         AfFEAt   rROM 


App«ll«e, 


^OUSTY   CCflHT, 


fU>UAK  GItBSRt,    rftAJiK  OATO,    LORITTA       J  COOK  OOUMTT. 

1IXII»I  and  MiiKY  ^AdHiTt,  )  |j^ 
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Appellants* 

MR*    JV6f ZOK   QfiHIS  iC.    SULLI^AJi   D£L|VKRE0  fHB  OFIMXOM  OF  tm  OOUHf . 

A  petition  for  ».  rebearing  was  filed  by  the  relator,  whieh 
wM  grimted*     The  petition  dees  not  urge  tbnt  the  oourt  reverse  its 
deoision  but  tbat  oert^^in  language  used  be  oodified*     $ith  this  we 
s^ee  as  the  evidenoe  supports  our  Goneiusion  «ind  deoision. 

Pursuant  to  the  stiggestion  of  oounsel  for  th«  rel?<tor, 
INI  ntm  deleting  three  paragraphs  whlota  sppesir  on  pstge  2  of  our  former 
9pinion»   oegiuning  with  the  words,  "le  do  not  think  the  bailots  in 
this  ease*',  eto*  and  ending  with  the  words,  '^Ho  contest  trss  pending 
at  the  tiaus  of  this  he<;iring«**      We  have  substituted  therefor  the 
following: 

A  careful  review  of  the  evldenoe  in  this  case  shows  that 
the  charges  by  the  st^te  were  not  prowen  by  such  clear  aad  oonYinoing 
proof  as  the  l».w  rppuires.     The  testimony  of  the  various  witnesses 
refuted  the  ohnrgas  aade  by  the  relator  and  nn  was  aaid  in  PeopjLe 
ex  rel  Rusoh  ▼.  Kotw-^s.  375  111,   App,   406,  the  state  is  required  to 
produce  '*'i/!Ost  convincing  evideaoe  of  the  truth  of  the  charge*  before 
the  respondents  eould  be  fou&d  guilty,  the  proceeding  being  quasi,, 
criminal,  Oehler  v.   tevy.  168  111,   Anp,   41,* 

For  the  reasons  herein  given  the   juigment  orders  of  the 

Oounty  oourt  psre  reversed, 

JlJDSatKMT   Ct.;'-.-tS    t£VEfl3I0, 

UA1.L,    P,J.    mn  HtBEIi,   J.    OOMCUR, 
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98^  .A, I  T6S 


»sittiilS»o<iA 


ai  utolt 


•iiCXTatfli  .Kit 


'.  yslmollot 


■^i* 


'I'         fT 'J  V 


■  ■  «a  te  M:.. 


SOS*"  ••ufeeTv 


>ut.  j;    .1.  ,.:-ti;iii  QA..  .t.'i   , 


40000 

OAHSOU   PIRU  S90TT  &  OOMPAJfTf    a 
ooxpor  tion. 


AFPSUi  fsoai 


OHBOKER  TAJCI  OOiCI^A&Y,   n  ooTjipT^.tion, 
and  C.  a«TTita, 


On  Appeal  of  OH£OK£R  XAXl  OOUPAKY^ 
Appellant* 
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MR.    J1I8TI0K   SffiNIS  t,    SUILIVAM   aELI^E-SO  fHK  OFIMIOU  OF  THE  OOU^, 

This  10  an  appeal  from  a  judgment  entered  In  tbe  tfunloipaX 
Court  In  favor  of  Oarson  Firle  Soott  &  Ooapany,   lalalntiff,  «nd 
against  the  defendant  Oheeker  Tsixi  Company «   aasesslng  plaintiff** 
damages  at   the   sua  of  |438»49.     The  defendant  C.   (Serrits  w^e  found 
not  guilty  and  the  Oheoker  J^.xi  Oompatgr  brings  this  appeal* 

The  aotion  arose  owing  to  the  faot  that  one  of  the  windows 
in  plaintiff's  store  wss  broken,  thro<.igh  the  negligence  of  defendant* 

The  e-ridenoe  shows   th 't  the  defendant  through  Its  serrj^nt 
in  opersting  a  t^xioab  ran  into  another  autiu^bile  and  as  a  result 
of  such  collision  n  nut  ?»nd  bolt  were  thrown  throu^  a  plate  glass 
window  in  the  store  of  plaintiff^  destroying  it;  th^t  plaintiff 
had  to  pay  said  sua  to  have  such  plate  glass  window  replsoed* 

Various  defenses  were  int«»rposed  suoh  as  whether  or  not 
Carson  Pirie  Scott  *  Company  owned  or  possessed  the  store  or  the 
glass  in  the  window  of  said  store  ^nd  «l8o  thnt  the  price  to 
replace  s.^^id  window  in  its  former  condition  vms  fixed  hy  a 
"■•nopolistio  ooablne"*     The  evidence  was  ample  to  prove  plaintiff's 
olftia* 


fitAan* 


JUS'> 


jy.' 


( 


8     .?» 


,;^ii.i;qn.' 


^88  .A.ITGS  ; 


,iif-i. 


■     i     I  ,.:  •-?  /%i  T  •»■  A  #S 


.    .    ..,,-^sitC   «4:t  JlMn;  t^''    •     ♦  ^^ 


•tofcffi'    ^*'':f  ■?  "   9CC  if.«^*  ■?«.:'^  -■'i^v    <>9  xtat^-Q  m<nr  iTcXit^i   ^r,f 


tttit) 


09JtlX5«i- 


*CJ^TT»»   stfi:  rfgjuo«ft#   *a*b«flit»6  »d*   /-^K*   •fNWS»  ••ffftjf.'^rs  »(ST 


r: .  ^m  bam  9£H 

,1.^^   --    It  mcbtttm  ^imntg  ^f^iti  A»un  ev-;'   c-'  miss  btt^t   \ 

•rf#    TO    OlO^'"    *"'^    '■v^rry.^BO.      t       h-'ywc,    ^^    f'.<n 

•  Mi4ti.O 


The  dafendan*  vn>»  responsibl*   for  the  d«ttruotlon  of 
plaintiff's  window  ^nd  should  pay  for  it*   repiactm«nt.     We  do  not 
think  the  nmount  of  daangea  eKoessive, 

For  the  reaso&e  herein  set   forth  the   judgisent  of  the 
ttanieipfO.  Court  of  Ohioago  is  affiraMd, 

HALL,    P.J.    AHD  mmi,   J,    OOMOUR. 


•  (■•^    f«XuAh 


JiesniGiFikh  oouRt 
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FBOPUB  OF  THB   STATl  OF  lhlljm%,     /I       I      fiiRHOH^, 
Oefendant  in  irror* 

wmm  PK£ij;»  ^^  )  or  ohxcaoo. 

n.in.iff  1.  e™,.     I   2  9  7  I  .A.  6  3  6' 

ilR.    JU3TI0S   DSHIS  E.    3UI.LIVA8    i}£LIVi:H£0  TH£  Of'XiSXOii  OF  THE  OOtJRT. 

This  cause  eoMis  before  ue  for  rerlew  on  a  writ  of  error 
to  the  MunioipaJL  Court.     The  tri?;!  oourt  found  the  defendant  Robert 
Peele  guiltjr  of  hsiring  obtsiaec]  money  by  false  pretenses  and  entered 
judgment  on  the  finding  assessing  defendant  1100*00  and  costs* 

Ths  inforastion  charged  the  defendant  with  having  knowingly, 
aslieiousiy,  designedly  and  unlawfully  pretended  to  Loretta  Ehrlich 
thMt  the  defendant   "did  operate  the  nursing  hoae  known  «i8  Hristoerat* 
nnd  th- 1  the  pstienta  to  be  lodged  in  s??id  nursing  home  v?ere  attended 
by  female  nurses'* j  that  the  defendant  «t  the  tisie  the  %^d  repre- 
senti^tlon  w^f^s  made  knew  that  the  s»ate  w^s  untrue  t<ind  f:*lse  snd  thst 
the  said  paitients  were  not  attended  by  female  nurses   but  on  the 
contrary  were  attended  "tif  male  attendants'   th^^t  the  eofflplainaat 
relying  upon  the   truth  of  said  representation  did  p^y  to  the  defendant 
the  sua  of  »50*00  for  services  to  be  rendered  to  the  mother  of  the 
oomplsinsnt,  one  Rebaooft  Vslusteln,  whereby  ns  the  result  of  the 
f^tlse  pretenses  the  oomplain»nt  removed  her  aother  from  ssid  "Home* 
snd  as  a  oonsequenoe  ooaplainnnt  w^s  chested  And  defrauded  out  of 
said  sua* 

Ko  motion  to  quash  the  information  ^^^^s  made*     Motions   for 
a  new  triel  -^nd  in  arrest  of  judgoent  ^-ere  overruled  and  Judgaent 
entered  on  the   finding*     No  report  of  the  proceedings  nor  of  the 
evidence  was  furnished  this  court  suad  the  defendant  raises  three 
points: 


^to%i!&  ai.    ««4fir««*t*& 


\  * 

V 

,<tf  ufuim  ,*•  sifLuc  soxTefTii  .« 

#T»rto.w   !rftri;n9i9f>  ftif*  b««o'  .Ai^t  «w{f     .^iwoD  i<«)^ioiaiili  tilt  «t 

*ti**  ttif>.  ©•ist'V  i>««!  9int*H0  Bft-BT  »«!e»b  •!}*  *ftii#  *«njt   s»^.««p   =     •  n«J*«#nr 

tot   snoi^ott     ••Isiia  8s«r  xiol#«arTolni  »if#  {te«un  «i  arjiitaai  Mi 

«d[^  to  TOA   iruntb*i^oer'.i   •di  to   ^«094»i   oM      •9l(i^irlt    ad^  oo  l>»«a#ii* 


3 

1st*     That  the  iatoTo^tion  upon  whloh  defendant  w^t  found 
guilty  i^nd  sentenced  does  not  obe^rge  a  orltiie; 

2nd*     That  the  cmirt  erred  in  overruling  the  motion  In 
arrest  of  judgment; 

3rd*     That  the  eourb  erred  in  everruling  the  aiotion  to 
▼aeate  the  judgment* 

A  fftlse  pretense  is  sueb  a  fraudulent  represent^^tion  of 
an  existing  or  past   f»ot«  by  one  who  knows   it  not  to  be  true,  <-««  is 
Adapted  to  induce  the  person  to  rhoa  it  is  msie,  to  part  iFith  sooe* 
thing  of  value.      It  may  relate  to  qusility,  quantity,   the  nature  or 
othtr  incident  of  the  axtiole  offered  for  sale,  whereby  the 
purchaser,  relying  on  such  false  representation,  is  defrauded* 
J?»ok8on  r*  fhe  i-eoole.  136  111*   139* 

It  will  be  jaotcd  that  the  infor/aation  in  this  case  is 
inartisticaliy  drswa.     A  part  of  the  inforaastion  rends:    "that  the 
patients  J^  be  lodged  in  said  nursing  hMie  yf;^f  attended  by  female 
nurses***     The  verbs  used  in  that  olaiftse  do  not  agree*     One  is  future 
tense  and  the  other  is  pest  tense,  which  resiats   in  making  an 
inconsistent  statement* 

The  infortaation  further  oh^rges   that  "the  complainant 
relying  upon  the  truth  upon  the  said  represent ^^t ion  did  pay  to  the 
defendant  the  sum  of  fifty  Dollars,  for  services  i£.  be  rendered  to  the 
mother  of  the  complainant*"   As  before  stated  no  motion  to  ouash  *as 
made  and  tfmfendaat  evidently  knew  what  w^s  meant  and  w»s  content  to 
proceed  to  trial  upon  the  inforaftion  and  charges  contained  in  the 
complaint* 

In  the  esse  of  Feople  v,    Jonnldeon.   341  111,   370,   at  page 

371,   in  speaking  of  the  auffioienoy  of  indiotmente,  whioh  by  aamlogy 

would  include  inforfoations  the  court  said: 

•Paragraph  716  of  chapter  38   (Smith's  3tat*   1939,   p.   1061,)   provides; 
•Every  indictment  or  <jcou8«tion  of  the   ^rand  Jury  shall  be  deemed 
sufficiently  teohnief»l  nnd  correct  which  states  the  offense  in  the 


t 

ai   i.  _■..,«       ...    .,:.^.;,'-       '      "'    '-   -"■-•    +-'   -«     -it   *|j<fl      ,6fl8 
of  aoi'  -.rtltrtf^y-  im  tiruoo  »il*  ttrfV      .brS 

si    «-;     ,»U73    3-     O^    J.Hl    it  I    «W<»aj(    Qlt^    Alio    X^f    ,|9^%    #««q   tO   SQ^^B^tX*   UB 

*fivr.,>.  M...    :  .„.;'j:ir'l   aoJ:1^r^,^ct'iIii   •/IT 

«««  jfi»*i/p  0^  aoitOB  Oil  b94sta  <»Z9^»4  hf    *'«»a«aicXt«oo  •it#  Ic  79tf#«i 

L>.^  ^uotnckO  6^R  hue  tftatt)  s^^  ^fjufw  vsaH  \ltm9tJt:n  ta«ta»t«*  hAs  abMi 

4ift  Ai  b»ai;'iaoo  a  %<t^o  &n<    nolirolmt  9iii  aocu  Inixf  oi  J^9ft^ 

•^nisIcTBOO 

Y9«1«A4  x^  xfOi.fi''   ,»Jji»ifcrf^it:i!i    iu   4vji*i*^llaa  BUS  Xo  aalJUia^i-    •-*    •-*-^* 

y  i<t>   tiiuo9  •Ai  8uoii^Mi«»tai  «tvXMii  blmrm 

K-'.ft.u'.')    m  T-jtr-rfo  lo  air  rfq#iTS«X«^* 

siollluo 


teroMi  &aa  langu&g*  of  tbe  st'^tute  creating  the  offense*  or  so 
plainly  that  the  nature  of  the  offense  may  toe  eiaily  understood 
by  the  jury**     vhere  c   statute  clearly  define*  an  offense,   *in 
indictment  charging  the  offense  aubst??nti'5lly  in  the  language  of 
the   9tsitute  ie  sufficient,   snd  one  good  count   in  an  indictment 
is  sufficient  to  8U8t>^in  ^.  verdiot.      (peopj.e  v.  tloyd-   304     111, 
33.)     fin  indictment  is  sufficient   if  the  defendant   is  so  notified 
of  the  charge   ^s  to  be  able  to  prepare  his  defense  and  the   i^stf 
can  iinderststad  the  offense  nnd  the  court  pass  senteaoe  in  e»se 
of  conviction.      (reQt)le  ▼*  Op^,e)ff«   :»r>3  111.  523;  aiever  ▼.  leoole, 
204  id,   170,)   •   *    '    In  j-epple  v,    Johen.   supra,,   on  page  525,   it 
was  snid:    'arent  nioetiea  and  strictness  ox  pleading  should  only 
be  oountenajnoed  ?nd  sup  orted  when  it  is  -apparent  th«t  the 
defendant  -fisy  be  surprised  on  the  trial,   or  unable  to  aeet  the 
charge  or  iaake   preparsti^s  for  his  defense  for  ■  '^at  of  ^reat 
certainty  or  partioul^rity,      (Caaady  ▼.  Fe^pjLe.  17  111,  158.) 
The  oritBinal  law  is  fast  outgrowing  those  technicalities  i?hieh 
grew  up  when  the  punishment   for  crime  'v^a  inhuman  and  when  it  ^P^a 
necessary  for  the  courts  to  resort  to  teohniealities  to  prevent 
injustice  from  being  done,     those  times  have   Dueaed,  for  erininal 
law  is  no  longer  harsh  or  inhuaK^a,  and  it   is  fortunate  for  the 
safety  of  life  i^nd  oroperty   th^.t  teehnionlities  to  «  gre«t  extent 
have  lost  their  holdj" 

In  the  li^t  of  this  laa^%g«  »ndi  having  in  sind  the 

ooapl&int  upon  irihioh  the  defendant  ^^ent  to  trial*  the  question  arises, 

of  »?h»t  rights  wsis  h«  deprived?     The  eourt  acting  in  plaoe  of  the 

jury  evidently  understood  the  eharges  and  defendsnt  tras  not  surprised, 

AS  before  ststed,   «•  have  no  evidenae  before  us  as  to  irtiat  oeourred  at 

the  trial,  and  as  was  said  in  the  o?5se  of  f;eo-pl,e  v.     *osenbe riS« 

Appellate  Oourt  So,   22169  (opinion  not  reported  in  full): 

"Under  such  ciroua8tsB.ee8  it  will  be  presumed  tJiat  there  ^ere 
proceedings  before  the  court  suffioient  to  sustain  the   Judgment," 

Trea  a  review  of  the  Halted  record  before  us  we  oannot 

say  that  the  defendant  w-ts  deprived  of  any  rig^t  and  ??e  must  pre suaM» 

that  the  judge  heard  sufficient  evidence  upon  which  to  j'se  the  finding 

of  guilty,  no  objection  hnving  been  mnde  to  the  charges  in  the 

information.     A«  to  the  other  points  asade  they  are  wsrely  tc^nic^l 

ind  without  aerit* 

For  the  reasons  hereitt  given  the  Judgaeat  of  the  Munieipal 

Jourt  is  affirasd, 

JUQGtCEMT  ArriRM£8. 

HALL,  ?.J.  AMD  HSBEL,  JT,  GCNOUH, 
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eSM.  MAmiMA,  doing  buslnesj 
BSJI*8  TRl  STiTC  MOTOH  KJfcTriSS^ 


aottiusa  xiistraAfiCE  comi  aj.y  of 
AMERICA^  a  Qorpor- tion. 


.pp.ii.nt.   )  29  7  I. A.  636 


MH.    JUSTICE   DKHXS  E.    SUtLlVAJI   MLIVSHfiD  THS  OFIMIOM  Or  THB  OOURT. 

A  judgment  ^9  entered  in  th«  Municipal   Jourt  in  favor  of 
plaintiff  for  the  sua  of  |1&S0»0C  for  daaagos  to  plaintiff* s  auto- 
aobilc  truok  v^ioh  «««  daoaged  lay  fire  and  vhieh  %as  eovcred  toy  a 
polloy  of  ineursnce  issued  by  defenlent.     TM«  oause  waa  formerly 
before  the  trial  oourt  ■there  a   Judgment  w^a  entered  against  the 
plaintiff  and  when  the  oauee  oajsw  before  this  court  on  appeal,  the 
judgQ)«nt  of  the  trisl  court  ^me  reversed  and  the  o-?«8e  ^rse  reatftnded 
for  *i  new  trial*     It  is  froa  the  judgment  entered   in  the  second  trial 
tlu&t  the  defends^nt  now  brings  this  appeal. 

It  appears  froa  the  evidence  that  on  Jelwruary  11,  1935, 
•aid  Ytiiiiole  was   Invollped  in  sn  s-ociden*  near  An4»rson,   Indians, 
where  it  oollided  <»ith  the  looomotive  of  ^  Blf  l^ur  train  and  the 
truok  burst  into  flaoes  as  a  result  of  the  oollision  and  the  truok 
and  trstiler  were  destroyed  hf  the  fire. 

By  stipulation  the  former  reoord  is  inoorporsted  in  the 
reeord  in  this  ease  with  the  reservation  by  the  defendant  to  the 
right  to  introduoe  «iqr  additional  testimony  deemed  neeesaary  without 
being  bound  by  any  rulings  made  at  the  first  trial  snd  with  this 
single  addition,  the  evldenoo  In  this  oaae  is  the   same  ?i3  presented 
to  this  oourt  at  the  time  the  ease  was  formerly  here  on  aopeal* 

When  this  oase  wiis  before  us  for  the  first  time,  the 
opinion  written  %t  that  time  stated: 
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"The  teraa  luied  in  the  oontrnot   in  question  are  Bet 
reatriotive  in  aagr  way*  and  iriien  we  eonsider  this  ooourreaee, 
the  l^ngunige  ie  so  broad  th»t  the   Insurance  Coapany   in  insuring 
the  plaintiff  to  p«y  lose  s rising  from  any  cause  resulting  in 
the  fire»  assumed  the  hxirden*** 

So  question  is  rsdsed  i^s  to  the  terms  of  the   policy^   and 
that  the  truek  vbs  insured  Against   fire  without  ni^  ressrrations* 
flhsa  the  ease  »ae  formerly  before  us  for  consideration  we  indicated 
in  suhetsao*  th^t  the  pl&intiff  *^^a  entitled  to  reoovsr.     The 
subsequent  hearing  is  nej^rly  ail  a  oontssted  Question  of  f*ot  «8 
to  the  values  of  the  property  before  and  after  the  oollision  with 
the  looomotive* 

this  eause  wf^s  besrd  by  us  experienced  triul  Judge  and  he 
Bade  Bllewaaees  and  dedueted  suoh  laount     as  he  oonsidered  fair  ^,nd 
Just  in  arriving  at  the  proper  sua  owing  as  d?«ages»     H«?ving  seen 
and  he-rd  the  witnesses  testi^,  he  w^is   in  a  better  position  to 
determine  su^  a  question  of  fact  th^n  is  a  eourt  of  review,     Uo 
serious  legal  question  is  involved  nmX  we  believe  the  trial  Judge 
was  substantially  nnd  in  detail  oerreot   in  bis  deterainstioa  as  to 
the  amount  thst   should  be  rcoovered. 

There  being  n©  error  of  suffieient  iaporta^oe  to  c^use  ua 
to  reverse  this  o-se,  the  judgsaent  of  the  Munieipai  Oourt  is  affirmed, 

J0iXi4EKT   Aii-JiiaMttO, 

ftALJ.«   ^.J*    Ali;3  B£B£L,   J.    COMOUHt 
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LE  ROY  SKGLES,  Suocessor  Trustee, 

▼  8. 

TliOiiiAS  A.   MURRAY   et   al.  ,     ^  ^ 

iarits.  " 


On   Appt^^l   of  I\ATHHYK  MoKAY, 

Appellant, 


APPEAi/PlOM  SUPERIOR   COURT 
"COUHTY. 


ji^  %7    6     X«ri.@    ^O  i 


MR.    PRSSIIHIG   JUSTICaS  McSURSLY 
DELIVEKED  THB   OPliUOh   OP   TiH   COUBT. 

Kathryn  McKay,    owner  of  a  Ijond  in  a  foreclosure  proceeding, 
filed  an   intervening  petition   seeking   the  vacation   of   an  order 
confirnJLng  the  master's   sale  of   the  premises   involved.      Tnis  was 
denied   and    phe   app<>alB, 

The  bill    to   foreclose  wae   filed  Beptemter   22,   1932,    and   on 
December  22,    1936,    decree  was   entered  finding  there  was  due   to    the 
holders  of  first  mortgage  bonds  #46,423,42;    the  property  was  adver- 
tise '   for   sale  pursuant   to    the  decree  and  was   sold   to   Theresa  A. 
WeisEiantel  for  5^6194,81;    the  naeter's   report  of   sale  was  confirmed 
February  23,    1937. 

karch  4,    1937,   Kathryn  i-cKay,    as   owner  of   one  of   the  bonds, 
upon  leave  of  court  filed  her  verified  petition  objecting  to   tne 
sale    and   asking   that   it  be  vacated  and   set   ueide.      The  Eiaic  point 
of  her  arc;\inient    is    taat   tiie   aaiount  of   tae   sale  was   grossly  unfair 
auid   inadequate   and    that   its    confirmation  was  aii   ibuse  of   the   discre- 
tion  of   the    chancellor  which  requires  nii-.  to  protect   the   interests 
of  all   the  bondholders.      Apparently  the   chancellor  was  impreesed 
with   this  view   and  permitted   the  filing;  of   the  intervening  petition 
and   took  evidence  as  to   values   and   as    to    the  possibility  of  obtaining 
a  higher  figure.      It  was   shown    that   the  prea.i8es  were    sub j act   to 
unpaid   tp-xes   for  eight   successive  years   amounting  to  #10,9  70,      'Ihe 
purchaser  at    the    sale   assumed   these   taxes,    so    that   the   amount  of  the 
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sale  plu«   taxes  is  *17,164.81.      In  addition   to    this  were  unbilled 
taxes  for  19  37. 

The  prendses   are  looated  at  1215-25  West  IBtii  street, 
Chicago,    fronting  124  feet  on  18tn   street  and  100  feet  on  Allport 
street;    the  prei^^ises   are   improved  witii  a,  lour   story   -aXid  bsisement 
brick  building  contali.ing   six  stores,      twelve   four-room  apartment* 
and  a   theatre  with  approxicj^tely  Sou   seats;    Uie  building  was   cJi- 
structed   in  1392. 

An   appraiser  produced  by    tne   intervening  petitioner   tes- 
tified that  the  fair   econ-jiiiio  value   ol"   the  premises  was  .;^32,350, 
with  an   finnual   incoiiie   of  ;|a7oO;    this     witness      also    calls   the 
building  a   "fire  hazard;    that   it    is    contrary   to    the  present  buii.d- 
ing  laws  of  Chicago."     As  against,    the   estimates  of  the  appraiser  es 
to    the   income    the   record   shov;B   that  a  tax  receiver  in  possession 
of  the  preiuises  for  over  a  year  had  voluntarily  returned  possession 
to    plaintiff   for   the    reason   that   the  yreikises  were  not   self- 
eupporting. 

The   attorney  for   the   iiixerver^ing  pe^^itioner  was   emphatic  in 
offering   to  purchase    the  property  lor  large   aiiiounts  provided  the 
sale  was   set  aside,     r.e  first  offered  #40,000   clear  of    taxes,    then 
after  much  talk  offered  #20,000    iia   cash  with  nie   check  for  ^1000 
as   earnest  money;    the   court   inquired  whetner  he  would  pay  420, 000 
and  the   tuxes,    to   w  ich   counsel    replied  that    the  taxes    could  not  be 
paid  by   the  purcnaser.      i'he   colloquy  developed    t'lat   this   attorney 
also   represented  a  rival   theatre   and  he   included  in  his  proposition 
an   offer  to   give   the  purchaser  ^800   a  aionth  rental   for   the   theatre 
if  they  would  pay  $1300  a  month  for  his   theatre. 

The  trial   court  was  at   some  paiBa  to   ascertain   the  facts 
and  to  pin   the   attorney   for   the  intervening  petitioner  to   some 
definite   offer,   but  without    success,      it  was   s-^own    that  v?hen   the 
property  was   advertised  for    sale  notice  was  giveii    to    all  non- 
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depositing  'bondtiolders   aivising    tiiern  of   the    time   and   olace  of   th.f> 
sale;    t3iat  nobody  appeared   to  object   to   the   sale;    Uiat  a  Mr.    3kodin 
was   the   o\7ner  of  the  bond  now  held  "bj  the    intervening  petitioner, 
Kathryn  i'cKay,    anci  was    reoreseated  by  the    aame  attorney  now  repre- 
senting  the  present  owner,    and   althoutai  solicited,    reJused   to   at- 
tend   any  meetings   of  the    Dondholders.      Subse^iuently   tue   int^'rvening 
petitioner  bought    this  bond  but  her  counsel    declined    to   inform  the 
court   as   to   whei*    she  bougiit  it,    although!    apparently   it    .as  boug;ht 
after  the   sale  was    confirmed.      It  would   serve  no  useful  purpose   to 
narrate  all   tnat  was   said.      There  were  constant   queBtioning  and 
atateBients,   all   tending  to   develop  an  ofl>r  of  a  definite   simount 
from  the   attorney  of   the   intervening  petitioner. 

It   developed   that,    as    stated   by  one  of   the   counsel   at   the 
hearing,    "this   is  a  fight  between   rival   theater  owners   ■***     'Ihe 
other   tnaater  owner   comes   into    the   picture,   purciitvsed   tne  bond 
after  the    sale  was    confirmed   just   for   the   purpose  of  liiaiing 
trouble,"      The   court    evi'^ently  was  of  this   opinion,    for   in   ex- 
plaining    his  reasons   for   refusing  to   disturb  his  order  confir-uing 
the   sale  he    said:       "I   have   an   idea   that   this  wnole  t-  ing   is  not   on 
tiie   square.      It   is   a     fight  between  private   interests,    ;ind  I   think 
the    court    is   just  being  fooled,      Ihat   is  my  theory,"      The    court  was 
justified   in  making  this  remark   and  there  was  no   abuee  of  discretion 

in    refusing  to   vacate   tne  order    confirKiinfV   the   sale,      as  ':^.'as   said 
i"   iatraus  v.   Anderson^    366  111.,    426,    431-32,   where   the   sale  has 
been  approved   "Sales   «^*  will  ordinarily  not  be   set  aside  because  of 
inadequacy  of  price   in    the   absence  of  proof  of  fraud   or   soiae   ir- 
regularity  in    tiie   sale.      **...  stability   should  be   -^lYen   judicial 
sales,    dJid  *    courts  would  not  void   the    same  in    tiie   absence  of 
fraud  or   some    irregularity  in    the  proceediug   attendant   upor-   the 
sale.      In   those   cases   the  buyer  has   an   interest   or   right   in    the 
property, " 

See   also    wUiiGafco   city  .Bank  &  Tr.    Co.    v.    Johnson ,    29  3   111,    App. 
564,    571. 

j.he   judgment   is  affirmed, 

iiPFIRMM). 

litatohett  and  O'Comior,    JJ,  ,    concur. 
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MABIE   A.    V'/AL3H  and  ITELLIB  G. 
WALSH, 


vs. 


SAiiUEL  HA£a.O]!J,  JOrlbi  GOLDBaGICER  |' 
and  ESTELLE  KALKIB  ,  Intervening 
Petitionere,  y  * 


BOY  W,    ALEXAKDER  and   COKFiiU-lA 
ALEXANDER, 

Appellaate. 


AJ?PEAL,jpk^,S4Pi'^i-ilOh   COURT 
''j       OE^COOK.  COC 

297I.A.  637 


t. 


a:R,   PRESIDIlfG   JUSTICE  McSURELY 
DELIVERSD   THE  OPIJSIOK   Of   THE   COURT, 

This    is   an   appeal   I'rom  a  foreclosure   decree  which  followed 
the  master's   reconanendations. 

The   original   deot    secured  by   tite   trust  deed  was  *15,000, 
evidenced  "by  tnirty  bonds  of  |(500   each;    the  bonds  were  apparently 
sold   to   different  parties  and  the  decree  found   that  plaintiffs 
Marie  A.   Walsh  and  ifSllie  G.  Walsh   owned  bonds  i^os.    11    to  16   and 
that   there    /as   due   them   the  sui..   of  .,1144.51.33;    that   tiiere  v/as   due 
John  Goldbacher  on  bonds  17,    18,    19    and  21,    witn  interest,    tne 
suu  of  #2967.55;    tliat    tn<ere  was   due   cJsuuuel  iiaelon   on    oonds   22  to 
27   icclueive,   witn   inter- st   coupons,   #4451.33;    that    tiiere  was  due 
Estelle  i.&lkin  on  bonds   29    and  3c,   with  interest,    tiie   total   buiii  of 
11483.78;    that    there  was  nothing   due   to    the  unknown  owners  and 
holders  of  bonds.      Defendants  Roy  W.    Alexander  and  Cornelia 
Alexander  appeal, 

Tliis   case  has  been    in    this    .ourt  before.      (See  abstract 
opinion  in  290  111,   App,    612.)      I'rom  the  opinion  rendered  in  that 
case   it  appears   that  the  master  found   the   issues  for    the   respeoti^e 
bondholders  as   stated  above,   but   tne  cliancellor  sustained  exoeptions 
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to   tiie   report   arid  entered  a  decree  finding  tii&t  if  i^ftBlon,    t«oid- 
bacher  and  Eetelle  itialkin  purchased   the  'botide   they  daii&ed  to  ovn, 
they  did    eo   after  ma.turity  and   after  tiie  bonds  had  been   paid;    ths 
decree   recited  that   this  linding  was  tueed  on   evidetice  iieard  by 
the   court. 

Upon  aj'-peal    to    this   court   it   '"ue  held   that  the   trial    court 
had  no   right   to  hear  additional    evidence  upon   tue  hearing  of  ex- 
ceptions to   the  Eiaster'8   report,    and  that  iJ    the   trial   court  was 
of  ths  opinion  additional    evidencft   sliould  be   taken  the   oause 
chould  have  been   rereferrcd  to   the  master  with  direotione   to   take 
further  proof  and  file   an  additional   report,    eiting  M^yui  v.   a^^axif 
244  111.   App.    49  7,    504;    the  decree  of   tne   trial   court  was  reversed 
•o  far  as   it  affected   the  rightn  oi'  these  intervening  petitioners 
and  the  cause  was  renuuided  with  directions   to   either   sustain  or 
overrule  exceptions    to    the  master's   report  bearing  upon   the   claims 
of  tJie  three  intervening  petitioners  aforesaid,    and  if   the   trial 
court    thought   it  necessary   that   additional    evidence  be  heard  he 
should  order  a  rereference  to   the  ciaster  witii  directions   to    take 
additional   evidence  aiid  again  report. 

Wien   the   cause   earae  before   tiie   trial    court  upon   reiaaiidment 
all  parties  agreed  not   to   introduce  any  further  evidence   >uiid  the 
charcellor  heard  the  exceptions  upon  the  master's  original   report. 
These  exceptions  werp.  overruled  and  decree  wae  entered  as  recom- 
BRDded  by  the  master  aru!   as  recited  above. 

Upon  hearing  before  the  master,   on   bcualf  of   the  plait  tiffs 
and   the   respective   intprvening  petitioners,    the  uncancelled  bonds 
were  Introduced  in   evidence,      Ihie  eonetituted  prima  facie  proof  of 
the  ownership  of  the  bonds,      loudinot  v.  Winter^   190   111.    394,    396; 
fe reman   Trust  &  bav.   iianjt  v^    uohn^    342  111.    280,    287. 

The  defense  asserted  by   the  Alexanders  was  payment  of  these 
"bonds.      The   first    answer  liled  by   triese   defendants  asserted  that 
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all    sums  over  aund   above  |6000  had  Taepn   paid;    an  amendment  was  later 
filed  in  wliich    they  alleged  that   all  "bonds   save  two   (which  would  "be 
$1000)   had  'bean   duly  paid,    and  again   they  sxaended   th^;ir  origiiial 
ansv.'ex  "by   striking  out    the   fit^-ures   f6()00   and  inserting  in      lieu 
$3000.      Tiiese  various   axul   coni'licting   assertions   tend  to    cast 
dou"bt  upon   the   defease   of  payment, 

Roy  Alexander  testified  that  he  was   in  possession  of  the 
props-rty  under  e.  contract   of  purchase;    that  he  r^ade  payaente   to   a 
man  named  Robart  iiolliner,   who   took  over  tne   contract   of  purchase 
from  Alexander's  vendor;    that  ii:i   a  law   suit   tried   ia   the  Municipal 
court  in  August,   1932,  he   saw  in  Kolliner's  possession  "bonds  iios. 
10,    28,    29    and  30,    and  17   to    27  inclusive,    arid   that  he  wrote  these 
numbers  on  paper  and   that  i-olliner   said  he  had  paid   for  these  bonds 
out  of  rents   received  from  the  property. 

The  master  was   justified  in   disbelieving  this  testi.uony. 
It  was  for   the  most  part  hearsay.      At   the   ti;i:c  of  the  hearing  be- 
fore  the  master  i-olliner  was  dead,    so    could  i^ot  be  produced  in    re- 
buttal.     As  was    Bs.id    in   the  ]yoreg.an   Trust    case,    above   cited,    the 
proof   of  payment  by  defendant  must  be    clear  and    convincing.      The 
master  and   court  properly   found   that   this   testiniony  did  not  meet 
the  prirn^  facie   case  nade  by  the   introduction  of   the  uncanceled 
bonds.      The  decisive  question   involved   is  one  of  f&ct   and  the 
evidence  fully  justified   the  finding. 

Defendants   say  the   decree  appealed   froti  is  a  nullity  and 
that   the  only  valid  decree  in   the   case  is  the  fonrer  on©  from  which 
an   appeal  was  heretofore  taken  to   the  Appellate   court;    that   the 
trial   court   entered  an  order  disifdssing   that  appeal,   leaving  the 
prior  decree  unappealed  from.      It   is   contended  that   t  is  order  of 
the   trial   court   dismissing   the  appeal  having  never  been   appealed 
from,    the   original   decree  therefore   stands  in  full   force  and 
effect.      This  matter  has   already  been  presented   to   this   court 
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upon   the  prior  appeal   and   the  motion   to    'UsmieB  tho  appeal  v'aii   de- 
nied*    We  shall  not  interfere  with  this  order. 

Being  ol'  the  opinion   tii.at   thp   evidence  an.!pl/   suppcrted 
the  findings  oi'   the  master  an^   of  the   decree,    and   there  bf;ing  no 
error,   the  decree   is  affirmed* 

AFFIRdQCD, 

Matchett   and  O'Connor,    .TJ,  ,    concur. 
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)  ^-'     APBEAL   FRtfM   SUKIJRIOR  \COURT 

OF   COpK   COIJKTY.       \ 
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KB.    JUSTICE  MATCHETT  DELIVEKSD  THE   OFISIIOK  OF   THE    COURT. 

On  October  17,    x9o5,    tiie  piaiiitiil    liled  her   eompiaint 
in  whicji  siie  prayed  t.iat   she   ue  decreed    tue  rijait    to    redeeiii  certaii 
bonds  held  by   tue   defendant    ana   lor   an   accoancing  wita  respect 
thereto,      'Xhe   defendtait   answered  denying   tiie   equity  oi    the  bill, 
and  by  amendment  pleaded  also   tne  Statute  oi'  -Brauds.      There  was  a 
replication,    trial  beiore   tn.e   unancellor  ana  a  decree  on  April   12, 
1937,   disiiiissin^,  the   complaint   lor  want   oi   equity,      -flaintiii'   ap- 
peals, 

Plaintii'i'  at  and  prior  to    the   viiue  oi  the   trai^sactione   out 
oi  which  this   suit  arises  was   'the  wile  of  Gi:iarles  a.,    uiannell  but 
*hortly  tliereafter  obtairied  a  divorce   and  becaiue   the  wiie  oi  I,  L, 
Wise,      The   CharinellB,   who  had  a  iioiae   at   Urand  heach,  i^igiriigan, 
altnough  at    vimea  living   in  Chicago,  hev  ioris.   arid  other  cities,   had 
a  daughter  Eaiily  who   in  1929  wae  jQiarried    to  ^raiik  it.   Paoiard,    a   son 
oi   defendaiit.      Prior   to   tiiis  law    suit    sne  divorced  i'ranJc  Pacitard. 
Defendant,   George  Packard,    ior  more   tnan   forty  yeare  nas   been   a 
practicing  lawyer   in  Ciiicago,   living  witn  nis   iaaily  at   436  i-arry 
avenue,      Xhe   Channelle,  hui-band  arid  wife,   were  financially  interested 
in    the   exploitation   of  an  invention   and   corporations   to    develop   the 
business  had  been  or^a.  ized  ii.   the  united   States,   in  i!.ngl8Uid,   in 
France  and  in  Crermany,      The  corporations   eacn  took  on  the  name 
"0-Cedar   Company,"    £ind  were  known  as   the  Grermsui  0-Uedar   Conipany, 
the  i'rench  0-Cedar  Goixipany,    etc,      Al'ter   ttie  marriage  of  I'rank 
Packard   and  ionily  C.    Caannell,   dau&iiter  of  plaintiff,    the  youxig 
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couple  Trent   to  Berlin,   Germany,   where  Frank  act?d  as   the  manager 
of  the   (ierman   company,   which  did   not   seem  to  prosper.      The  i'reneh 
company  on   the   other  hand  wae  fairly  prosperous.      The   evidencft 
indicates   that   the  i'rench  company  vrae  indet)ted   to   the   Channelle 
in  the   auB!  of  ^130,000   and  about   this  time  put   forth  an   issue  of 
"bonds,   a  part   of  which    the  Channelis  agreed   to   accept   in  payment 
of  tne   deht   due  to   them.      It  was  planned  to  use  part  of   tiiese 
Isonds  to   obtain  funds  to  meet  the  financial  needs  of  the   German 
company.      ITiere  is  no   eviderice  tnat    che  defendant   in   its  first 
stages  knew  anything  about   this   plan.      In   response  to   cablegrams 
from  the   united  States,   Jfrasik  JPaokard  and  nis  wife   in   the   autumn 
©1"  1930    embarked  for   Am-^rioa,    and  when   the    ship    stopped   at   Uier- 
bourg,   i'rance,    the  administrateur  of  the  irenceh  0-Cedar   coiupany 
met  them  and  handed   to   ^'rank  Packard  two   suitcases  filled  with 
bonds   of   the  Frencn  O-Cedar  coit-pany,    a  part   of  which  are   the 
subject  matter  of   this  law  suit,      i'r^nk  receipted  for   the  bonds 
in   the  name   of  Ch-rles  A.    Channell, 

i'rank  Packard  and  his  wife  arrived   at   the  LaSalle   street 
station   in  Chicago  October  5,   1930.      They  were  xuet  there  by  kr. 
Channell,    and  they  at   once  took   cabs   to   the  Paok  ord  h  ma,   436 
Barry  avenue.      The   evidence  of  the  neiubers  of  the  George  Packard 
famiily  is   that   upon   their   arrival   the   suitcases    containing  the 
bonds  were  put   under  a  bench   in   the  hall;    thjix   after  greetings  had 
been   exchanged  iTrank  Packard  asked  Vr.    Channell   if  he  would   care 
to    see  his  French  bonds,    brou,::^it   the   two    suitcases   into   the   living 
room  and  laid    them  before  hii'^;    that  k.r,    Channell   opened  the    suit- 
cases, made   a   casual   examination,    said  he  v/as  glad  to  have   the 
bonds   in   t^iis    country;    that  i'rank  then    told  i^r.    Chamiell   that  he 
of   course  knew   tnat  he   (i'rank)   was  nere    "to   raise  money  for   the 
German  0-Cedaur   coKipany"    and   asked  hia  if  he   could   "have   soue  of 
these  bonds   to   raise  this  money;"   that  he  would  like   to  have 
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$15,000  worth;    t^iat  i^T,   Chansell    said  in   sAbstartce  that  wss  all 

rlg^t;    that  Frank  «-«iit  to  a  table   '.«nd  cierlbbled  on  a  piece  of 

paper  and   then   said  that  aeoordin^;  to   the  .b'rench  exchange   575  oi' 

theee  bonde  would  be  of  the  face  value  of    .'ir>,ooo,    and   asjted   11 

he  eould  take  the   ,   to  wiiieh  kr.    Channell   replied,    •Ye*";    that 

out 
they  both   stooped  down   and  be^an    to  count/the  bond*,    and  Frank 

Kade  the  res-ark   that    tiiey  ^a-i  better  take   audi  as  would  run  in 
serial  numbers,   that   it  woult^  b«   easier  to  handle  th«n;    tlmt  they 
then  oounted  out  375  of  the  bonds ;    that  ^rank  took  them  tind  put 
them  on   the   table  at   the  baok  of  the  roos  and   then  oicked  up  a 
piece  of  newspaper  and  wraTi^sed    the  bonds  giren  to  JilK'   ir.   it 
and  put   thera  on   a   shelf  in   the  hall   eloeet;    that  he   then  came 
%aok  and  asked  iar.    Channell  what  he  wantf^d  hia  to  do  with  the 
rest  of  the  bonds   and  Channell   asked  him.  if  they  would  keep  thea 
there »   that  he  had  no  pl>.ee  to  put  then;   frank  said   that  was  all 
right,   took  the  378  bonds  out,    closed  uo   the   euiteases  which  he 
put   liret  on   the  floor  under  the  hall  baneh,   later  in   a  closet 
ttpstairs.     About  10  days  or  two  weeks  thereal'ter  Channell   called 
and  took  the   suitcases  away  tfith  nia.      Wsx.^  375  bonds   turned  over 
to  Frank  Packard  were  retained  by  him  until   delivered  by  him  to  his 
father  October  21st,   as  hereafter  related. 

On  the  otii'^r  hand,    the  testlii.ony  of  tharles  Channell  is 
that  at  tliietime  he  took  all   the  bonds   in    the  auitcaees  away  witi 
hia  to  hie  Micliigan  Liome,  where  he  delivered   th«^i  to  ^rs.   Channdl 
who  afterward  (on   eitaer  the  12ta  or  19th  of  October)    at   the  re- 
quest  of  JS'rank  Packard  delivered    these  375  bonds  to   aim  to  be 
ueed   in   securing  a  loan   ir.  order  to   assist   the  Uerfiian  0-Cedar 
eompany.      Charles  Channell   aleo   denies  the   conversations  at   the 
Packard  home  with   rf>f erenee  to    rhese   bonds  as  testified   to  by 
Trank  Packard,   OeoriEie  Packard   and  krs,    Qeorge  Packard.      Teetimony 
of  the  Packards   (Prarii.,   defendant  and  his  wife,  krs.    oeorge  £, 
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Paok&rd)    is   to   the   effect   that   cootinuouely  fron  Ootolier    5th  until 
A^out   the  21st  Frank  Pacisrard  vab  at  th«ir  hone  tmH  «r.deaTorlng  in 
aany  places  in  Chicago   to    secure  a  loari   of  $10,000,   unitig  thes* 
bonds  as   security.      The  bonds  were  not  listed  on   any  exehuiige;    tUey 
were  foreign  bonds,   payable  in  foreijpi   currency,   and  under   the 
financial   oonditions   existing  at    tiiat  time   it  was  found  Impoeeible 
to  obtain  a  loan  on   them.      Frank  finally  approached  his  aother  and 
requ«3te<!  her  to  get  the  defendant,  his  father,    to  mak®  a  loan  en 
the  bonds,  which  defendant  declined  to  do;    tiiat  later,   urged  by 
the  son  and  mother,   defendant   said   to  Wrajiik  tuat  while  under  no 
oircumstanees  wculd  he  make  a  loan,  he  would  buy    ihe  bonds   lor   the 
sum  of  1^10,000  and  give  baeJc  an  agreeaent  to  resell   them  to  h'xsjak 
at  any  tiaie  within   5  years  from  tnat  date  at    tae   saiue  price   that 
h«  was  paying,     i'rank  Packard  agreed   t«    txiis,    and  defeixdant  wrote 
in  long  hand    an  agreement   reciting:  the  purchase   fmd   tale  with 
option  to  reourcHast,  which  he  delivered   to  i^'rank;    that  l^ranx, 
lire.   Packard  and  defendant  i^ent    xo   the  j^irst  National  Bank,    where 
Itrs.   fleorge  B,   Packard  from  h^r  own   box  took  securities  which  she 
used  as  collateral   in  borrowing  $5000  which  she  turned  over  to 
7rank;    that   the  def<Midant  produced  similar  seeurities  froai  his    box 
with  which  he  also  borrowed  ^SOUO   froa   the  bahk,   whicli  he   turned 
ever  to  Frank,   and  that  i^rank  at  ones  went  to    the  Foreign  Depart- 
ment of  the  First  National  Bank  in  Cuioago   and   cabled  iSOuO  of 
these  amounts    to  the  German  0-uedar  couipimy, 

Frank  Packard's  testifiony  is  further   to   tJrie  effect   ta»t 
during  the   time  he  held  these  bonds  prior   to   tne  airan^esient  with 
his  father,  he  waa  in   constant   eoBotruni cation  with  &.r.    Cnaunell, 
and   that  when  his  inability  to   obtain  money  elsewhere  beeame  kriown 
he  informed  Mr.   C  annell   that  he  was  opening  negotiations  with  his 
father;    that  H-r,   Channell   approved,    urged  hia  to  do   this  and  was 
JVlly  informed  both  before  and   aft^^r   the   transaction  of  the  terms 
upen  whleh  it  had  been  made.      This  evidence   is  deiuied   by  hr. 
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Chanriell   and  Iu.rs,    Channell  likewise  denies  Knowledge  which  i'rank 
gave   evidpnoe   tending   to    show   ahe   possessed. 

On   the   same  day  the  urrangeuieat     witli  del'eiidarit  was  made 
arid  In  defendant's  office,   Frank  Pac-^ard  dictated  a  letter  of   that 
date  addreeeed  to  iLrs.    Channell   and   signed  "by  nim,    stating,    it  is 
to   confirm   "our  verbal   at,reement   that  during   the  period   that  I    am 
using  the  debenture  bonds  Etaba  o-Cedar  numbers  001501   to   'j01875 
inolusive,    1  will  undertake   to  pay  the  equivalent  of  the   semi- 
annual  interest   as   and  when  paid  by   the  JJ'rench   Company."      At   the 
lo«.'er  left  hand   corner  of   tne  letter  appear   the   initials   "ai?-!. J", 
Def  endant,  Greorge  Paolcard,  denies   taat;  he  knew   any   such  letter  was 
written  or  had   any  knowledge  of   it  until    this   controversy,      iirs. 
Channell    teotifies   taat  v/liile  tne  two   faiiiilies  were   at   the  Packard 
home   .lust   iiuii.8diately  before  i'rariii  aiid  hia  wife  returned   to  Berlin, 
the  letter  was  read  by  i'rsuik  to  her  in   the  hearing  of  his  father. 
Other  witnesses   then  present   (including  irank)    deny   this  and  it 
seauB  improbable, 

October  20,   1930,   i'ratik  P^oxard  delivered  to   the  defendant 
a  writing  oi'  that  date   executed  ii.    the  naaie  of  the  O-Cedar  Gessell- 
eciitft,  il.B.H, ,   by  -b'rajr.k,    stating  taat  in   consideration  of  the   sale 
to  him  of  188,000   francs  debenture  bonds,    etc.,    for   the  equivalent 
of  $5,000,    the   co^ipany  agreed   to   repurcnase  tne   bonds  on   or  before 
5  years   from   date,    at   the    sum  of  $5,000,      The  writing   also   feuaran- 
teed    the  paysient   of  interest    on  these  bonds,      A  sirilar  inBtruxient 
was   delivered   on   the   same   day   to  ii^rs.   Packard,     i^ieith^r  defendant 
Bor  his  wife  requested    Uie  execution  or   delivery  ol'   these  rri tings. 

In   January,    19  31,   plaintiff's   taen  nusband,  ik.r.    Channell, 
filed  a  suit  for   divorce  against  her,   and   the  testimony  of  defendant 
(uncontradicted)    is   that  plaintiff  tsame  to   defendant's  house  to 
talk  with  him  about   that  matter.     Defendant   told  her  he   could  not 
tflkke   sides  and  referred  her  to   another  lav7yer.     Defendant   says 
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(and  he  is  not  contradicted)    that  plaintiff  did  not  mention  tlieaa 
bonds   to  him  at   that   time*      Defendant  also   testified  (and  is  not 
contradicted)    that  plaintiff's   former  husband,  Mr,    Channell,    came 
to   defendant   just  before   the  divorce   case  was  tried,    very  much 
perturbed  about   the   case;    that   defeiideuit   suggested  to  i«-r.    Channell 
that  he  peiBiit  ixrs.   Channell    to   get  a  divorce  on  her  cross-bill 
and  make  a  property  settleii^ent,    to  which  i^r,    Channell   replied  he 
had  no  property.      Defendant   then   suggested   that  lie  had   the  French 
bonrTs,    to  viich  Mr,    Channell   replied  that  iirs.   Channell  had  taicen 
the  bonds  out  of  their   strong  box  at  Grarid  lieach,  Michigan,      On  a 
former  occasion   defendant   says  plaintiff   came   to  his  office  with 
some   of   the  bonds  and   told  nim   she  did  not   know  what    to   clo  with 
them;    that  she  got   them  from  the  house  at   Grand  Beach  and  did  not 
know  where  to  put   them.      There  was  a  laan  Trith  her  whoai  defendant 
did  not  know.      The  man  carried  a  satchel.      Defendant   refused 
plaintiff's  request   to  permit   the  bonds   to  be  put  in  his   safe. 
Thereafter  Mr.  Wise,    the  present  husband  of  plaintiff,    called  at 
defendant's  office  and   told  him  there  was   a  possibility  the   bonds 
would  be  taken  up  by  the  French   company  and   stated  there  was  a 
plan   to  have  all    the  bonds  placed   in   escrow.      Defendant   told  him 
that   if  the   bonds  were  taken  up   they  could  have  anyt  .ing  over 
$10,000,  which  belonged  to  defendauit,     Mr,   Wise  did  not   testify. 

In  19  33  Frank  Packard  asked  defendant   if  he  would  be  williijg 
to  put  the  bonds   in    escrow,    and   def aidant    replied  that  he  would, 
February  13,   19  33,   defendant   sent   to  i^rs.  Wise  a  writing  sit^ned  by 
Prank  Packard  whereby  he  assignoed  to  her  nis   rigiit   to  purchase   from 
defendant  for  ^^10,000,   on   or  before  October  21,   1935,    tnese  375 
bonds.      On   the   same  date  defendant  wrote  plaintiff,    stating  that  on 
October  21,   1930,  Frank  Packard   sold  him  these  Frei.ch  bonds;    that 
he  f defendant)   paid  him  $10,000   for  them;    that  he  had  given  him  an 
option   to  buy  back   these  bonds  at  the   saiue  price,    expiring  in   5 
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years  from  that  date;    that  he  had  now  asBigned  tha'i  option  to  her, 
and  thet  he  (defendant)   would   recognize  her   as   the   aB:=igiriee  of   that 
option  auad  giTe  her  the  same  right   to  repurchase   the  ■bonrla  for 
$10,000   at   any  time  before  Octoter  21,   1935. 

i'sbruary  2,   1934,    defendant  wrote  plaintiff    stating     he  had 
Iseen  adyised  "by  the  French  O-Uedar  coi^ipany  and  by  the  X'torthem 
Truat    Comp.-jiiy  that  bonds  nui^-bere  1!3G1    to   1507,    inclusive,   had  been 
called   for  payment;    that  he  would   receive  for   these  bonds   7,000 
francs,   Tfhich  would  of   course  prevent  his  being  able  to   respond  in 
kind   for   ti^.ose  parti cul&r  bonds   should   she   exercise  her  option   to 
repurchase   all   the  bonds  by  October  21,    19  35;    tuat  he  woiild  deduct 
from  her  option  price  of  -$10,000   the  money  he  received  for  these 
7  bonds,    exclusive  of  interest   to   January  1,   1934,   and  would  advise 
her  of   the  exact   amount  he  would   credit  ^y'ner^   the  trarisaction  was 
coffipleted, 

February  10,   1934,   defendant  wrote  plaintiff    that  he  had 

just  received  froia  the  Eorthem  Trust  Company  as  the  equivalent 

of   the   7,000   francs,    $439.73,    as  per  his  letter  of  February  2, 

1934;    that  the   rate  of   exchaiige  was  $6,30   so   siie  aiight   credit   on 

hsr  option   the   S'oai  of  ;ip439»73.      These  writings   speak    lor  t;ie;..ef^lve», 

no 
4(t^  tite   did  plaintiff   question    the   interpretation  wiaich   these 

writings  placed  upon    the   contract  betv>'een   defendant   and  i?rarJc 

Packard  up   to   the   time   tnis   euit  was  filed* 

Plaintiff   contends   the  decree   should  be  reversed  because 

she    says   that  defendant  knew  that  hie   son  I'rank  did  not   own  the 

bonds   in   question   and  knew  that  plaintiff  was  the   orniex   ther'-of; 

that    the  alleged   sale   of   the   bonds  by  Frank  Packard   to    defendant 

was   in  breach  of  faith  and  under  the   circumstances  disclosed 

amounted  to   a  fraud;    that   defendant,    the  buyer,  having  knowledge 

thereof  was  not   a  bona  fide   purchaser  and    therefore   did  not  acquiie 

title  to    the  bends.      Plaintiff   cites   sections   52,    55   and  56  of    the 
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lusgotialsle  Instrumeut    ^et   {111.    HX&te  Bar  Stats.,   1937,    cnap.    98, 
pp.    2133-2134)    and   oases   sucii   aa  Bell  t.   mcDonalfH.    308   111,    329, 
and  Owens  v.   i^akd.   334  ill,   9b,    conatruing  tiaese   aection*.      The 
argument  ignores   tne  I'acta.      Under  the  eyldenoe  It  uiade  little 
dilTer»nee  wnether  Oharlea  Uiannell  or  plaintil'l'  was   in  laot  tht 
owner  oi'   the  bonds  delivered  to  JranJc  Packard,     i'laintiTf   testilied 
that  her  husband  Charles  at   the   time  ol   these  transactions  atterided 
to   all  her  business  I'or  her,    and  tlxat   she   relied  on  him.      frank 
PacJicard's  testiiriony  is   to   the   effect  that  he  consulted  with  Charles 
Channell  both  before  and  after   the  arrangement  was  made  vith  his 
fatJ-ier,    and  that  Charles  approved  of  it.      Ihe  bonds  were  payable   to 
bearer;    they  were  not  listed  on   ariy  eat-ciiange,      Ihere  '^as  abundant 
eTidsnce  from  which  defendant  would  have   been   justified  in  believ- 
ing  that  ifrank  Packard  had   eiitire  autiiority  to   sell   the   bonds. 
Under  the  itegotiable  Instruiaent  Act  in  order   to   iind   defendant  was 
not   a  holder  in   due   course,    it  would  be  necessary  to   establish   th« 
fact   that  he  took  the  bonds  urider   cireumstarices  which  amoimted  to 
bad  faith,      ^'he   trial  courc.   did  not    so  find,   and  this   court   can 
not  ^Oid  that   any   such  finding  would  have  been  justified, 

Agaixi,   plaintiff   contends  that   the  bonds  in   question  ■were 
delivered   to   defendsuat  i&erely  as   security  for  a  loan,   and   that 
the   transaction  between  ifrank  Packard   and  his  father,    as  a  eiatter 
of  law,   amounted  to  a  pledge  of   the  bonds  atid  not  a  sale  of  them. 
Manifestly,    that  question  too   involves  an   issue  of  fact  as  to  what 
the  actual  intentions   of  the  parties  v-ere.      A  court  of  equity  v'.uld 
disregard  the   ior^x^  of  the  transaction   if  the  actual   intention  was 
■howK   to   be   to   take  the  bonds  tis   security  for  a  loan,      Ihe  undis- 
puted  evirJeiitoe,   hcever,    is    that   defeiidarit   refused  to  mwke  a  loan 
to  i'rank  Pkckard  or  to   the  Seriuan   eoiupany,    and   told  irank  why  he 
rofused   to   do   so,      in  his   zeal    to   raise   the  money  ibr   the  German 
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company  it   is   appar'^nt  Frank  PacKard  failed  to  distinguieh  between 
a  pledi-ge  to   secure   a  loan   and   an   alssolute   sale  with,  an   agreement   to 
repurchase.      Also   it  is  perfectly   clear  ais  f.ither  understood   the 
distinction,   and   that  he  at  no    time  intended  to  make   a  loan  or 
receiv"?  the  bonds   as  a  pledge   and  was  very   careful   to    conduct   the 
transaction  in  a  way  that  would  negative   any  auou  intention.      The 
undisputed   evidence   shows  that   the  form  of   the  transaction  was   that 
of  a  sale  with  option   to   the   seller  to   repurchase,    and  whatever  may 
have  been   the   state  of  plaintiff's  or  xier   then  husband's  knowledge 
at    the   tine  of  the   transaction,    it   is  perfectly   clear   that   al'ter 
the  letters  of  defendant   to  her  statin^,  the  nature  of  the   tran8ao» 
tion   and  enclosine;  the  asBigriment   of  i'rank  Packard's   rights  there- 
under to  her,    plaintiff   could  not  have  been   igr.orant   as   to  what   the 
real   intention  of   the  parties  was.     Biie   asked  for  an      assi^iXiient 
of  -S'rank  Packard's  ri^ts.      She  received  it  with  a  clear  arid  pre- 
cise  stateiJi-'nt   of  what   those   ri^ts  were,      iihe  acquiesced  in    riat 
statement.      The   evidence   siiows   t-iat  at   tnat   -cime   she  knew  j^'rank 
Packard  was  unable  to  pay  interest  on   atiy  supposed  loan.     He  had 
not  been  able  to  make  good  on  his  proiuise   to  her,      For  sdmost   three 
ypars   she  acquiesced  iu   the   statement  laade    to  her  in  writing  that 
the   real   transaction  was  a   sale,  not  a  loan  wit/i  pledge  of  the 
bonds   to    secure    it.      Che  made  no  protest.      It   is  iuanifest   that    as 
long  as    it  was   for  her   interest    that    the  transaction  be   construed 
as   an  absolute   sale,    she  vi-^s   disposed  to   accept   that  interpretation 
of  it.      However,  when    the   depreciation    of  the  American  dollar    in- 
ereased   the   dollar  vlue  of   these  bonds   she  was   svrift   to   seek  ad- 
vantage  froa    the    situation   ,and   to    olaici  for  herself  a  construction 
of  the   trsriBaotion   that  had  nev^r  been  v,'it^i.in   the   conteuiplation  of 
either  of  the  parties.      The   transaction  was  intended  to  benefit 
the  business   in  which  plaintiff's   family  was     interested.      It   is 
apparent   that  both   sne    and  her   then  husband  were   exceedingly 
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anxious   to    obtain   flefe/idant 's  money.      It   ie    true,    as  plaii-.tiri' 
points  out,    that  mere   delay  in  asserting  a  right   does  not   consti- 
tute laoheg.      People  v.    Thoiuas.    361  111.  ,    44S;    fcrunotte  v.   xifeWitt. 
360  111.,    513.      iJut  tile   question  here   ia  not   of  laches  tut    i-ather 
what  ■^as   the   intention   ol'   the  parties  as   shown  by  their   oontract 
and  their  own  interpretation  oi   it.      In   this  kind  oT  case   the  iona 
of  the  written  transaction   is  not   controlling,    and  all   the  eviderice 
tending  to    snow  the  inteiitionu  of   the  particis  is  i-diiiisBitle  and 
must  1)9  given   due  weight.     We  do  not   overlook   the  facts   that   the 
Gertian   company  guarenteed   to   defendaiit    the   interest  on   these  tonds; 
tiiat  defendant  offered    to  place  the  bonds   in   escrow;    or   tiiat   the 
negotiations   opened  with  the  request   of  Js^rank  Packard   lor  a  loan, 
'Hot  tire  we  ur^aware  of   the   rule  of  law   tiiat   in   a  case  of  doubt 

whether  a  tii^en   transaction  v.as   intended  as  a   sale  or  a  pledge, 

_^  justify 

the  law  will  /the   conclusion   that   it   is  a  pled&e.      4  Uorpus  Juris 

908;    Schultz   v.   iW-cCeirty.    193  111,    App,    old.      If   it   can  be    said 

that   the   other  facts   tend   to   create  a  doubt,    the  acquiescence  of 

plaintiff   in   the  written   interpretation  iuade   repeatedly  to  her 

after  the  transaction  v/aa   completed  would  overcome   any  doubt.      The 

controlling   questions   in   the   case  are  issues   of  fact,      it   is   tiie 

unquestioned   rule  oi'   law  in    this   atate   that  when  a   chancellor  has 

heard  the   testimony   in   open    court   and  had   an   opportunity    to    see 

the  witnesses   and  listen   to   the.^   testimony  an  Appellate   Tiriburial 
will  not    reverse  his   findings  of   fact  unless   it    can    eay  that   they 
are   "palpably  contrary   to   the-  weigiit  of    the   testimony."     aadley  v. 
White^    367  111.    4u6.     We   can  not   say  bo  but  on   the   contrary  are  of 
the  opinion   that   the   findingsof  the  Chancellor  on   the   issues  of 
fact  were  justified  by  the   evidence.      It  follows   that  plaintiff 
has  not    establiaaed  her  right    to   an    accounting  nor  a  redemption, 
and  the  decree   is   therefore  affirmed, 

AiTIEkSD, 

kcSurely,  P,    J,,    and  0 'Coniior,    J.,    concur. 
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Appellees,    |        ^    „ 

•AidhM'  -ffKOM  Superior 
▼s,  /         /\_  /)       \ 

)  00%  L'   OF   COOK  COUHTY. 
PIUS  F,    FhlCK  et   fifTTyL                I          I      '■       j  \ 

(iiarcuB  '.Veil,    indiyJ»i[1afclIX^arid '%|_,,,«^i^''  )  \ 

Admin  Istrator  de  laonis  nou,    etc.,    et   al. ,    ) 

Appellants.  ^  K  ,.       ^  \] 

LIR.    JJSTIOE  LIATCHETT   DJiLIVSRBD   'lES   OPIiMOii   0¥  THE   COURT. 

XiiiB   appeal  la   from  two   orders,    one   entered  may   5,    1937, 
and  the  other   July   S,    1937,      Ihe  order  ol'  i^ay  o   sustained  deix^urrsrs 
to  an  aEiflnded   cross-bill    and   disuiiesed   it.      By  the  order  ol'   July 
8,    1937,    tlie   original  luill   was  disaiissed  on  plaintiil' '  s  motion.    The 
appeal  ol'   croBS-defendJints  was  taken   to   the  Supreme  court   on   the 
theory  that   a  freehold  was   involved  "but  has  been  transferred   to 
this  court. 

The   original  bill   I'il-d   January  9,    1952,   by  the  Chicago 
Title  &  Trust   Company,    aa   trustee,    axid  i'leisher  and   others,    owners 
of   certain  bonds,   was  broufiht   to   foreclose  a  trust  deed  executed 
by  Emanuel  Levy   and  Sarah,   his  wife,    on  November  9,    1915,    conveying 
certain  premises   to    secure   tjie  payment  ol"   the  bonds,      £h©  bill    al- 
leged the  original   bond  issue  was   for   the   amount   of  sf>55,00G   of 
which  $20,000   in   aEiount  had  matured  and  were  unpaid.    The  bill  was 
in   the  usual   form  and   prayed   for   foreclosure  and   other   relief. 

Marcus  Weil,    individually   and  as   administrator  de  bonis 
non  of  the   estate   of  Bmanuel  j^evy,    and  others   claiiriing  an   interest 
in   the  premises  were  made  defendsmts  and   filed  answers   to   the  bill. 
February  27,    1937,   Weil,    etc.,    and  others   (defendants)    filed  a  joint 
and  amended   oross-bill    to   which  Fleieiier  and  other  plaintiffs   aind 
the  heirs  of  Bmanu«l  levy  were  made   cross-defendants.      The   cr   ss- 
defendants   filed  general    and    special   demurrers  which  were   sustained 
and  an   order   entered  disbassing  the   cross-bill   as   already  recited. 
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The  amended   croos-bill   jivers   that   the  prsuaaea   are   iza- 
proTed  by  an   apartiuent  "building  constructed  "by  Bmanue."!.  levy  in 
1915;    that   croas-oomplainanto   supplied  labor  and  material,   most 
of  which  has  not  been  paid  i'or;    that  as  an   induceuient   to   continue 
theee   supplies  Emanuel  Levy  and  hie  wife.-   conveyed  the  preuises   to 
Frank  G.    Rathje  by  warranty  deed   dated  January  20,   1916;    that 
Rathje   executed  a  deed  declaring  he  held   title  for   the  use  of 
cross-complainants   in   the  respective  proportions    chat  Emanuel 
Levy  WES   indebted  to    them,    as   evidenced  by  proiaisBor^   r.u  ues 
dated   January  7,    1916,    v?hich  are  unpaid.;,    that  Bathje  has  not 
conveyed   as   t   e  trust  writing  provided  he   should;    that  all   the 
parties  have  kno^^'ledge  of   croBB-complaiaair:ts '    iiiterest;    that 
Emanuel  Levy  died  May  24,   1&16,    leaving,  hij^^  survivixig  parties 
named  as  his   sole  heirs;    that   bara!.  Levy  has   since  deceased;    that 
the  daughter  heirs   and   theii   husbands   claim  tha;:   they  own   the 
premises;   that   the  Levy  heirs  have  paid  off   the  balance   due  on   the 
original  mortgage   so    that  it   is  nc   longer   a  lien;    that   cross- 
eomplainants  filed  in   the  Probate   court    tlue  notes  held  by  them 
for  the   indebtedness  which  existed  up   to   the   tiite  of   the  Rathje 
deed,    and   that  these   claims  with  accrued  interest  thereon  have 
been  allo'^ed;    that   a  petition   is  pending  in   the  JProbate   court   to 
sell    the  prop'?rty   and   to   distribute  tne  proceeds  according   to   tne 
rithts   of   the   crose-complainsuita,    and  tuat   issue  has  been   joined 
thereon;    that  proofs   are  no'w  beiu^,  taken   on   the   issues  raised  by 
the  origineJ,  bill;    that   tne   interests  of  tne   cross- coiflplainaritB 
are   superior  to   tnose   oi    coaiplainaiits   and  otner  def endaxits,    and 
that   they  are   entitled   to  be   declared  OY/ners, 

The  declaration  of  trust   dated  January  20,   1916,    is  in- 
corporated  in   the  aiiuended   cross-bill   as   ochedul©   "A"   and   an 
acceptance   of   the  trust  by  iimanuel   and  Sarah  Levy.      There  also 
appears  in   the  cross-bill   a  schedule  of  the   claims  filed  in   tne 
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Probate  court. 

The   cross-bill  prays  that   cUiy  interest   or  property  reniaiyi- 
ing  in   the  Levys  »}iall  be  sold   to  pay  tiieir   clains;    thac  au  ao- 
count  be   takeri  on   th«  fractional  participation  oi"  eacii  and  sTery 
of  the   cegtulai  quj    trust,    ioid  that   sue  .   siuas  may  be  decreed   to 
be  paid  them  out  of   the   surplus  of   rents  and  proceeds  from   the 
premises  ;    t^at  i'r&nk   i^,    Rathje  be   required   to   deed  over   the 
preaises;    that   the  mortfe-age   sought   to  be   foreclosed  be  hell   to  be 
paid  and  no   longer  a  lien;    that    a  cf^rtain  Master  in   Chancery's 
deed    to   Joseph  ii..   Hesaer  and  a,    I',    boden,    issued   in   another  mort- 
gage  forPcloEure  againgt   this  nTn-oerty ,  be    set   aside   and  declared 
void;    that    title  be   declared  to  be   in  Prank  C.    Rathje,    j'ree   and 
clear  of   ariy   anv^   all    claims;    that   o tixer  claims  be  neld  subsequent 
to   the   prior  rignts  of  cross- complainants;    that   Bubsequent  l_ens 
be    rejnoved   as   cloudB  upon   the  title  of  IPrank  C,   Rathje,    and.   that 
complainants  be  decreed   to  pay  cross-complainantB ♦   costs  and   ex- 
penses,   and  for  jjeneral   relief. 

The  brief  of  cross- complainants   filed  in   tne   Supreme   court 
asserts   a  freehold   is   involved,   but   tae   order  of   the   Supreme   court 
transferring  the   cause  to    this   court    settles   tais  point   contrary 
to   their  contention,      Ihey  urge  t.iat   the  Civil  Practice  Act  (-which 
became   effective   January  1,    19  34)    is  not   applicable  bscauos  the 
orit;inal  bill  was  filed  r>rior   to    that    time.      This  point  may  be 
conceded,  but   is,   we  hold,    immaterial.      Th«y  argue   t  lat  a  demurrer 
to    the  whole  bill    or  a  general   dtourrer   cannot  be    sustained   if    the 
bill   is  good   i'or   any  part    of    the    relief  prayed,    and   authorities 
are   cited  to   that   el'fect.      The  demurrers  here,  ho^^ever,    are  loth 
g«n '=;ral   &nrt   soeeial.      They  argue   that   the   complainant      should  not 
have  been  allowed  to  disiilss  his  bill   after  the   cross-bill  was   filed 
without   the   conpent  of   the  defendant,    and   cite   cases  -phich   correctly 
state   the  general   rule  of  law  on   this  point,     However,    the  order 


,j"iuoo   eJBtfo^ 


rioi 


o.,'\fo 


0  ■■      31  •■ 


to  T:a«Io 

isiicf  »xli 

saw  Hid   Lunlnlio 
.si   Jiitf  ,i>«6»oaoo 


1 


diarj-iasing  the  original  till  wae   entered  more   tnan  two  mouths 
after  the  demurrers   to   the  cross-bill  had  been   sustained  and  the 
cross-bill  dismissed.      The  point   is   therefore    without  m^^rit.      The 
controlling  question   in   the  case   is  whether  the   court   erred  in 
sustaining   the  demurrers  of   cross-oom  lainants,   owners   arid  Levy 
heirs,    to   this   cross-bill. 

The  demurrer  of  Fleisher  aiid  other  owners  of  "bonds   chal- 
lenged  the   cross-bill   for  v/aiit   ol   equity,    iftultifariousnesa, 
•vagueness,    ambiguity   and  uncertainty,    and    for  that   it    shovrs  another 
action  pending  for  the   same   relief  between   tiie   same  parties   in    the 
Probate   court.      The  demurrer  of   the  heirs  of  Emanuel  Levy  challenged 
the  crossQbill   for  the   same  reasons,    and  also  because  the  prayers 
for  relief   are  said   to  be  ineonsistenr   and  repugnant   to   each  other. 

Fleisher  and   the  Trust   Company  ( complain axjits   in   the   original 
bill)    and   all    the  deferidants  thereto  were  made   cross-defendants. 
They  insist   the  deciurrers  were  properly   sustained  because   compl&in- 
sints   sought  by  the   cross-bill   to   litigate   an   adverse   titl^   in   a 
foreclosure  proceeding  and  also    say  (assuming  an  adverse   title  was 
not    set   up)    theri   the   relief   asiced  by   cross-complainants   could 
have  been   obtained  under  axi.   answer  to   the  original  bill,    and  tnat 
in   either  case  the   order   sustaining   the  demurrers  was  proper.     We 
hold  the   cross-bill   do   s   set  up   an  adverse   title  because   it   alleges 
a  title    in  Rathje  which   it  avers   to  be   superior  to   all   the  right, 
title  and  interest  of  all   eross-def endstnta.      The   cases  unanimously 
hold  that   this  will  not  be  peimitted  in  a  foreclosure  proceeding, 
Zitzer  v.   Polk.   19   111.   App.    61;   Eozarth  v.  Landers.    113  111.,    181; 
Bnnis  v.   Wolff.   194  111.    420;   Parlin  & .   Orendorff  Co.   v.    Galloway. 
95  111.    App.    60-66;    holin^er,  v.    DicJiingon.    189   111.    App.    634. 
In  Whitaker  y.    Irons.    300  111.254,    the   iSupreme   court  held  that   a  tax 
title  adverse  to    that   of  the  mortgagor  might  not  be  litigated. 
Cross- complainants    say  that    these  and  numerous   other   cases   cited 
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are  all  distinguishable  frou   the   instant   case,    and   cite  Daw eon  ▼. 
Vickery.   150  111.    398,   which   they   say  specifically  covers   the 
situation   in   ttiis   caee   in   that   it   is   there   aeld  that   the  determi- 
nation of   tVie   right    to    the   equity  of  rede. .ption   is   a  question  per- 
tinent  to   the   relief  prayed  for   in   the  ori£,inal  bill   to  foreclose, 
and   the   controversy  to   deteirtriine  it  was   tiie  proper   sub.j  ect  matter 
of  a    crosB-bill.      In   the   last    analysis    crose-coBiplainants  rest 
their   case  upon    the   opinion    in    the  Daws  on- Vickery   case,      iui  exaxaii-a^ 
tion  of  that   case   shc's   complainants   filed   their  bill    to   foreclose 
a  mortgage   executed  by  E.   D,    ^iid  ivate  Vickery.      Dawson  and  Bri  tton 
were  made  defendants,    the  bill   averring   they  claimed  an  interest   in 
the  mortgaged  premises.      They  answered  asserting  a  conveyance  by 
warranty  deed  from  the  Viclcerys,   who   executed  the  mortgage.      They 
alleged  that   the  mortgage   covered  another  80   acre  tract  of  land 
which  complainants,  with  knowledge  of  Dawson's  rigiits,  had  released. 
The  defendants   averred  that   this   80   acres   should  be  first   taken   for 
the   satisfaction  of  the   debt,    and  filed  a  cross-bill    setting  up 
these  facts   and  praying  for   this   relief.      The  Vickerys  answered   the 
original  bill   and  also   filed  a  cross-bill   atsainst  Dawson  ;and  Britton 
averring  that   they  had   secured  the   conveyance  txirough  false  repre- 
sentation  of  the  breeding  dualities  of  a   stallion   t^iven    in   considera- 
tion  for   the  deed.      They   asked  that   the  deed  might  be   set  aside. 
Vickery  recover  d  on  his   cross-bill   and  Dawson  .ynd  Britton   sued  out 
a  writ  of  error  in   the   Supreme   court,      Ttie  opinion  points  out   t-uat 
the   coctplainants  in   the  ori(-inal  bill  were  not  made  parties  to    the 
cross-bill  of  Vickery ^    and   t;.    the  conteatioxi  that   the  cross-bill  was 
not  germane   to   the  original  bill   the   court   said  it  was  because   its 
object  was   to    determine  who  had   tiie  equity  of  redeiaption.      "it  may" 
said   the   court,    "be  true  that   the   complainants  in   the  original  bill 
had  PQ   interest  in   that   question,  but   it   does  not  folloiv  that   the 
cross-bill  was  not  germane   to   the  original  bill,"     It  appears  from 
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this  opinion  ol'  the  Supreme   court   that  as   a  matter  of  fact  a  de- 
murrer was   sustained   to   a  cross-bill  by  Daweor:   and  Britton   against 
the  complainant  in  the  foreclosure  and   the  ViciceryB,      The  case  is 
therefore  not  for   but   against   the  cross-complainants. 

The  rule   that   a  demurrer   to   the  whole  "bill  7rh*rre  a  general 
demurrer  cannot  be   sustained   if   the  bill    ie  good  for   ar^y  part   of   the 
relief  prayed  for  is  invoked,    and  Story  on  Equity  Pleading,   loth 
Ed.,   p.    408,    sec.    443,   vith  niimerous  lllinoie   cpsee   is    cited.      The 
rule   is  not   Questioned.      But  the   record  here  presents   a  dilerrana  for 
croes-complainsxits   in   ti.at   if   the  aa-.iended   cross -bill    is  held  to    set 
u-p   an   adversje   title,    then   it   is  'athout    equity  for   the   reasons 
already  stated,    and  if  it   ri.oes  act   set  up   such  adverse   title,    then 
the  relief  prayed   is  available  under  answer,    in  which   casi^  also   the 
cross-bill   cannot  be  maintained,      ? lot, t  v » ,. I^ay, is ,    241    111,    434; 
Gardner  v.    Gohn,   191   111.    553. 

Whether  designed   so   to  do,    the   effect   of   this   oroes-bill  was 
to   oomplioate,    delay  and   impede   ti-ie  foreclosure  proceeding.      Such 
practice   is  not   to  be   tolerated.     Motions   to   dismiss   tiie  apneal    in 
this   oourt  were  made    -«nd   reeerved   to    the  hearing.      These  will  be 
denied.      The   orders   appealed   from  will  be   affirned. 

APFIRMSD. 

MoSurely,  Jr*.    J,,    and  O'Connor,    J» ,    concur. 
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ThiB   ip   sin   appeal  \)j  plaii':.tii'l'  frcxi-;  an  order   entered 
January  7,   1938,    disir.issing   its    suit   of   tne   I'ourti-   class   filed  ^ 
August  17,    19?7.      The    statea-ent   of   claim  deaianded  |322  «ith  in- 
tf^TP'St   from  Marca  18,    1935,    said    to   be   iue   for   tiie  publication 
in    the  Karch   8  and  laroh  15  editions  of   ''Xi^is  Week,"   a  newspaper 
supplempoit,    of   sun  advert iser.ent   of   the  i-edodyne   Goiupany  at 
agreed   ratee.      Tiie   etateu.ent   averred   tii.at   defendant    "0.   iv.  'd** 
the  proof  of   the  advertisement;    tiiat   the  agreed  price  was  #322, 
and    defendant   failed   and  refused   to  jjay.      i'he   statement  was   duly 
verified.      Defend-mt   apneai-pd,    requested  aiid  was  granted   several 
extensions    of  time   in    -^hich    to  plead  hut     filed  no    affidav^-t   of 
merits.      September  14,    1937,    defend^jat  .i.ade  a  notion   to    dismieiB 
the    suit   for  the   reason,    as   alleged,    that  plaintiff   is   a   corpore^- 
tion  not   authorized   to    do  bueinecs   in   t2ie   Btate  and,    therefore, 
could  not  maintain    the   action.      (111.    State  Bar  Stats.,    1937, 
chap,    32,    Sec,    125,    par.    l'^7,   p.    819.)      liie  luotioii  was    supported 
hy  a  petition  vsrified  by  one  of  defendant's   atoorneys.      Xhe 
petition,    after  reciting  previous  proceedings,    averred   that  the 
BtatGff»nt   of   claim  did  not    rr-cite   that  plaintiff  was   autnorised 
to   do  business   in  Illinois;    t.iat    the  affiant  had   checked    the 
certified  list  of  foreign  and   do.vieetic   corporations   so   auciiorized, 
IB   compiled  by  the   Secretary  of   itate,    and  inciuired   of   the   Cor- 
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poration  Department   ol"  the  office  of   the  Secretary  of  State  in 
Chicago,    and   tuat   Doth   the   examination   and   the   inquiry  failei    to 
reveal   tuat  plaintiff  was   aut -orized.      The  petition   set  up   section 
126  of  the    statute  verhatim  and  prayed   the   disidssal   of    the   suit. 
Plaintiff   filed  an   answer  to   the  petition,   whicii  was   duly  verified, 
to  which  defendant   did  not   reply,    and  no  luaterisil   facta    stated  in 
the  EUiswer  were  denied.      The   cause   came  on   for  hearing  on   the 
notion  to   disiaisB,  whicn  was  granted  as  heretofore   stated. 

Rule   308  of  the  Municipal   court  provides  in   suhatafice   that 
the  provisions  of  the  Civil  Practice  act  except  where  in   conflict 
or  inconsistent  with  the  rules,    suall  loe  applicable   to   all  proceed- 
ings in   the  Municipal    court.      Section   45,  par,    1   of   the   Civil 
Practice   act  provides   that  laoti^^ns   siiall  he  used   in  place  of  de- 
murrers,   5a:id  par,    2  that  where  a  motion  to   disiuiss   for  insufficiency 
in  law  is  made,    the  motion  must    specify  wherein    the  pleading  is  in- 
sufficient,     3ec.    40,    par.    1   of   the   Civil  Practice   act  provides  in 
substance   that  pleadings  must  be    specific,    axid  par.    2   that   every 
abnegation   except   as   to   damages   "not   explicitly  denied  shall  be 
deemed  to  be   admitted.** 

Applying  these  rules  to   this   record,    it   appears  from  an 
examination   of  the  petition  and  verified  answer  that  plairtiff  is  a 
corporation   organized  under  tirie  laws  of  isiew  York  with  its  principal 
office  in  i^ew  York  City;    that   it   is   engaged  in  publishing  a  supple- 
ment  to   Su:  :5ay  editions   of  various  papers   throughout   the  United 
States;    that   this  publication   is  made   in   the   State  of  J!»ew  YorK,    and 
that  in   connection  with    this  business   defendant    solicits   advertising 
througliout    the  United   States  by   salesmen  whose    salaries   are  paid  Irom 
the  principal   office   in  Lew  York   City  and  whose   authority  is  limited 
Toy  terms  and    conditions  prescribed   at    tlaat   ofl'ice. 

Plaintiff    rex  ts   a   sales   office  at    360  h.   Michigan   avenue 
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Chicago,    for  the   oonTenienoe  of  its   8alesm«n,   keeps  a  small  bank 
account   In  Chicago   from  whioii  the   rent  of   the   Giiicago  office  and 
office   expeneee,    such  as   electricity,   petty  advances   to    saieamen, 
etc.  ,    axf  paid;    the   salary  of  all    eJBsployees,    including   tiiOse  con- 
necte(^  with   the  Chicago  office,    are  paid  fro.^  the  principal  office 
in  hew  York   City;    the    salesmen   ol    plaintiff  have  no   autixority  to 
sign   contracts   for   the   corporation;    all  tusinesB   slicited   is 
taken   subject   to   acceptance  by  officers  of   plaintiff   in  hem  York 
City  and   all   orders   for  advertising  and   copying   thereof   are   sent 
to  New  York.      Bills   of  plaintilf   are   sent   out   froixi  there   and 
accounts  for  advertising   are  payable   there,    none  pay«.tele   in 
ChicsigO.      By   tne   answer  plaintiff   expressly  denies   tnat   it   is 
doing  business  within  the   State  of  Illinois  wit'jin   the  purview 
of   the   statute   invoked,    but   on   the   contrary  alleges   tjiat   it    is 
doing  an  interstate  business*      It  prays   the   (lisiriissal  of  the  pe- 
tition  and   that  defendant  be  required   to  plead  to   the  merits. 
This   statute  has  been  in  force   in   this  Btate   for  many 
years.      Similar   statute*    exist   in  practically   all    the   btates   and 
have  been   construed   repeatedly.      I'ne   dei'ense   is  an   aff iriuative   one 
and  when    invoked  the  burden   is  upon   the   defendant    to    state   facts 
making  the   statute  applicable.      Delta  J3ag  uo.    v.   kearns,   160   111. 
App.    93;   Edward  Lyman  £111.  Inc.    v.  Leech.    211    111.    App. ,    678; 
Richard  Young   Go.   v..  liieyer- Rudolph  Snoe  Go.,    261   111.    App.    327. 
That   the    statute  may  be   applicable   it   is  lieoessary  first  that    it 
appear  plaintiff   is   actually  doing  or   transacting   business  within 
the   State  witiiin   tne  meaiiing  ol    the    statute,      Second,    that   the 
transaction  upon  wiaich  the   suit   is  based   is  not   one   in  Interstate 
Commerce.      Tnese  propositions   are    establisiied  by    tiie   cases  above 
cited   find  by  Bamberger- St  em  &  Co.   v.    Anderson    et   al.  .    207  111. 
App.    222;   L on d on  Guaranty  &  k^iA?S:%-J^^ljt..Ji3^jL^ »    234  111.    App. 
*®'''l  ^Smcee  Corporation  v.    George.    293  111.    App.,    240-45,    and  numerous 
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other  cases   cited   in  plaintiff's  brief.      These  and  otner  aut/.orities 
are  also   to    che   effect   tiiat  neither   the  msre  triiit  ing  of  a   suit   at 
law  or  equity,    a  sinj^le   isolated  trarisaetion  witxiin   the  State,    to 
which  plaintiff  may  be   a  party,   nor  transactions  wit  ..in   this   8tat« 
relating   to   tae  internal  management  of  the  foreign   corporation, 
constitute   doing  business  within   the  meaning  of   the   statute. 

Uumerous  cases  under  facts   similar  to   those   appearing-  have 
held   that  a  contract   such  as  here   disclosed  is  one  of  Interstate 
Commerce  to  whiCLi  tixe   statute  has  no   application.      Cheney  Bros.  Co,,,. 
T.  Massaclmsette.    246  U.    S,    147;  Lehigh  Portland  Cement   Coiupanv  v. 
McLean,    245  111.    326;   -Post  I'riritin^  .k  fublis^ting  Go.    v.  l^rewster. 
246  -ffed,    521;   -b'letcher  Cyclopedia  Corporations.   Pena,   isJd, ,   vol, 
17,    see,    8403,   p.    281. 

iiuBierouB   otiier   decisions   are   to    tlie    effect   tiiat  \vhere,    as 
here,    contracts  must  be   subadtted   to   the  home   office  of  foreign 
corporations   in   &  foreign    state  for  acceptance  or  rejection,    and 
goods   are   shipped  from  the   state   in  response  to  orders  accepted, 
the  transaction   is   in  Interstate  Commerce   even   triou^^ii  the  foreigTi 
corporation  maintains  an  office  in   the  douieBtic   state  for    the  use 
of  its   agents  and  salesmen,      Cheney  Bros,    Co,,  v.   massacnusettSf    246 
U,    S,    147;  Lelii^  Portland  Ceiuent   Co.    v.   McLean,    245  111.    326; 
A.1ax-urie"b  Rubber  Co.    v.    Gray,   179   111.   App,    377;    The  AutomotiYe 
Co.    V.    The  ivi-etal  Products   Co.  ,    327  111.    367;    American  Art  Works  t^ 
Chicago  Picture  Frame  forks,   264  111.,   610.      Other  decisions  hold 
that   the   fact   tiie  foreign   corooration  maintains   an  office   in   the 
local    state   from  which   it  pays   rent    an,"!   incidental    expenses   (keeping 
a   small  bank   account    lor   that  purpose)    is  immat'-rial,   Pocationtas 
guel   Co.   Y^   MasBachusetts,    218  Mass.    55a;   American  Art  Works  v^ 
Chicago  Picture  graaie  Works,    264   111,,    610;    The  Journal   Co.    of  Iroy 
^  ,  ^»   ^''   A«  ^»  Motor  Co.  .   181  111.   App.    530. 
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other  cases  hold   that   the   Bolicltlng  of  aMiyertisejnents  to 
"be  published  by  a  loreign   corporatioii  in  a  VoTeign  state   does  not 
constitute  the   doing  of  bueinees  within   the   Btate  within   the  meaning 
of  this   statutory  proviBion,      Journal  Printing  Co.   v,   Inter-Ocean 
Newspaper  Co. ,   167  111.   App.    274;    System  Co.   y.   AdTertiaers  Cyclo- 
pedia.   121  i. .   Y,    S.    611;    Americaii  .Contractor  Publ.    Go,    y.   Bag^ge . 
91  JK.   y.    S,    73;    International   Transportation  Asboc.    y.   Desfcoines 
Morris  Plan   Co. ^    215  la,    268;    Fletcher  Cyclopedia  on    Corporations. 
yol.    17,    seCo    0438,    p.    530. 

These  authorities   (cited   in  plaintiff's  brief)    are  not 
questioned  by  defr-ndant.      Defendant,  however,   undertakes  to   rp-ise  a 
question  on   the  pleadings.      It   asserts   (citing  authorities)    that 
the  insufficiency  of  pleadings  of  a  defendant   carmot  be  raised  for 
the   first   time  in   the  Appellate   court;    that   the  general   rule  is 
that   the   judi^ment  or  decree  of  the  lower  court  will  be  affirmed 
where   the  r-cord   is  insufficient   for   the  ,)urpo8e  of   review  of   the 
error  assigned;    that   in   the   absence  of  a   stenographic   report  of 
proceedings   or  a   statetaent   of  facts  in   a   common  law   e:se,    it  will 
be  presumed   the   evidence  was    sufficient    to    justify  the    Ju-gment; 
that   assignments   of  error  must  be  based  upon   tha  record  itself,    not 
merely  upon   the  argument  of   counsel,    ^anc'   that  where  no    stenographic 
report  of  proceedings  or  statenient  of  f   cts  is  filed   the   court   can 
not   go   outside   the   coB^ruon  law   record  to    determine  if   error  was  made 
in   the  lower  court,     Jb'inaily,    defendant    says   that   the   question   of 
trhether  a  corporation  is  or  is  not  doing  business  within  a  state 
is  a  question  of   fact.      All    these  propositions  (generally  tjrue)    are 
not   applicable   to    this   record.      This  ttotioxi   of  defendant  to   dismiss 
was  made  on  the  pleadings  and  witnout   filing  ai.y  replication  to   the 
answer  of  plaintiff,     ho   evidence  was   taken.     As  a  matter  of  fi.ot, 
the  petition   of   defendant    loes  not    even   state  that  plaintiff   cor- 
poration is  doing  business   in    this  State,      ihe  fi.cts   as   stated  in 
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th«   answer  are  admitted   Tor  the  purooses  of  the  motion,   and  tho 
motion  presented   the    single   question   of  law  as    to  whether  adiiiitting 
the  facta   stated  to  be  true  the  motion  to   diauiiBa  the   suit   should 
prevail,      i'rae,    ordinarily  the    question   ol'  whether  a  «3orporation 
is  or   is  not   doing  tusiness  witliin   a   etate   is  a  question   ol"  f:,et 
depending  on   the   evidence,      But    tiiat  proposition   is  wholly    imaa- 
terial  where,    as  here,    a  defendant  "by  luotion   subi.iits   tivi   case    to 
thp   court   on   the   f sets   as    stated   in   the  pleadings.      Such  a  motion 
raises   a  question   of  law,      ihe   Civil  Practice  Act,   which   is  ap- 
plicable,   directs    that    the  motion   ol'  the   defendant     shall    ape-ci- 
fically  point  out    the   respects  in  v/hich   the  pleading  of  plaiiatiff 
is   insufficient.      Defendant   did  not   comply  with   this   requirement, 
but   eince   the  pleading  was  not   objected   to    on  that  ground  the 
point   could  not  be  raised  here  and  it  has  not   oeen  raised. 

'Ve  hold,    as   a  matter  of  law,    that    the   court   erred  in    sus- 
taining  the  Jiiotion   of   defendant   to   dismiss  plaintiff's    cause  of 
action   and    in    entering  the   jud^ent,      i'he   judijnent   ia   reversed   and 
the    cause  remanded   with  directions   to    enter  a  rule   on   defendant    to 
file   an  affidavit   of  merits,    as   required  by   the  rules  of   the 
Municipal    court, 

REYERSSD  Ai'ID  RBiiAKDiS.D  'MlTd  DIRSCTIOIJS. 

McSurely,  P.    J,,    and  O'Connor,    J.,    concur. 
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PEOPLE   Oy  THE   STATE  OF  ILLINOIS,      ) 

Petitioner  j_^^-..^       \ 

€^       J       )      >^BAL  FR03#liUfl(JCIPAL   COURT 

^r\)    0  \    0*'  ^TlAao."' 

BBWIH  JOYER,  |)    ,^^J        ,X 

Respondent,  £.,Jf^'   " 

29  7  I.A.  6  3  8* 

iiR.    JUSTICE  Mi'iTCHETT  DELIVERED   THE  OPIKIOK  Or   THE   COURT. 

This   appeal  is  from  an  order  entered  li^ay  13,   1933,   allow- 
ing  the  motion   ol'  Boyer  to    correct    errors   of  fact   in   a  Judgment 
entered  on  kay  27,   1937.      (Ill,    State  iiar.    Stats.,    1937,    cnap, 
110,   par,   196,    seo.    72,   p.    24o6, )      A  new  trial  v%b  granted. 
Boyer  was  arrested  iiay  12,   1937,    oiiarged  witii  the   comitiission  of 
an  offense  in   tJaat  he   stole  t'wo   automobile  keys  and  three  house 
keys   in  violation  of  the   statute  (111.    State  Bar  Stats.,   1937, 
chap,    38,    sec,    1,   par,    339.)      iie  was  arraigned,   pleaded  guilty 
but  later  changed  to   a  plea  of  not   bi^ilty,   waived  trial  hy 
jury  and   submitted  his   case   to    the  court,      lestiiiiony  was  heard, 
defendant   found  jguilty  and   ssnteiiced   to  pay  a  fine  of  j|1,00   and  to 
serve  in   the  House  of  Correction  for  a  period  of  one  year.      At   the 
time  of   the   alleged  offenae   defendant    .vas   on  parole   from   the  peni- 
tentiary at   Joliet   and   since   serving  his   time  of  one  year  has  been 
returned    to    the  pexiitentiary. 

The  ground   of   defeiidant's  motion  was   that  he  was  unfamiliar 
with  court  proceedings,  was  not   represented  by  counsel   or  informed 
of  his   right  of  trial  by  jury,   had  no  opportuiiity  to  have  testi- 
mony  in  his  own  behalf  introduced  nor  to   o-i'fer  any  defense.      He 
avers  he  hc;,d  a  good  defense  which  was  not  presented,    in   that  for 
16  yeara  past  he  has   suffered  from  a  disease  kiiOifn   as   epileptic 
fits   oxiA  while  in   these   fits    is    completely   out  of  nis  mind;    that 
he  was    seized  by  one   of    these   fits   the   day   of  ais  arrest   and  com- 
mitted   the  alleged   acts   constituting,  the   crime  wiiile   in   that 
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mental  condition;    that  he  was  in   the   aame   condition  when  arrested 
and  while  held  by   the  police,      Defendsmt   averred  he  had  been 
treated  by  reputable  physicians  in  Chicago   I'or  his  ailjuent  arid  if 
granted  a  new  trial   thnse  physicians  would   testify  as   to   the   state 
of  his  health  and  mind  on  occasions  when   these  attacks   came  on  him. 
He  averred  tuat   ii"   the   court  had  been  advised  the  judfement  v?ould 
not  have   been   entered. 

The   titate's  Attorney  filed  a  motion   to   disxidsB    the  petition 
on   the   ground  that   it  did  not    state  i'-^cze  but  mere   conclusions;    that 
the  alleged  facts  were  imown   to    the  petitioner  at   the   time  of   the 
trial   and  tlirougla  hio  own  neglifc,enoe  were  not  presented  to   the 
court;    that  he  had  not  been  prevented  at   the  time  of     the  trial 
from  presenting  the  facts   either  by  duress,   fraud,    excusable 
mistake  or  ignorarice,    and  that   the  petition  was  in  other  respects 
insufficient.      Ilie   court   overruled  the  isiotion   to    disi^-ies   and  granted 
defendant   a  new   trial,    as  already   stated. 

iJo   appearance  has  been  filed  in   this   court   for  petitioner, 

A  brief  has  been  preseiited  in  be-alf  of   tne  People  vrhich  contains 

eiglit  points   stating  propositions  ol'  law  applicable   to  proceedings 

of  this  nature  with  numerous   citations   of   aut. verity.      However,    the 

points  made  are  not   argued,    and  no   stateniint   is  made   showing  wherein 

the   authorities   anci   the  propositions   cited   are  applicable   to    this 

record.     Rule   7   of   this   court   ( aaiiong  other   t-dngs)   provides: 

"'ihe   arfe-ufient    siiall  be    coiifined  to    discussion   of    the  points 
made  and   cases  cited  in   the  brief,    and  no   others,    aJid  in   the  order 
in  wnich   the  points   are  made,      A  point  made  but  not  araued  may  be 
considered  waived." 

Only   a  few  days  reiiiained  of   the  term  for  which  defendant  was 
sentenced  at   the   txniS   tne  order  grai.ting  a  new  trial  was    entered,     ;e 
has  now   served   the   full   tifl:e  ciTid  has  been   returned   to   Joliet.      It 
seeffis   appropriate   that   the   above  provision   of  Rule   7    snould  be 
applied, 

ihe   judgment   is  affirmed, 

AFPIRMED, 

McSurely,   e.    J.,    and  O'Connor,    J,,    concur. 
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MH.    JUSTICE  O'COiiBOR  DELIVSRSD    iHE  OPIKIOJN   0¥  THE    COURT. 


Plaintirie,   meiiibere   oi    t.ae  Ciiicago  Board  of   xrade  who 
were    engaged   in   the  'bro'a.erai^e   business,   brougiit   suit   against  de- 
fendant  to   recover  |?1.'^24.64,   witii  interest,   being  a  balance 
olaimed   cue  for  the  purc.iase   and    sale  ol'  wueat  by  plaixitii'lB 
for  defendant,      i'he   defense   interposed  was   txiat   tne   purciaase  and 
sale   of  the  tvheat  were  mere  prettaided  transactions;    taat  it  was 
the  understanding  betweeii  plaintiffs   and  defendant   that   there 
would  be  no   delivery  of   the  wheat,   'bat   that   tlie  differences  be- 
tween  the  TDurciiase    .=ind   sals  price  would  be    settled,    and   there- 
fore  the  pretended    contracts  ■V7ere  gambling    contracts   aiid  void 
within    the  meaning  ol    sec,    15o,    chap,    3B,    ill,   Kev.    iStat,    1937, 

There  was   a  jur^.'    trial,    a  verdict   m  plaintil'f '  s  fuvor 
and  judgment   for  #1368,26.      Kelendarjt •  s  motion   for  a  new  trial 
was   allowed   and   this    court   allowed  plaintiffs'   petition   for  leave 
to  appeal,      Al'terward,   ut)on    consideration,   we   al'firnied   the   order 
awarding  the  new   xrial   (opinion   I'iled  December  16,   1935.)      The 
case  has   again  been   tried   and   again   there  was  a  verdict   in  plain- 
tiffs'   favor   on  w.iich  judgment  was   ex^tered  for  ^1599, 73.      Defendant 
appeals.      Tac   araount   of    the   Judgment    is  made  up   of  ^1283,39   princi- 
pal  and  ,|316,34  interest.      During   the   trial,    on  motion  of  plaii.til'fs 
the   court  permitted   thexa  to   amend   tneir   stateuient   of  claim  by   strik- 


MUfXy   .U«IOI^-; 


vcees 


/.  St    Zi'i.a:. 


889  .A.i 


,IiXA6L.>.i^    7&dibuiA 


,  ..;.iviaa3s 


8f;:ic;\iiaXq  ^rf  la  laaioiucf  aj{^  lo't  94f|>  fc«ai«Io 

fifc«  9B«ii»T:Hii  't«b  Sift.'      .;fiiefci.ifi't»b  lol 

-oci   B»oa«Te*nib  sj^   i^jBiiJ^   Jijci    .Jeeciw  mtii  'to  Y^eviXeii  on  »ef  Mjjow 

-siBji^t  tas   ,ft»X^*<5a  ♦</  bliaow  soiTo  sX«:8  init;  »««;'oii»c  ©JO*   n**»wi 

biov  fins   B^Ofi'iariorj    ;:,.;i.;.  1   ,a;j,   -irtr-"    Ptfost.tnoo    ftsfenpts'sq  •!!#   •t:o'X 

SMiii  wsn  A  lot  nc.  ^han'ied     .aB,?afiX4  10't  Jii^fljj^i)*!-,  boa 

©-  .x«iq  *«iroXX«  3^1 1;  f>«\«roXXfi   taw 

9iiT      (.SSei   ,ax  ^oCuoo-i''    •.-ilit   noinXcto)   l»ii:5  won  «nj  ^aihimna 
-ntlaXc  nJt   d-oihi'.'v  *  r.:'/   oi»iiJ   cu«ii«  JE>a«   D»ii#  no»d  niagp   serf  aaao 

-ioatiq   ce.CcsSIt  't©  go    .  .aXfi-aqq* 

8.nicrai«X<i  "ko  aol^ow  uo    ,IJi-\  fi  i;a      ..iaftiiJal  *e,6I54   tne   I«q 


ir.f  out   a  p>?rtf.graph  rbich  allegf-d   that  plairitil'l's  Lad,   at   Xhe  ra- 
quer-t  ol   defeadarit»  purciased  "grain  offer*"   axid  had  adviuiced  or 
paid   to    the    sellers   of    ruch  offers   t'le    cost   -jrice,    ..Jia    tiit   claim 
for   t  li?   itera  was   |41.25,    ther^ty    elirdnating   tiiat   aiviount   froii; 
their  claim,    :|!1334,64,   leaviug   the  amoiuit    tlie  .jury  awarded   tixem 
for  principal,   ?^1883,39. 

i:*laintiff s'    ofTered    avid^nce   tended   to    ahow   that   tiie  pur- 
chase  and    fial9   of  the  wheat   (40,000  "busi:.ela)   were    reai   fUd.  not 
pretended   sales,    and   that    it  T-as  not    tl   -dr   iriter^tioj*    tiat  no   deliv- 
ery of  thp  wheat   should  he  mide  or   accepted,  nor  that  it  -sras    the 
intention  of  hoth  parties   that   the   settle.Lents   siiould  he  niade  oixlj 
on    the  market   differences.      On   the  other    side,   defendant's   evidence 
was   to   the   effect   that  he  had  heen  deaiirg  in  wheat   traaeaotiona 
with  plaint  if  fe   acting  as  "broker  for   some   time,    sno   that  it   was 
understood   and    agreed  "bettTesii   theiB    Uiat  no   whsat  would  he  delivf-red 
or   received,    hut    that   eettlerjients  would  he  aiade   on  u.irket   differences. 

The   eviienee  on   the    second    trial    is    juhsti-uitially    aie   sasce 
as3   that  on   the   first    trial,    and    this   aeexus    to   be   atirsed  upon  hy 
counsel   for  hoth  parties   except    that   on    the   seccnd    trial  plaintiffs 
put   in    eviienoe    tending  to    show   that   they   actually  houe^at   and   eold 
the  wheat  for  -defendant,    -md  in    so   doing  dealt  v/ith  otligr  grain 
hroissrs   on    the  Board   of  Trade.      Written  mei^ioranda   to   this   effect 
are    in   th  =   record,    -ind  plaintiffs'    evidence   is   to    tne   effect   t;..at 
defendant  was  notified  of   thir,  fact   each   tme  &  purchase  or  sale 
was  raade,  Tlrie  jury  vras   specifically  instrueted   tiiat  if  it  found 

froEi   the  evidence   "def en'laiit  had  no   intai.tion   to    take  deiivisry  of 
the   actual   grain   sjid  it  ^9as    the   int?j:tion   of  the  parties    co    settle 
their  accounts  hy  payment  of  differences,"    the   traneacticn  would 
be   gambling  and  no    recovery   could  he  had.      The  jury  found   in  f-vor 
of  plaintiffs;    ann  while  we   said   in  our   fortier  opinion,    "We   t.iink 
the  great  weight   of   the   evidence   is   that  hoti  parties  iintended    that 
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no  wheat   should  be  delivered,   but   instead   tiiero   skould  be  a  P9:ymeit 
01"  the  dil'l'erence  between   the  purchase  and   sale  prioe  ol'  tli©  wiieat," 
yet  we   are   clearly  of   the   opinion   tnat  under   the   evidence   in  the 
record  bel'ore  ua,   bearing  in  mind  taat   two   juries  have    laseed  upon 
the   question   in  plaintifl's'   favor,   we  would  not  be  vrarrarted  in 
disturbing  the  verdict  on   the  ground  that   it   ie  against   the  mani- 
feet  weight  oi'  the  evidence. 

Defendant   contends  that   th'5   court   erred   in  admitting;,   over 
his   objection,  plaintiffs'    exhibits  17  snd   26.     Exhibit  17  purports 
to  be  a  meiaoranduB  made  by  one  of   tne  brokers  employed  by  Daniel  if. 
Rice  a.  Co.,  who  at  plaintiffs'    rt>quest  bought  10, OCX)  bushels  of 
Wheat   for  defendant  at   56^  a  busnel;    and   it  is   said  that   tne  exhibit 
is   in   the  haxidwriting  of  Dean  Baker,   one  of  Bice  &  Co.  'a   employees, 
but  he  was  not  produced  and  no  one  eaw  him  making  the  memoratidum.   Ws 
think  the   exhibit  -eras  properly   admitted.      There  Tas   tpetiiu.ony  that 
it  was  written  by  Usiker,    a  broker   employed  by  nice  a    Co*      The  weight 
to  be   given   to  it  was  for    the   jury.     Aj-oreover,    there  was  no   dispute 
in  the   record  about    the  number  of  bushels  of  wheat   involved  nor 
as   1.0   the  price  paid  or  received.      The   statement  of   claim  dives  all 
the   items,    the  number  of  bushels   claimed   to  have  been  bought   and 
the  price  paid,    as  well    as   the   selling  price  of  it;    ;.tnd   there  is 
nothing  in   the  afl idavit  of  merits  that   questions  any  of   these 
figures.     In  the  former  opinion,    after  we  set  forth  the  purchases 
of   the  wheat   and   the  price  paid,    as  well   as  what  it   sold  for,   we 
said,    "There   is  no   dispute  about   the  figures,   but   the  defendant 
contends   that  plaintiffs  did  not,    in  fact,   buy  wheat   for  him,"    etc. 
The   same    ait-iation   appears   in    the   record  now  before  us.      Obviously 
defendant  was  in  no  vr&y  injured  by   tne  lack  of  jnore  proof. 

As   to  Esiiibit    26;      A  witness  I'or  plaintiffs   tfestified   tnat 
after  each  purchase  £Jid    sale  of  wheat    she   sent   to   def -n  lant    "confirm- 
ations**  of   each  by  .nailing   statements  on  blsjike  used  by  plaintiffs 
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in  their  tusinees,    showing  the   aiuount  of  each  purchase  and   sale. 
At   the  ■bottom  oi'   eacii   txiere  was  printed,    "The  ahove  tranaac;tion 
made  "by  us   lor  you  Tras  made  in   accordance  with  and   subject   to   the 
rules,    regulations  and  cuBtoms  ol'   the  Q-rain  Exchange  or  Aissc ela- 
tion wherein  made,    and    the   rules,   regulations  and  rcquirejie^^ts   of 
its  ioard  ol'  Directors      >*     It   is  further  understood  that  actual 
receipt   ol    the  property   and  payment    thereof  is   contemplated,"    etc. 

Defendant   denied  that  he  had  received  any  oT   the   confirma^ 
tions.      Plaintiffs  offered   in    evidence   carbon   copies   of  tneee 
confirmations   typed  on   ordinary  yellow  paper,   but   tuere  vj-as  no 
printed  matter  on   the   carbon   copies,     We   think  it   clear   taat   the 
exhibit  was  properly  received.      The  weight  was  lor   the  jury. 
Counsel   cite  7/eare  Comm.    Co.    v.   People.    209  111,    523,    «vhere   similar 
printing  was   involved.      i.he   court  there   said  [§.    544)  :      "the  act 
of   the  defendant    in  printing  in    each    statement   it   issued  language 
purporting  to  bind  the   customer   to   the  proposition   that,   in  making 
the  deal  he   contemplated  an   actual   delivery,   were  unusual  precau- 
tions.     ***      Ihe  purpose   of    uiiese  precautions   seems   to  have  been 
to   give  an  outward  appearance  of  an   intention   to   deliver  and  re- 
ceive the  property,"      See   also  People  v.Viskniskki .    255  111. ,    384. 
Undouttedly   coui  sel    for   -defendant    in  his   art^aient  brought   this 
view   to   the   att-ntion   of    the   jury,    and  it  was  for  the  Jury   to 
decide. 

Complaint   is   also  made  that   the   court   erroneously   sustained 
defendant's   otjections   to    questions  put  to   two  of  plaintiffs'   wit- 
nesses,  ifcr.    Ires'-iman   and  i'uller  Rothsc  J.ld,    one   ol'   tae  plaintiffs, 
'by  counsel    for  defendant  on    cross   exandnation.      Some  of   the  ques- 
tions  asked    the  witness  J?reshinan   on   cross-examination  were  as   to 
the   color  of  defendant's    -heat  wnioh  was  puronased,    and  now  mush 
ST)aGe   20,000  husiiels   of  it  would   occupy.      We  t^iink  there  was  no 
error   in   tiis  regard.      Rothscnild  testified   as   to   the  amount  due 
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from   defendant    as    shown   lay  plaintiffs'    records.      It  ^^as   objaot-id 
tliat   the  tookB  vere   the  beat    evidence,   but    the   couri   let   tiie  '-vit- 
ziesB   answer,    giving,   the   aiuount    claiiaed  as  well    as   the   conputa- 
tion   of  interest   on   it.      We  tnink   the   ruling  was   erroneous,    but 
since,    as   above   stated,    ther4  was  no   dispute   about   the  number  of 
bushels   of  vhf^at    claimed   to  have  been   purcitased   and    sold    and  the 
various  prices,    the   error  was  not    such   as  would  warrant  us  in 
disturbing  the  verdict   axifi   judgaaent. 

Complaint   is  made   that   the   court   erred  in    ^dving  an  in- 
struction requested  by  plaintiffs   as   to  v;hat  the   jury   should 
consider  in  passing  on   the  question   of   the  preponderance  of    the 
evidence  where  the  number  of  witnesses  is  uneven,     But  only  one 
sentence  of   the   instruction    is   in    the  brief;    the   instruction 
should  be    set   out   in   full.      Zorge_r  y.    -xillgian's.    287  111.    App.    357. 
We  prefer,  however,    to  pass   on   the  instruction.      It  was   in   the 
ordinary   form  where   the  number  of  witnesses   testifying  on    one    side 
is     larger  than   those  testifying  on   the  other.      The   instruction   is 
iguite  lengthy,    and   concludes:      "The   eleiiPnt   of  numbers   should  be 
considered,   with   all    tiie  other    (^ieraents   eilreadj'"  herein    sugtiSsted, 
for  whatever   in    the   jud^jcient   of   the   Jury   that   eleiaent   is  w:orth,    and 
the   evidence  of  the   smaller  number   cannot  be   taken  by  the   jury   in 
preference  to   that   of  the  larger  number  unless   the  jury   can   say,   on 
their  oaths  that   it   is  more  reasonable,  more  truthful,   more  disin- 
terested  and  more   credible,"      The   identical  instruction  was  held  not 
to  be   revcrsibly  erroneous   in   Gagp  v.   Eddy.   179    111,    492,   but  it  wa« 
not  aoproved.      We   think  the   instruction   should  not  have  been  given. 
Uewoomb  v..  Chicago   City  Ry.    Co..    192  111.    App,    74.      Plaintiffs  had   a 
greater  number  of  witnesses   than   defendarit,      A  proper  instruction 
on   this   question  ^as   given  at   defendant's   recuest,    and  rhile  t-.is 
did  not    cure   the   error,   wr  think,    upon   a   consideration   of   the    entire 
record,    the   error  was  not  of    sucn   a  character  ae   to  warrant    inter- 
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ference  on  our  part, 

A  I'ui-tuer   conteiitior:;    is  made   tiiat   tJae   court   erred  in 
refusing   to   ^ive  two   instructions  recueeted  lay  defendant,      Txie 
first   requested   tiue   court   to   instruct  tiae   jury  tiiat   if  it  found 
the  transactions  involved  were  gamlsling  traiiisactious  and   tlifirefore 
void,    tli«  eviderice  would   "not   support  an  account   stated,    and  under 
those   circumstances  you   arc   instructed   to    find  I'or  the   defendant," 
And   the   other  refused   instruction    souijJrit   to  have  the   jury  in- 
structed  that   if  it   found  from   tlxe   evidence,    "that   any  part  of  the 
account   stated"   consisted  of  ganibling  transactions,    then  it   should 
find    for   the   defendant.      The   jury  '.vas  not    told  hy  aiuy  instruction 
what    constituted   an    "Account    stated"   and  therefore   it  was  no   error 
to   refuse   to  give  them,     koreoTer,   we   think   the  in8tr^lctions  were 
properly  refused  "because   they  were   covered  by  otlaers   given  at 
defendant's   request.      By  t:,ivan   instruction    5  the   jury  was   told 
that   if  it  found  the   transactions  between   the  parties  were 
gambling  transactions   they  could  not   "forju  the  basis   of  a  binding 
account    stated."      Instructions   6    and   ?,    tiven   at   defendant's  re- 
quest,  were   substai-tially    l-o    the    same   effect. 

The  judf-iinent  of  the  Municipal   court   of  Chicago   is  affirmed, 

JU3mmT  Ai'i'IRkED, 

licSurely,   P,    J,,    and  Matchett ,    J,,    concur* 
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Appellant,      ) 


297  I.A.  638' 

MR.    JUSTICE   0  'COMOR  DELIVERED  THE  OPIiilOE   OP   THE   COURT, 

August   3,    19  31,   plain  tiff  trouglit    an  action   against  defend- 
ant  tc   recover  dSLniatea   I'or   tlie   alleged  iDreacli   of  a  written    ccntract. 
The   case  m-as   tried  "before  the   court  without  a  jury,   there  was  a 
finiing  and   judgment   in  plaintiff's   favor   for  |38,700,    and  defendant 
appeals. 

The   record  discloses   tliat  October  9,    1928,    Anies,   Smerieh 
&  Co.,    an   Illinois   corporation,    (wliose  n.3i,.:e  has    since  been   clianged 
to  Amich   Securities   Co.,    Inc.)    plaiiitiff,    entered   into   a  written 
contract  ^ith   defendant   whidri   recited   t;aat  on  inarch   31,   1933, 
plaintiff  was   indebted   tc   the  iN^tional  BajuK.  of   the  Kepublie  of 
Chicago   for  ^175,000,   payment   of  whicl;  was    secured  by  depositing 
with   the  bank  $175,000   of   first  lien  notes   of   the  southern   Gas 
and  Electric   Co.,   which  notes  .aatarecl   July  1,    1929,    witJa   the   right 
to    exten-?    the   time   of  payment  of   such  notes   to   July  1,   19  31;    and 
that   in   consideration   of  one  dollar  and  other  good  and  valuable 
consilerations  it  was    agreed   (l)    that   defendant,  Emerich,    ^'rould 
pay  to  plaintiff   564,500   in   cash  plus   accrued   and  unpaid   interest 
on    the  notes,   upon  plaintiff  deliverine   to   him  $64,500   face  value 
of   the   Southern   Gas   &  Jilectic   Jo's  first   lien  notes  held   as   col- 
lateral by  the  bsuik;    that   defendant's  liability  to  pay  for   ^heae 
notes   should   rot   extend  beyond  July  1,   1931,    and   plaintiff  was 
required   to    ^,ive   defendant   3   days  written  notice    tnat   it    elected 
to    deliver   the   collateral  notes   to    defendant.      (2)   That  when 
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interest  was   collected  on   the   collateral  notes   it   should  te  ap- 
plied toward   the  payment   ol"  the   interest   on  the  indebtedness   to 
the  Bank;    and    in    the   event   the   interest    collected  on    tiae  ;4)64,500 
ol'  notes  was    in   excess   ol"   the  proportion   ol"   the   total  interest 
payable  on   the  loan   to    the  Bank,    such   excess   should  be  paid  over 
by  plaintil'l    to   defendant;    and  in    the   event   such   interfest  vias  less 
than   the  proportionate  amount   of   interest   due   the  Bmnk,    defendant 
was   to  pay    such  deficiency. 

Plaintiff  contends  that   June   20,   1931,    it  notified  defendant 
in  writing   that   it  would   expect  nin.    to    take  up   and  pay  ^?64,500   of 
the  notes;    tnat   two   or   three  days   thereafter  defendant   said  he 
was  financially  unable   at    thft  time   to  pay  the  $64,500,    and  tnat  by 
reason   of   such   statement  by  defendant  plaintiff  was  excused  from 
the   tender  or  delivery  of   the  notes  to   defendorit.      On   the   other 
side,    defendant's  position   is   that  plaintiff    "did  not  p.-^rfoTin   the 
conditions   required  by   the  contract   to  be   lirst  p   rformed  by  him 
before   defendauit  became  obligated   to  purcnase   the  notes;"   that  he 
did  not  waive    tne   obligation  of  plaintiff    to    deliver  or   tender 
delivery  of   the  notes  before   July  1,   1931;    and    tiierel'ore   defendant 
was  not   liable.      And   defendant's   further   contention    is   that  plain- 
tiff  cannot   recover  under  its   declaration,   which   consisted  of   the 
second  and  third   special   counts   and  the  coHOiion   count. 

Did  plaintiff   coinnly  with   the  terms   of  the   contract    so    far 
as   to  put   defendant   in   default    in   failing   to    tal:e  up   and  pay  for 
$64,500   face  value   of   the   Gas   company's   first  lien  notes,    although 
plaintiff  made  no    actual   ten-^er   of  the  notes?      The    trial    Judge 
found   that   it    -lid,    vxii  unless  we   are  able   to    say   such  finding  is 
against   the  majnifest  weight   of   the  eviienoe    the   judgment    cannot  be 
I      disturbed  on    tiiat   ground. 

The   evidence   shows   that    June   20,    1931,   plaintiff  wrote   de- 
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fendant   a  letter,   vrhich  ha  received  in   due   oourae,    saying:      •*¥« 
writs  to   advise  you    tliat  as  we  have  been  unable   to    sell   or  re- 
finance  the   Southern   Gaa  &  Electric  Company  under  present  market 
conditions  we   will   have   to    call    on   you   on    Jaly   1   to    take  up   and 
pay  I'or  your   snare   ol'   the  First  Mortgage  bonds,    (notej}^   in   ac- 
cordance v/ith   contract    entered   into  between  you   and   ourselves  in 
connection  with   the   settlement    I'or  purchase   oi"  your   stock."     The 
letter  we   t    on    to    say   that   a  balance   siieet    "and   three-yea^ra    com- 
parative  earnings  statei'-ent"  ol    the  uas   coiLpany  were   enclosed; 
that   the   Gas    coE;pany  h%d  made   excellent  progress   during  the  past 
year   an-''   was   able  not   only  to  pay  6?'  on   the   capital    invested  but 
also   to    rintjfice   all  necessarj^   extensions     out   oi'   its  own  funds; 
that    in  viev  of  the  general    conditions   in  Florida  (wliere   the  Gas 
company  property  was  located)    sm.d   the   conditions    throughout   the 
United   States   for  the  past   two  years,   plaintiff   thought   the    siiow- 
ing  was   remarkable   and   justified   its   oritiinal   faith  in   the   Gas 
cOEipany.      "We  xiave  not   yet  been   able   to    find   out   from  tJae  Xiatiox-sQ. 
Bank  of  the  Republic   just  what   attitude    x.hej  are  going  to    take 
with  kr.  Keed    (who    seciwed   to  be  the  man   in   authority  at   the 
oroperty  of   the  Gas   c  lupany  in  Florida)    in   connection  with  the 
extention  of  these  Jirst  Mortgage  bonds   ("note'¥) .    It   is  of   course 
necessary  th.at   all    owners  of  the  bonds  agre  : .   ^-^  *   *     mr.   Eeed  has 
offered  to   reduce  the  ffirst  iiortgage  fro&  approxi^iiately    H31',C00 
to  ^400,000   if  he    can   obtain  a  one-year  extension  on   t.e  :iji400,000 
with  the  provision   that    if  he  makes  a  further  substsjitial   reduction 
at   the    arid  of   that   year   the  notes  will  be   e^.tended    for  one   year  or 
fliore.      It    se^Eis   to  me   that    noxae  proposition   alont,   these  lines   is 
very  fair  and    should  be   satisfactory   to    all    concerned. "      Iwo   or 
tiiree   days   aftf^r   this  letter  was  liiailed,   iiarshal'i  yorrest,    e::ecutinre 
vice-president   of  plaintiff  at    the   tiiae  in   question,    oalled  cu   de- 
fendant,  Mr.    Smerich,    at  his   office   and   they   talked  about   defeadant 
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taking  up   aiid  paying  for   th.«  i^64,5uO   oi'  notes.      Xhere  is   some   dis- 
pute as    &o   >^.aat  was   said  at    tnat    cii^ie.      Mr,   i'orrest   testii'iad  tnat 
Mr,   Smerioh   called  nlm  on   the  telepx.one,    aaid  lie  liad  rsueived   tne 
letter  of   June   20   and  wanted  iiiia  to   come  over   and   talk   to   uim  about 
it;    thai:  he  v^ent   over   to  :~r,   Jiauerich's    oli'ice;    that  i^erich  in- 
liuired  what   could  be  done   about   the  matter  an  ;   t^iat,    "I    aaid, 
'There  isii't    a^iyt  .ing   tUiit   can   be   done.      ihe  bank  inaists  upon 
getting   their   laoney*";     u*at  ^r,  iiiaerich   said,    ""iVell ,    I    siiiiply 
can't  do   it.      All  uiy  money    is    tied  up   iu   the  partaersiiip   in  which 
I    am  actively    enj^atied  now,    sjad   there  is  no  plaoe  i    could  get   a  loan 
on    tiaope    i.onds   at   uiis    tiike;"    xhat  ue    said,    "Well,    I    just   cant    do 
it;    there   is  i.o  poEsibility  oi    raising  #67,OUO   at   this   time." 

As   to   vv-aat  Vti,3    said   at    onat   time  M.r,  iimerich   testified: 
"Kr,   Porrest    came  over   to    see  me,    and  he   told  me   tnat  the  bank  had 
asked  for  payii.ent  of    txie  loan,   ■^**     1    said,    'Viiell,    it   is   rather 
difficult   at    this   time,      j^ost  ol'  my  -   or  my  money  -    is   tied  up    in 
my  partnership';    triat    it  would  be   quite  difi'icult    to   get  a  loan 
on   these  bcnda  tout  he  would   see  wnat  ne   c  -aid  do;    that  ^r,   iorreet 
said  ne  v/as   trying   to   ^et   ati   ext erosion   froxi.  the   bank  but  ne  was 
doubtful  he  would  get   it;    "1   did  not   at   suiy  time   during   tne   coiVer- 
sation   say,    'V»elx,    i   just    caii't  do   it;    there  is  no   possibility  of 
my   raising  ^67,oOO   at    Uiis    cime,  '      i    did  not    say   to  him  ■A^^*    that  I 
could  not  get   tiie  tioney  wit.,  wnieh   to   pay  it." 

There   is  other   evidence   in    tne   record   touching  this   ques- 
tion but  we    t/.ink  it  unnecessary   to   detail    it    lurther.      The  notes 
were  norer  paid  nor  was   any  part    of   the   indebtedness  of  plaintiff 
to   the  bank  paid,    except    tn.at  some    tiiae  later,    tiie   date  not   appear- 
ing,   the  bank   8old   the   collateral  notes   and  apparently  was   conipelldd 
to  buy  them,    but  wiiat   it  paid  lor   them   does  not   appear. 

But   defendant   contends    tnat  he  i;7a8  not   in   default   for   tne 
reason   that  plairitiff   did  not   offer   to   deliver  the  ^64,500  of  notes 
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to  him,    and  that   this  wa«  required  under  the   terne  of   the   contract 
before  he   c'uld  te  placed  in   default.     Mr,   Porrest   testified  that 
on   July  1,    1931,    the  notes  were  not  wort}i  to    exceed  4C^  on   the 
dollar,    and   the    ^vid'^nce   all    shoi^'s   that  the  bank  was  deirianding 
its  money.      We   think   it   obvious     v;at   a  tender  of   the    !?64,5U0  no  .eg 
by  plaintiff   to   defendant  would  have  been  unavailing.      The  law 
never  requires   the   doing  of  a  useless   act.      It   is   equally   clear 
that   if   defendant  had  |54,f500   and  would   take  up   the  notea  there 
would  be'  no   difficulty  in    doing   so  because   the  Jiank  would  be 
anxious  to   est  l^iO   cents  on   the  dollar  upon  delivering  up   such 
notes  and  applying  t'jiat   suia  on  plaintiff's   indebtedness  to   it. 
This  is  'Sfhat   the   trial   Judge   expressly  found  when  he  decided  the 
case,    and  we  are   clear   that    the  finding,   is   supported  by  the  evidence. 

]>efenaant  further  contend*  that  the  Judement   for  $38,700  is 
not    supported  by   the   declaration  nor  the   evidence;    that   two   special 
counts   set  up   the   contrcct   verbatim  and   "count   specially  upon   the 
©^ligation   cf   the   defendant   therein    contained   to  p&y    the  plaintiff 
the    sum  of  |64,500   in    cash"  plus   accrued   interest;    alleged  as   a 
breach   that  defendant   failed    and   refused   to   accept    the  notes  or 
pay  the  money  or   any  part  of   it,    "pursuant   to    the   terms  and  provi- 
sions of  said  Trritten  a,t;ree:nent; "   that   the   coiimion   counts  were   taen 
added,   but  no    recovery   could  be  had  under   them  because   such   counts 
would  lie   only  for   the  recovery   of  an   indebtedness   due   and  owing, 
and   that   the  affidavit  of  plaintiff's   claim  attached   to   the  dec- 
laration was   tiiat   there  :Ta8   due   plaintiff   #64,500.      And  def exidant 's 
eourisel    say   that   on    the   trial  plaintiff  did  not   attempt   to   prove 
what  it  had   alle;-ed  but   3oUt,ht   to   recover  dai^ages   "for   a  loss   sus- 
tained by   it  by   reason   of  defendant's  failure   to  perform  his   con- 
tract."     -=Uad  furtheri-xore,    tuat   the   testimony  of  i.lr,   Porreet    that 
the  not-^s   of   the  Uas   conp.jjiy  were  not   in   excess  of  40/5  of   their 
par  value    should  have  been    excluded  because    tiae  witness  had  not 
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shown   qualifications    that  wouli  warrant  him  iu  giving   an  opinion. 
The  only  evidence  of  value   in   the  record  is   the  teetiix.ony  of  kr, 
Forrest,  who  was  not   cross-examined,   and  Air,   Emerich  did  not 
testify  on  this  question.     Both  kr,   i'orrest   and  i-r,   Emerich  knew 
about   the  Gas   coia.pany'8  property  in  Florida;    tiiey  had  "been   stock- 
holders in   that    company   and  had  acted   in  promoting   it.      The  i^ational 
Bank  of  the  Heputlio   advanced  at   least  ^350,000    and   took  notes   for 
one-half  of   t.iis   sum  from  the  Gas   company  and  plaintiff  took   the 
other  half,    ^175,000,      The  Bank  put  up   the  money  and  took  plaintiff's 
note  sscurad  by  tae  i''lorid»  collateral  notes,      kr.   i'orrest   testified 
that  he  had  heen   in    the   investment  hanking  business   in   Gnicago 
since  1903,    dealt   in   almost  all   olasses  of  investment   securities, 
industrial,   municipal   or  utilities   aixd  government  bonds*      We  think 
this  was   sufficient    to   warrarit   the   courtin   receiving  1q.xb  opinion  as 
to   the  value  of   the  notes   of    the  Gas   company,    and   there  being  no 
other  evidence   on   tais   question  we   think  it   sufficient   to   find   the 
nctee  worth  40'?  of    tiieir   face  value   on   July  1,   19  31.     oixoreover, 
under  the   teraia   of   tne  written  contract  whicn   is  the  basis  of  this 
action,    defendsuit  was   obligated   to    take  up    and  pay  ^64,500    and 
receive   the   uas   company's  notes,    but   instead  of  dcin^;   so  he-   is  now 
required   to   pay  only  #30,700.      We   think  Osgood   v.    Skinner.    211   111. 
229,    is   in   point/      In   that   case   it  was  neld   that   the    "Jn'ormal   tender 
©f   shares  of  stocit  by   the  proposed  vendor   to   the  proposed  vendee  is 
unnecessary  to   fix  tne  liability  of   the  latter  for  breacn  of     his 
contract   to  buy,   where,    beiore   the   time,   he   dsclaires  his   intention 
not  to  perform  his  agreement   or  refuses   to  perform  it,"     As   the 
court   there   said  (p.    239):      "Ihe   difference  between    tne   contract 
price   and   the  market  value   at   the    time  and   place  of  delivery  is  a 
proper  measure   of   daj-at^es   for  a  failure   to   receive  personal  property, 
and   in  very  many   cases   tne   suits  have   been   brougiit   for   sucn  damages," 
Defendant   farther  contends   that   tiie   seoond   and  tnird 
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oountB  ol"  the   declaration  failed  to   state  a  cause  ol"  action  and 
tliat   the  coiruiion   counts  are   "xnapplicalule  to   the  evidence  in   this 
case,"     It   is    said   that   the   second   count    is  defective  in   that 
thera  is  no   allegation   that  plaintilT  was   eapaloie  ol'   and   "ready 
and  willing  to   deliver  tiie  notes"   as  required  by  the   ter&s  ol'  the 
contract  as  a  condition  precedent,     lao   such  defense  was  interposed 
by  defendant   in  his  pleas  or  affidavit  of  merits,  nor  was  atiy tiling 
said  on   the   trial    to   the   effect   tnat   the    evidence  was  not  warrsurited 
by   the  allegations  of  the  declaration.      As  we  have  aoove   stated, 
we   think  the   evidence   siiows   that  plaintiff  was  ready,   willing  and 
anxious   to   deliver  the  notes.        In   these   circumstariceB   and  in  view 
or  the   fact   that   the  question  of  plaintiff's   ability  to   deliver 
was    contested   on    the   trial    and  passed  on,    defendant    cannot  be 
heard  to   complain.        And  as  was   said  by  our  Supreme   court  in  Lyons 
V.   ILanter,    285  111,    336:      "The  iesue  was  introduced   by  the  defend- 
ants  instead  of    the  plaintiff,   but  we  will  not,  with    the  vrhole 
record  before  us,    reverse  the  jud^^ffient  for  tiie  purpose  of  letting 
the  parties   raise  in  a  more   forraal  way  an   issue  of  which  they  have 
already  had  the   benefit  of  a  full   trial,"      (See  also  Rubei-is  v.  hlll^ 
213  111,    523,)      And  whether   the  third   count  was  good  or  bad  it   is 
unnecessary  to   decide  because  one  good  count  with   supporting  evi- 
dence  ia   sufficient.      Scott  v,   Parlin  &  Qrendorff ^Cp..  .   245  111,460, 

The  judgment  of  the  Circuit   court  of  Cock  county  ia 
affirmed, 

JUDGMEKT  AWFIBMS.3, 

McSurely,  P,    J,,    and  Matehett,    J,,    concur. 
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CHARLES  B.    HORROCKS  and         A  / 

A,    HORIiOGKS,                                       )  rin   KV     ^                                     ^ 

Appellants.    )        29?  I. A.  638 

im.    JUailCE  O'COilKOR  DELIVERED  TIDB  OPIlilOU   OF   THE   COURT. 

By  tills  appeal   defendants   seei;  to   reverse  an   order   entered 
by  the   Circuit   court  ol*  Cook  county  October   8,   1937,    correcting  the 
record  on  account   of   the  misprision  ol'   the   clerk  and  -vacating  an 
order  of  December  30,   1936,   which  purported  to  disniiss   the   caee 
for  want   oi"  prosecution. 

The   record  discloses   that    July  17,    1934,   plaintiff  filed 
his   complaint   to   recover  damages  for  personal   injuries   claimed   to 
have  been    sustained  through   tlie  negligence   of  defendants  in  failing 
to    keep   the    stairs,    carpets,    etc.,    in   an   apartment  building  in   a 
gcod    state  of   repair,    as  a   result  of  which  plaintiff   tripped,   was 
thrown  down   and   sustained  personal   injuries.      The   case  was  noticed 
and  placed  on   the   trial    calendar,   but  on  motion  of  defendarits  was 
afterward   stricken  because  it  was  not   then   at  issue;     afterward 
when   the  c^se  was  put   at   issue  it  was  again  noticed  and  olaced  on 
the   "reserve  list"   and  later  appeared  on   the  jury  trial   calendar  for 
the   September  1935   term  and   again   on   tlie   calendar  I'or   the  September 
19  36    term;    that   about  October  10,   1936,    the   case  was   called  for 
trial   and   continued  to  i.ov ember  19,    1936,    on  motion   of  plaintiff,    at 
which   time   counsel   for  both  parties  answered  they  were  ready  for 
trial.      Under    the  new  procedure   in   the   Circuit   court   it  was   placed 
upon   the   "Resei-ve  j^ist"    to   be  added   to    the  daily   trial   oaleridar 
and  when   reached  assigned    to   a  judge   for   trial,    and  was  published 
in    the  Law  Bulletin   daily  until    January  23,    1937,   Wiien  it  was   set 
for   trial   on  JTebraary  1,    19  57.      The  case  was  afterward   set   for 
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trial   or    Februnry  8,   1937,    assign'Sd  to   a  Judge  and  tried  by  a  Judge 
and   jury.      Counsel   I'or  both  parties  participated  ir    the  trial, 
February  11th  the   Jury  returned   its  verdict  finding   the  issues 
for  plaintiff  and  asseesint^i  his  damages  at  14000.      Thereupon  defend- 
ants  entered    their  ciotion   for   a  new  trial,   which  was   continued  to 
Tebruarir  19th  and  on   the  latter  date  delate riaiits  filed   their  motion 
for   Judfiient   in   their   favor  notwithstanding   the  verdict.      February 
26th   the   court  overruled   tlie  motion,    entered   juofi'ient    on   the   verdict, 
and  defendants'  motion  for   a  new  trial   «.ae   continued   to  iarch   BtJn. 
March  12th  defeiidants  filed   their  petition,    set'-ing  up  what  had  been 
dotie   in   the   caee   and   that  on  karoh   5,   1937  they  first  learned   the 
cause  wae  die-;.iB6ed  December  30,   1936,      Defenda-nts  prayed  that   all 
orders  entered  after  the  disBiissal  be   expunged  as  being  null  and 
void.      The  folio-wing  day,  karch  13,   1937,  plaintiff  filed  a  petition 
setting  up   Eome  of  the  matters  that  had  occurred  as   shown  by  the 
record,    arid  prayed  that  the  order  of  December  30,   1936,  which  pur- 
ported to   di&i'-iss  'he   suit   for  ^ant   of  prosecution  be   expunged   from 
the   record.      Defendants   answered   that  petition,   the   court  hearcl   the 
evidence,   found  that   the   order  of  dis.  issal   of  December  30t:i  was 
entered  by  misprision   of   tne   cleric,    it  was  vacated,    and  defendants 
appeal. 

While   the  case  was  pei.5ing  on   the  reserve  list,    cr  the   daily 
trial   calendar,    the  executive   co-Viuittee   apparei.tly  ordered   a  list  of 
cases   to  be  aiade  up  by  the   clerk  to  be  noticed   it.   the  Law  Eulletin, 
and  December  21,   1936,    there  appeared  a  notice   in   the  Bulletin   as 
follows:        "I'ursaiU'it   to   the  provisions  of  Section   5  of  Rule   22  of 
the  General  Rules,    the  Executive  Comieittee  has  directed  the   Cleris.  of 
the   Circuit   court    to  prepare  a  calendar  of  all   coiaoion  law  causes 
pending  in  t.>.is   courtin  which  no   action  has  been   taJsen  within  one 
year  from  the  time  of  their   commencement.      This   calendar  will   in- 
clude all    cases   in  wiiica  no    action  has  been   taken  prior   to  iovember 
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30,    1935,    and  will  be   called   for   trial  by  Judge  Walter  J.  LsiBuy  in 
roo!!>   741,   Court  :iouse,   on  WedTiesday,  Deceaiber  30,   19  36,   and  i'liursday 
December  31,    1936.   **** 

"xf  no    response    is  made    by  eitiier  party  on    this  call,    cases 
will  be  dismissed,      Ii'  plaintiff  fails   to   appear,    case  will  be   dia- 
miosed  on  notion   of  the  defendant,   -md  if   defendant   fails  to   appear 
the    court  may    enter  judgment   or   assign   case  forthwith   to   another 
court  for  disposition, 

"This   calendar  to  be  known  as   the    'iJo  Progress   Cailendar,* 
will  be  published   in   its   entirety  in   the  Law  Bmlletin   on  Ju,onday, 
December  28*" 

This  notice  was  published  in   the  Law  Bulletin  for   a  nuiaber 
of  days,    and  on  December  28th  axio  ther  notlee  appeared  in   the  Bulletin 
en  Li  tied   "&o  Progress   Call"  which   said: 

■The   following   is  a  list   of   comiuon   law  cases  pending  in   the 
Circuit   Court,    in  whicu.  no   action  has  been   taisen  within  one  year 
from  the   time  of  their    coBaaencerrient   and  includes   all    cases  in  which 
no   action  has  been   tssJcen  prior  to  Koveiiiber   30,   1935.      This  calendar 
will  be  called  by  Judge  LaBuy"   on  December   30   and  December  31,    end 
if  no   response   If  made   the   cases  will  be  cUsr-dssed.      Then   follows  a 
list   to  be   ceiled  Deceniber  30th,  which  Included  tirie   instant   case. 
December  30th  an  order  was   entered  disciesing  the  case   "without 
costs  for  want   of  prosecution,'*     Keither  party  learned  of  the  dis- 
missal until  itarch   5,   1937,   when   defendaiits'    counsel   discovered   the 
order.      January  26,    1937,    an   order  was   entered   resetting   tiie  cause 
for    trial,    bot.^  parties  beinj^  in    court  at    the   time.      Afterward    the 
case  was   tried   as    stated. 

The  position   of   counsel    for  defeiidarAts   seeius   to  be   that  pur- 
suant   to    the  provisions  ol'   Jec,    5  oi    Rule    22  of   the  Rules   of  the 
Circuit   court  of  Cook  county,   the  executive   cojaiaittee  ordered  certain 
cases  pen-'ing,    ir.clu'^.ing   the   instant   case,    to  be  put   on    the    "isio 
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i^rogres*  Calandar,"  aad  to  !>•  disiiiisBed  in  oaee  plaintiff  did 
not  appear.  I'uie  is  apparently  -vrhat  the  court  intei.led  to  do 
but  X»  not  wliat   tiie   court   did,      3ec.    5  of  Hal®   32  provides: 

"^roia  time   to   time   tiio  Executive  GoLiEiittee   shall   cause 
the   ClerK  of   tae  iJourt   to  prepare   separate  law  and   chauicpry 
caQ.endars  of   ail   cases   in  Wjiicii  no   action  has  been  taker*  within 
one  year  and  assign   sucxi  calendars   to  one   or  more  judges   for 
dispoaition.      Wjrien    called  on   any    gucia   calendar,    the   cases  listed 
thereon   shall  be   called  lor   trial,      if  t^:.*   plaintiff   is  not   ready 
for   trial,    the  cause,    except  as  iaereinaftar   stated,    shall  be   ,?.is- 
iiiis3«d  for  want  of  prosecutioi.,"    etc.      But    the   order  and  notice 
that  appeared   in  the  i.aw  Bulletin   ■,'raB  not   in   accorda^fce  witli  the 
provisions   of  thie  rule.      Ihe  rule  provided  for  the   cTiBBissal   of 
cases   in  which  no   action  had  been   takrn  fwr  one  year,   but   the 
order  and  notica  in    the  Bulletin  did  not   follow  the   rule,      Tlae 
cleric  was  directed   to  make  up   a  caler^dar  of   cases  in  which  no 
action  had  been    taaten  witi.in   one  year   from  tiieir  conrufjn cement. 
The   instant   case  wae   coiiuuenced  July  17,   IS 34,    arid  an   order  was 
entered  April  Ik,  arid  ariotixer  April  19,   1935,  wLic-;   v»as  within  % 
year  froiu  the   time   tiie  action  was   coifcenced.      Lnder   ths  order 
entered  as  publis/ied  in   the  Bulletin   the   inctant   case   ariould  not 
nave  been  included;   but  T/e   think  it   clear   i;hat  the   clc^rk  nade  a 
mistake  in  writing  up   the   order  :j3d  publisi^ing  the  notice,    so 
that   tiie  case  was  erraneously  put  on   the   "ITo  Progress   Calendar," 
fete   should  have   followed   the  provision  of   section   5  of   the  rule 
we  have  just   quoted,     itoreover,  we  think  it   clear  that   even  if 
the   rule  of   court  were  ioliowed,    the  case  was  erroneously  put 
on   the   *'iio  Progrees"   culendar  because   it  vas    tiien  pending  on 
the   trial   calendar,      it  was   clearly  a  uiisprision   of   the   clerk 
and   the   court  was  warranted  in   correcting  the   error. 

furthermore,   we  think  all  we  nave   said  and  all   of  the 
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contentions  made  in   the  Lrisfs   ar»^  ol   no   importance   even   iS  n» 
assujiie   that    the   case  was  properly  dismissed  Deceatier   30,   1036, 
for  the   rsaaon  that  v/ltain   30  d»yo   t.iereafter,   viru  ,    .Taiiua.i*y  26th, 
an   order  was    entered   reaetting   the   case   for   trial,    arid  i'or   the 
further  and   controlling   reason   that   tiie  parties  went   to   trial 
auid  tried    the   caae   on   its  m<»rit3  'Without  any  objection.      In   these 
elrcumstances  both  parties  rould  be   estopped    to    say  that   the   court 
was  without    jue  li«3diction   to  liear   the   cause  because   the   case  had 
been   dismissed  more  than  30  days  prior  to   the   trial,    although 
neither  party  had  any  r.otice   or   the   -lisiuissal  until  lon^,  af'.erward. 
Zandstra  v.    Candstra.    226   111.   App.    29  3;   Heri  ing;ton  v.  McColluaiT    '^^ 
111.    476. 

In    the   Sar:dBtra   case  we    said    (p.    306):       "In    the  Ji  erring  ton 
case   Qo  ill.    4762    t-ie  bill  v%s   disr^issed   in  1863,      The  cause  was 
reinstated    in  1365  without  notice,    and  it  vras   contended   that   the 
court  had  no   jurisdiction   to   reinstate   the    case*      The   record  there 
shoved  that   r.fter   the   case  v;a6   reinstated   orders  were   entered  at  the 
request   ol'   each  of  the  parties   and    tne   case  was    triad,      Ihe   court 
there    said    (p.    47?):       'T^e    court,    unquestionably,   had   jurisdiction 
of   the   sab ject-iiiatter  ol'  litigation;    faid   it  has  never  been  questioned 
that  parties  rnay   so   I'ar    control    jurisdiction   over   their  own  persons, 

ill    sue  ■    a   case,    as    to    confer  upon    the   court   the   rij:it    to    oroceed,  by 

V 
The   case  having  been   tried  on  its  merits  by  bo  ui  pt^rties, 
the  court  had   jurisdiction  oi    L-em  a.nd  of    ihe   subject  i/iaitor.    There 
vas  a  verdict   £Uid  jud.jnent   in  plaintiff's   favor,      i^o   appeal  has  been 
prosecuted  from  that   judgment  and  it  would   avail   defendants  notning 
even  if  it  be  held  that   the  order  appealed  from  was  a  nullity.     We 
have  heretofore  held  that   the  order  ?;as  proi^er,    i.nd  it  is  affirmed, 

OKBBB  AFP IR&:ED, 

MeSurely,   P,    J, ,    and  katchett,    J. ,    concur. 
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JOHN  p,  Bauer, 

Appell^^ 

VB, 

KBJLLIii   J«    PARKER, 

Appellant./)  ;        ,  g  Q  ,=,    J^^^     g  g  gj, 

im.    JUSTICE  O'COMOR  DKLIVSRED   THE  OPIl^lOlv   0?   THE   COURT, 

itay  13,   1937,    plaintil'l'   caused  judgiiieiit    by   conl'ession    to 
be  entered  against  defendant  I'or  $56,432.19.      Defendant's  siotion 
to   open   the   Judsment   and   Tor  leave   to   defend  was  denied  and   8he 
appeals.      The  basis  oi'   the   action  was   a  proiuisBory  note  dated    June 
26,   1926,    ior  #50,000  made  ty  defendaiit,  laellie   J.   ParJcer,    alias 
Helen  L.    Jones,    due  on   or  before   one  year   after  date,    Ihe  note 
bore  an  endorsement  whereby  payinent  oi'  the  note  was  guaranteed  by 
krs.  Parker's  husband,   FrariciB   J.   Parker.      August   12,    1957,    an 
order  was   entered  giving  defendant  leave  to   file   a  petition  praying 
that  the  judgment  be  opened  and   for  leave   to   defend,      un  the   same 
day  defendant's  verified  petition   was  filed.      August   25,   19  37,    an 
order  was   entered  giving;,  plaintiff  leave  to  file   counter  affidavits 
within  five   days.      August   30  plaintiff   filed  four  affidavits,    Janu- 
ary 5,   1933,    defendant    filed  two    affidavits   in    support  of  her  peti- 
tion  and  on   January  8  an   order  was    entered  giving     laintiff  leave  to 
file  an   additional    counter   aflidavit,   which  was   accordingly  done. 
January  10   an   order  was   entered  giving  deftuidant  leave   to   file 
counter  affidavits  within  10   days,    and  January  20   defendant   filed 
the  affidavits  of  ei^^at   different  persons,      January  26   an  order  was 
entered  giving  plaintiff  leave   to   file  his   affidavits   instanter   and 
the  affidavits  of   two  persons  were   filed  at    tiaat   time,      January  29 
an  order  was   entered  which  reoites  the   coming  on   of  plaintiff's 
motion    "to    strike   the   defendant's  petition   and  affidavits   as  not 
setting  forth   a  ::^eritoriouB  defense   to  vacate   the   Judgment  neretofore 
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herein 
entered^y  confession.      Al'ter  argument  of   counsel   and  due  delibera- 
tion ty  the   court   said  motion  is   eustained  to  which  the  defendant 
excepte,"      iTae   court   fixed  defendarit's   coud  at  $25,000,      It  is   from 
this  order  that  defendant  appeals.      The  parent  of   the  $50,000   evi- 
denced by   the  note   in    sait  was   secured  by  a  trust   deed  on   Chicago 
real   eBtate, 

Defendant   contends  that   after  tne  execution  of  the  note  and 
trust  deed  by  her,    she   sold  the  property  and  the  grantee  assumed  and 
agreed  to   pay   the   encumbrance;    that    afterward  a  valid   and  binding 
agreement  was   entered  into  between  the  mortgagee  and  the  then  ovmer 
of  the  property,    extending   the   time   oi    payment   of  #40,000   ( 1^10,000 
having  been   paid)    without   defendant's  kno^^ledge   or   consejit,    and 
that   this  released  her.      Defendant   further  contends   she  was  also 
rfile-^ised  by  reason  of   the  fact   that  in  1933  a  brevring  company  was 
inc   rporated  to   operate   a  brewery  in   the  building  or.    the  prendses 
and  about   that   time  Bdward  R.  Litsinger,   who   defendant   contends  is 
the  beneficial  plaintiff  aticl  who  had  an   interest  in   the  brewery, 
entered   into   an   agreement  with  her  whereby  she  agreed   to    sell    to 
hini  a  controlling   interest   in   the  brewery  for   a   certain   considera- 
tion,  part   of  which  wae    taut  he  would    release  her   and  her  husband 
from  the   remaining  liability  of  #40,000  on   the  note   and  would   look 
solely  to   the  brewery  compaBy   for   such  payment.      This  was  a  few 
years  after  defendant   claims   the   time  of  payment   of  the  indel- tedness 
had  been   extended  by  her  grantee   and   the  ownet  of  the   indebtedness 
without  her  knowledge  or   consait.      The   extension,   defendant   contends, 
was  m;\de   in  May,   1928,   by  her  grantee,   C.    C.    Gardner,  who  paid 
1^10,000   on   account   of   the   indebtedness  at    tliat   time  without  her 
kno'^rledge  or   consent. 

The   record  further  tends   to    show  that  payraent  was    extended 
on   three  other  occasions,    the   debt  becoming,  due  as  last   extended 
in  December,    19  30. 
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Defen'^ant   in  her  petition   l'il«d  August  12,   1927,  whoreby 

she   sought   to  Jiave   the   ju  ■^gment    opened  up    ini   for  le&ve   to   defend, 

at 

swore  that/the  maturity  oi'  the  not©   "without   the  knowledge  or   consent 

ol'  hor  huelsand   she   entered  into   an  agreement  T'rith   the   Southwest 
Trust   and   Savings  Bank,    the   owner  and  holder  of   said  note,    to    extend 
the   tine   of  payment   thereof  for  a  period  oi'  five  years."     After  the 
filing  of  the  petition   defendant   sets  up   in  affidavits  that   the 
atore   quotation  was  made  by  hnr   through,  a  misapprehension   and   that 
the  facts  wSre  later  brought   to  her  attention  in  affidavits  filed 
on  belialf  of  plaintiff,    viz.,    that    the   extension   at;reemexit   Was  made 
by  her  grantee,   Gardner, 

Substantially  all    the  allegations  made    in   the   affidavits 
filed   on  beiialf  of  defendant   to    the    effect    that    the   tixae  of  payment 
was   extended  without  her  knowledge  or   consent   are    specifically  denied 
in   the  affidavits   filed   on  behalf  of  plaintiff. 

It   is  not  proper  to   consider  count i=-r  affidavits   controverting 
the   defence  which  goes   to   the  merits,    since  defendant  has  a  right   to 
subiTiit   that   issue   to   a  jury,      Gilchrist  TraJieportation  Co.   v.   ii«orthern 
Srain  Co. .    204   111.,    510;   Elaborated  Ready  Roofing  Op^.  "y^^  ^^.m^te?  ■ 
26S  111,    App.    380,    and   cases   there   cited.      Counsel    for  plaintiff 
agree     with   this   contention  but   say  that   the   trial   court,    in  deciding 
the   case,    did  not   consider  plaintiff's   counter  affidavits,    it  appear- 
ing from   the  order   appealed  from   tiiat  the    court    sustained  plain- 
tiff's motion   to    strike  defendant's  petition  and  affidavits  because 
they  did  not   set   forth  a  meritorious  defense.      The   record  is   somewhat 
confused.      It   contains  a  report   of   tae  proceedings   in  wnich  two    .vit- 
nesees  were   cross-examined  by  plaintiff's    counsel   under   oection   60 
of  the   Civil  Practice   act.      Il   also    contains   all   the   affidavits   and 
counter  affidavits.      It    states    taat   defendant  offered   and   there  were 
received  in    eviience  her  petition   and  affidavits,      li'ollowing  this 
appear  defendant's  petition   and   affidavits,    at   the    conclusion  of 
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which,  the  report   ol"  the  proceedings  recites  that  plaintifl    then 
offered  in   eyidence  his  affidavits   and  they  are   tiien   set  forth 
in   full.      At   the   conclusiori  of  these   the  report   states   that   thig 
was   all    the   evidence  offered   or  received  by   eitlier  party  or   consid- 
ered by  the   court    st    the   trial,    and    tnat    thereupon  plaintiff  moved 
to    strike   the  petition   and   affidavits  of  defendant  hecaase   tney 
did  not   set  forth  a  meritorious   defense;    that   the   court   sustained 
the  motion,    struck  the  petition   suad  affidavits,   to  which  defendant 
excepted;    thereuppn   the   court   denied  defendant's  motion   to   open 
up   the   Judpient;    that  the  defendant   then  excepted  and  defendant's 
bond  was  fixed  at   | 2 5, 000. 

We  think  it   is  shown  froi^j  this   that  the   court   considered 
the  petition   and  all   affidavits   filed,      I'he  matter   set  up  in  the 
affidavits   is  very  much  involved,  tut  we   thiiik   sufiicieni.   appears 
from  defendant's   afi'idavits   aiona  to   require  opening   the  judgment 
and   giving  her  leave    to   defend. 

If   the   time  of  payLjent   of  the  note  was   extended  without 
defendant's  knowledge  or   consent,    she  would  be  released,      Albee 
T.   Gross,    250  111.   App,   98;   Dou^lase  v.   UllsperRer^    251  111.   App. 
145;    Parmers  &  Mercnants  Bank  v«   Larvid.    259    111,    App,    554;    Tabero 
V.    Sutkowski,    286   111,    App,    225;   iiazunas  v,  Wright.    286  111, App. 
554;   Prudential    Ins.    Co.    v.  Bass^    357  111,    72,      He   are   also   of 
opinion   that   if     a     part    of  the  cf  on  si  deration   for  the   sale  of  the 
bre'^pry   stock  by  Mrs.   Parker  to  Itr.  Litsinger  was  v  ^s   is   contei-^ded 
by  her)    that  he  would   release  her  and  her  husband  from  all   obligation 
on   the  note,    looking   solely   to    the  brewery   coiiipany  for  payment, 
this  would  be   a  good  defense   altaough  at   the   tiiLe   such  an   agreemHOt 
Was   entered   ix.to  Litsinger    :id  not   own   the  note   and  trust   deed   arid 
could  not    speak  for  the   Lank  or  its   receiver,      he  was  vice-president 
of  the  bank   at    the   time    and  attorney   i'ot   the  Parsers,    -.,nd  a  p£.rt 
of  tne    consideration  he  was   to  pay  for  the  brewery  stock  was  hie 
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agreement   to    release  tiie  Parkers  on   tatt  cote,      ioid  tiiere  are  eoine 
Biatter*  in   tiie   record  tending  to   ehow  that  Air,  Litainger  was  the 
tenel'icial   ovnaer   g1'   the  note   at   and  prior    to    the   time   the   ^udgn;ent 
was   confessed.      Whetjier  Litsin&er  at   tiie  time  owned  or   controlled 
tjlae  note  and  trust   deed  would  not  necessarily  be  decisive. 

Counsel   ior  defendant   furtiier   contend  that    "where   the  fee 
to   lands  and  a  mortgage  were   in    the   same  person,    the  mortgage   and 
the    iocuEients  merged   in  the  fee,"     We  find  no   application  of  ti  is 
point   to    the   c-tse   at  bar.      The   question   is  not  before  us.      Some 
T5oint    seems   to  be  made  by  defendant   questioning  the   right  of 
T3iaintiff,   Bauer,   to  maintain   this   suit   for  the  reason,    it   is   said, 
that  the  note  in   suit  belongs   to  Litsinger.      If  we  assume  tnis   to 
be   the   fact   it   avails  defendant  nothing,      i>-a,zuna8  y,   ^rJRlit.    236 
111,    App,    554.      We  there   said:      *We  hold  that  under  the  law  plain- 
tiff  can  fflaintain   this   suit   although  the  beneficial   ownership  of 
the  notes   is   in   another  person,      liiis  is    settled  by   the  provisions 
of  the  Negotiable   Instruments  Act.  «**     Par,    71;    void  by  repeated 
decisions  of  the  Appellate   and  Supreiae  Courts," 

i'laintiff   furtiier  contends   that   the   judgrnent    is   right   and 
should  be  affirmed  because   the  petition   and  affidavits   filed  by   de- 
fendant  did  not    comply  with  Jciule   S6  of   the   Supreme   court,      T)iat 
rule  provides   in   part:      "A  ciotion   to   open    a  judg;ment  by   oonfession 
shall  be    supported  by  affif^avit   in    the  manner  provided  by  rule   15 
for   summary  judgments,    and   ii    the  motion   and  affidavit   disclose  a 
prima  f aoiet  defense  on    the  merits  to   the  whole  or  a  part  of  the 
plaixitiff's  de...and,    tne  coiurt  sliall    set    such  motion   down  for  hearing." 
And  Rule   15  provides:       Tne   affidavit   in   support  of  a  motion  for 
8umi,>.ury   judgment    snail  be  made  on    the  personal  knowledge  of  the 
affiants;    shall    set    forth  with  particularity  the  fycts  upon  ^^hi  ch 
the  plaintiff's   cause   of  action   is  based;    shall  have   attached    theretc- 
sworr;   or   certilied   copies  of   all  papers  upon  w  iich  plaintiff  relies* 
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Bl^all  not    coiisist  ol'  conclueiorie  but  oi'   sucii  facts  as  would  Ise  ad- 
missible  in   evidence;    and   siiall    aJ'liz'Diativeiy   snow    thtit   the  affiant 
if   sworn  as  a  witness,    can   testify  competently  tnereto.-*-** 

"Al'fidavite  of  merits  to   prevent  tiie  entry   uf  a  Bummary 
judgaient    elaall  be   drawn   in    the   saaie  maimer   as   tiie   affidavits  a.en- 
tioned   in   tne   foregoing   [jaragraph  of   tnis  rule," 

Arid   counsel    say   taat  no   docauierits  were  attaciied   to    defend- 
ant's petition  nor  any  of    the   affidavits    and  that   this  was  necessary 
unc'.er  the   rules,      iliey    say   it   is  obvious   that   defendant  was   relying 
UDon   the  trust   deed   securirig   the  note,    tae  deed  from  defendant    to 
C.    G,   Gardner   conveying  the  premises,    and  the  alleged  extension 
agreement  between  Gardner  and  the  holder  of  the  mortgage  note.      If 
we   assume  counsels*   interpretation  of   the   rules   to  be   corr6ct,    this 
would  require  an  affiimanee  of  the  order  or  judgment   appealed  from 
for   the  reason    that   the   extension   agreemerit   and  many  of  the  other 
matters  upon  'vhich  defendant    relies  were   conceded  by   the    counter 
affidavit   filed  by  plaintiff.      In   these   cirouftistaiices  we   think 
plaintiff    is  not   in   a  position   to    complain  on    this   ground. 

Counsel   furtlier    say   txiat    the   affidavit  of   Gardner  filed 
by  defendant   is  a  nullity  because   it  purports   to  have  been    sworn 
to  before  i'ranlc  G,    Reid,    Commissioner   of   tne   Superior   Court  District 
of  ia^ontreai*      Section   6,    chap,    101   of  our   Statute  provides:      "When 
aJiy  oath  authorized  or   required  by  law  to  be  made   is  made  out   of   the 
state,    it  may  be   adJiiinistered  by  any  officer  author i;2ed  by  the   l-'Ws 
of  the   state  in  which  it   is    so   administered,   and  if   such  officer 
have  a  seal,   his  certificate  under  his  official   seal    shall  be   re- 
ceived as   primsji,  f Acie    RVidence  without    further  proof  of  his  authority, 
to   adJBiinister  oaths."       And  it   is   said  the   certificate   is  insuffi- 
cient because   it  was  not  under   the   official    seal    of  the  officer   ad- 
ministering  the   oath   and  because   it    does  not    indicate   that  his   au- 
thority  "is  derived  from  the  laws   of  the   State  from  which   the  oath 
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is  administered*"     The  certificate  Ib  aa  I'ollows:      "Sulsecrllasd  and 
Bworn  to  before  me  this  17   day  of  January,   a,   D,    1938  arid  I    certify 
that   I   am  autliorized  "by  law  to   administer  oaths,      {"rank  G,   .Ueid, 
Conunissioner  of   tiie  Superior  court  District  of  Jtontrefal. "     We 
tiiink  this  certificate  is   sufficient,      Ferris  v.    CoBua»  Jjat.   Bank, 
158  111.,    237,      In  tiiat    case   tixe  purported  affidavits   taken   in 
Canada  were  held  void  'because, ^s   there   stated,    "The  notaries  public 
before  whom  the  papers  were   sworn   to   gave  no   oertiiicatee  of  their 
autiiority  to   adrAiniater  oaths  in   the  Dominion  of  Canada,     Hev, 
State.,    chap,    IGl,    sec,    6;    amith  v.  Lyons.    60   111,    GuOe"      In   the 
instant   case   the  notary  certifies   that  he    is   authorized  by  law 
to    administer  oaths.      This   is   sufficient. 

Plaintiff  further  conteiids   that,    "This  appeal  was  not   taken 
from  a  final   order  of  the  trial   court,    and   this   court   consequently 
is  without   Jurisdiction  to   do   othei-wise  than   dismiss   the  appeal," 
and   it  is   said  the  order  appealed  from  sustained  plaintiff's  motion 
to    strike  defendant's  petition   and  affidavits  as  not   setting  forth 
a  meritorious  defeiise,    and  is  not  a  final  order.     We   think  this 
contention  cannot  be   sustained.      It   is  obvious  froin  wnat  we  hare 
heretofore   set   forth  tiiat   the   court  disposed  finally  of  the  matter 
in   controversy. 

The   judeiment  of  the   siuperior   court  of  Cook   county  is  re- 
versed and   the    cause  remanded  for   furtiier  proceedings  in   accordance 
with   the  views  herein   expressed, 

KKVERSZS  AND  REMANDID, 

McSurely,  P,    J,,    and  Matchett,    J.,    concur. 
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i«E,    JUSTICE  O'COMOR  DELIVERS!)   THE  OPIKIOS   OP   TIDS   COURT. 

We  have   this   day  filed   an  opinion   in    case  iio,    40173,    John 
P.   Bauer  v.   iSellie   J.   Parker,   in  which   the  facts  are   the   same   as 
in   the   instant   case,   except   that   the   judgment  here  ras   entered  ty 
confession   in   another  action  againat  Francis   J,   Parker  on  his 
written  guarantee  of   the  note   in   the    suit  "brought   against  his 
wife,  iJlellie   J.   Parker.      Defendant's  motion   to   open   the  judgment 
and  for  leave   to   defend  was  denied  and  this   appeal  followso 

The  guarantee  on   the  "back  of  the  note,   -which  was   signed  "by 
Francis   J.   Parker  at   the   time  the  note  was   executed,    is  as  followe: 
"For  value  Received  the  undersigned  hereby  guarantee___  the  prompt 
payment  of  ^rithin  note   at  within   or  any  extended  maturity  thereof, 

and  agree to  "be  "bound  by  all   the   terms  o.nd  provisions   thereof 

hereby  waiving   demand,    protest   and  nctice  of  protest,    an,,    in    case 
of   any  default   in  payment   thereof,   hereby  autriorize   any  attorney 
to   appear   and   confess    judgment   in    any   court  of   record  against    the 
undersigned   jointly  ^^ith   the  naker  or  makers  of   sail  note,   or  other- 
wise for   any  amount  which  may  be    iue   thereoi'i,    together  with   costs 
and   reasonable  atcorney's   fees," 

In   the   oase  against  Mrs.  Parker,  Eo,    40173,  we  held  that  a 
sufficient  meritorious  defense  was   sliown   to   require   the   court  to 
open   the   judgment,    the   judGjnent    to    stand  as    security,    and  to  permit 
Mrs.   Parker  to  defend. 

Counsel   lor  plaintiff    contend   that   i.y  txie  terms  of   the 
guarantee  Francis  Parker  guaranteed  payment   of  tlic  note  at  maturity 
"or   any  extended  maturity  thereof,"   and  therefore  the    several   ex- 
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tensions  were  autJxorized  fcy  iiivi  and  he  is  not   released.      In   sup- 
port of  this  they   cite  Continental  .N'ational  Bank  &  Trust   Oo»  ▼. 
Reynolde.    286  111.    App.  ,    290,    and  Kent  t.   RlJLom'berg.    288  Ill.i^p. 
328,  The  Reynolds   case  was  a   foreclosure   suit,      I'he  note  pro- 

viied   that   if  there  was   any  agreeiaent  made  by  the  lefiRl  holder 
extending   the   time  of  pay  .ent,    the  liahility  of   zne  maker  would 
continue   "with  or  witnout  notice"   of   such  extension.      An^^   the 
trust   deed  provided   that   the  mortgagors  would  pay  the  inrlebtedness 
according  to    the   teriiis   of   the  note    "or  according;  to   any  agreenient 
extending  the   time  of  payment   thereof,"     There  were   several   ex- 
tensions of   the   time  of  payment  without   the  knowledge  or  consent 
of  the  mortgagors,  but  it  was  held   that  they  were  not  released 
because  of  the  isrovision  in  the  note  and   the   one  in  the  trust  deed. 

In   the  Kent  case  a  jud  ment  was   confessed  on   the  note, 
payiueiit  of  whicli  was   secured  by  a  trust  deed  in  which  there  was   a 
provision   that  the  mortgagor  agreed   "to  pay  said  indebtedness  ac- 
cording to    any  agreement    extending   the   timPi  of  payr-ient."     Anr"    it  van 
held  that   the  mortgagor  was  not.   -Useharged  althouch  the   time  of 
payment  hadbeoi    extended  vithout  his   consent.      But   since  we  have 
reached  the   conclusion   in  krs.   Parker's  case   that   she  msde  a 
prima  facie   sliowing  that  i'r.  Litsinger  had  agreed  to   releae«  her 
and  her  husband  in   connection  witfc   the   5ale  of   the  bre^^ery  stock, 
we   think  this  would  release  Parker  as  well   as  hiB  wife,    for   the 
reasons   stated   in   our   opinion  in  Mrs.    Parker's   case.      And  since 
there  must  be  a  trial   oi'  the   case  we  migh.t  point   out   that   the  war- 
rant of  attorney  executed  by  Prancie   J,   Parter  aut  orized  the   con- 
fession of   judynent   against  bim   "jointly  with  the  maker"   of   the 
note  and   "against  him  alone." 

To  the  point  uiade  by  defendant  that  he  v.'as  released  by 
virtue  of  the  provisions  of  Par,  5,  Sec.  119  of  our  Negotiable 
Instrument   act    (111.    Rev.    Stats.    1937,   par,    141,    chap.    98,    sec. 119) 
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which  provides  that  one   secondarily  liable   ia  dischargod  from  a 
■binding  agreement   to    extend  the   tiiiie  ol  payment,   'HQ  say  that  under 
the  proviaione  of  that  paragraph  Parker  v/ould  be   released  of  lia- 
bility by  reason  ol"   the   extension   of  time  of  payment  of  the   ixidebt- 
edneas  made  by   tne  grantee  with  the   owner  of   the   indebtedneBa  with- 
out irs.    Parker's  knoT'ledge   or   consent,    ei^cept   for  the  faot   that 
Parker  had   guaranteed   the  proBipt  payiixeiit   of   the  note   at  aiaturity 
or    "any  extended  maturity  thereof," 

Parker  being  a  gxiaraiitor   was    secondarily  liacle.      Veriiont 
Marble   Co,   v,   Bayne.    356   111.,   127;    3eo.   191  Negotiable  Instrument 
Act,  In    the  .ba:/n e   case   t-ie   court    said   (p.    136):      "Tliere   is   a 

substantial    distinction  between    the  liability  of  a   surety   and  that 
of  a  guarantor,      x-^  surety's  undertaking   is   an  original  one,   by  which 
he  becomes  primarily  liable  with   the  principal   debtor,   vmile  a 
guarantor  is  not   a  party   to    tJrie  principal   obligation   and  bears   only 
a   secondary  liability.      Xhe   surety's   agreeaient   is   taat  ne  will    do 
wjiat  his  principal  has  agreed   to   do,   ^/herea^   t:ie  undertakin^i  of  the 
guarantor   ig   that    the  prix-icipal  will   do  -w-iat  ^le  iias   agreed   to   do. 
Ihe   surety  becomes  prijiiiirily   and  directly  liable  on  uia   coiitract 
from   the  begirming   and  is  bound  v^itxi   tue  principal   upon   the   sajce 
contract,   v.'hile  the   ^iuarai^tor   ordinarily  becoines  liable   for   the 
perfoi'mance   ol'   a  prior  or   colxateral    contract   uaon  w-iicn  the  princi- 
pal, alone,    is   obligated,"     ".iivcux.  we  have  above   said  as    to    the  terms 
of  the  guararitee  is  applicable    to    t.iis  contention. 

The   Judgment   of   tlie    superior   court   of  uook   county  is  reversed 
and   the   cause   resaanded  witn  directions   to    the   trial   court   to   open  up 
the   Judgment,    uie  jud^iuent    lo    stioid  a,a   security,    and  peri-^it   dafendaiit 
to   defend   on    the  merits, 

RBVSRSID  AlviD  RBjuMDED  WITH  DIRECT lOfl 3, 
McSurely,   P.    J.,    and  featchett,    J,,    concur. 
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B«m  iii^<a  an  ine^ntaeat  df  gm^fmity  tm&9  lay  def oxidant,  t*» 
S*^fai»r  vitik  <i«if  tain  otbesr  is^lvi^iBMlef  %h3f^s  &f  'i^haca  »x»  appellMS 
ill  a&»«s  !«■•  39€91»  39692  im&  2i$e94«     19m  fdiur  d$ue«e  mst^  acnti- 
e«iiiti«it«d  «BI  ftp^ftlt  «nd  «m  opinion  ^a  «M«  (lajr  1»4Hj!ti  rile<l  la 

ij»  that  as^e  &r«  oantrftlllag  in  this  prQ««df)ln£?«  mstA  tihwrsfer* 
%k«  jttdgsaent  sf  tlM  Uip«riox'  e«a3rt»  imtarea  li»3r«ia«  I0  r<»T«r«*i 

favor  ef  pl&ln tiffs  saii  A#4.nst  H^tvaSsnt  fsr  tbe  a««>«it  susd  f9x« 
plus  &t&0m«78*  f««e»  tts  9x-ovi4e<S  is  tlu»  ins&riMuiiit  ef  iiu^amalyf 
pro«f  tf  ^rMah  «»•  mt93f»fii^  p9&tpmk94.  WkiiX  final  (letexBln^Uoa 
of  tlM  aftaa* 
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In  tins  «saK«  ]^ia  tiffs  breast  umit  ^gnia»%  Dniil«l 
H*  'BumluuB  tt^m  on  latstniBs^Eil  of  fti&x»al^  ms&d-e  %]r  ^fottdaat* 

app4ll««»  in  e&eaa  Mo»«  3ed9X»  39WS  aiii  mm^.     il»  four 
ee.B*B  «ttr«  o@tts<41d»«9«  m.  m^miX$  mui  us  Oidiiiaai  Ims  %Mb  «iy^ 
been  filed  ia  ttaM  3fo«  39i^X«     fka  vmumm^  m%  f«x-Ul  mad 
Gonoltt&i«tt8  r«&el»d  ia  t2aat  oaea  are  oimtr^ailan  in  tlii»  pro- 
oeadlat,  t&4  tharef«re  Uu  4itds>»»t  of  %hm  mt^rlvr  ovortt 
entor^d  harsln,  is  zttTe?»«d  KaS  tlw  e&w«  i»  ir«B^d»4  witli 
^r'ji«tioa»  fco  aati**  Ja^^soa^  ia  fa^WMf  «f  s4aiafe-iff »  *^aei  agiaaiit 
it:.^fen<}{mt     t0x  thi  attdUBt  tnuNi  f«r«  iiblasi  i^ttmmsiye*  f««at  as 
preTid<a:<S  £a  tha  ia@fcriaB«at  ftf  ^ma^rsiifl^yy  pri»«f  of  «M«fl&  wbia 
axpraealy  p%et^^m»d  until  fiaal  rto&«iMa«»%i«at  ^  th»  9»mm, 
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Appellant p 

v» 

UTILITY  SUPPLY  CCMPAilY, 
a  corporation» 

Appellee • 


A.L  FROM  CIRCUIT  COURT, 
COOK  GOUlI'fY. 

29^7  I.A.  640' 


MR*   PR^SSIDIITCt  JUSTIC--]  PRITITD 
D31IYi2FJ3D   TEU  OPIinOH  OP    TES  COURT. 


Harry  Healy,  plaintiff,  Ijr ought  suit  against  defendant 
for  damages  rsKulting  from  a  colliBion  with  a  motor   truwk  operated 
"by  defendant's  agent.     The  cause  wae  tried  by  the  ooiirt  and  a  jury, 
resulting  in  a  rerdict  and  Judgment   finding  the  defendant  not 
guilty.     The  court  overruled  plaintiff's  motions  for  judgment  not- 
v/itl^tanding  the  verdict  and  for  a  neYi  trial,   and   this  appeal 
followed. 

It  appears  from  the  evidence   that  plaintiff,   52  years   of 
age,   resided  at   the  .uStor  hotel  located  on  the  weot  side   of  Claik 
street,  just  soutk  of  Lake   ctr-eet  in  the  City  of  Chicago,     August 
1»  1936,  at  ahout  9*30  a»m« ,  he  left  Ms  hotel  and  walked  north 
on  Clark  street  to   the  intersection  of  Lake  street,  where  he  turned 
east   on  the   south  side   of  Lake   street  at   the  cross  wall:  and  was 
either   Btruclyor  walked  inxiO   defendant's   trucks  \;vhich  had  proceeded 
-west  on  Lake   street  and   turned   south  at  the  intersection  into  Clark 
streets 

Aside  from  the  contention  tlmt  the  court  erred  in  charing 
the  Jury,   the   only  error   relied  upory^laintiff  is    that  the  verdict 
was   against   the  manifest  weight   of   the   evidence,     3efaidant»s 
counsel  complains   that  plaintiff  has  failed   to  fully  abstract  the 
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evidence,   and    that   in  his  argument  he  faili;    to  quote   some   of    the 
essential  testimony  of  the  principal  witneeees.     However,  from  a 
careful  examination  of   the   record    ac  find   the  following  salient 
facts:      when  defendant's   truck,  proceeding  west   on  Lake   street, 
came    to  Clark  street,    the   traffic  ccntrol  lights  were   red  and 
Korer,   the   driver,  "brought  the  truck  to  a  stop  and  waited  until 
the  light  changed   to  green  hefore  startin.i:  to  make  the  left  turn 
south  on  Clark  street.     His   testimony  on  thia  point  is  corrohorsted 
by  Timothy  J»  Blumenthal,    the  helper   on  the   truck,   who   sat  heside 
Korer.     \vhen  the  lights  changed  to  green,  Eorer  proceeded   to  make  a 
left   tum»   and  he  testified   that  as  he  did   so  he  -was  looking  straight 
in  front   of  Mm  and  h&d  a  complete  view  all  arovmd    the  front   of   the 
truck  and  could  also   see  part   of   the   side   of   the   truck,   namely,    the 
right   and  left  front  fenders,   and  he   stated  positively   that   the 
front   of   the   truck  did  not   come   in  contact  with  anybody  and   ths^t  no 
person  came   in  contact  vath  the  front  part   of  his   truck.      The   road 
Was  clear  and  he   saw  no  pedestrians   crossing  anywhere   on   the  pave- 
ment  on  the   bouth  cross  ¥/alk  pf  Lake   street   ac  he  made   the   turn. 
;.hen  he   turned   into  Clark  street  and  his    truck  was  in  the   south 
hound  car    tracks   on   the  west   side   of   the   street,   and  ha  had  already 
passed  the   south  crosb  Y/alk  hy  a  little  more   than  a  truck  length, 
he  heard   a  bump  or    thud  on  the  right   side   of   the   truck,    toward   the 
rear,     -according  to  his   testimony  and   thfiv.   of  Ms  helper  he  was 
than  going  between  10  and  12  miles  an  hour,  and  he  iimnediately  put 
on   the  brakes  and   cams   to  a  stop  witMn  20  feet  after  he  heard   the 
thud.     ..s  the    truck   turned   into  Clark  street  the  noise  in  the  rear 
attracted  his  attention,   and  he   asked,    "V/hat's   that?",  and  Blximenthal, 
his  helper,   replied,    "SometMng  must  have  Mt  us.«      The   truck  had 
a  panel  body,    and    the   thud   was    easily  heard.     Korer  and  Blumenthal 
both  got  out   of   the   truck  at  once,   to  find  out  what  had  happened. 
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and   they  saw  plaintiff   on  Mp  feet,  "bsin,::  led   tovrard  the   curb 
with  tho  arm  of  another  person  aroxind  Mm.     Beth  witnesBsa  noticed 
that  plaintiff  at ill  had  his  glasses  on.     Korer  wanted   to  ask  plala- 
tiff  Tidiat  happened,  Tjut  a  man  "bending  oyer  and    talking  to  plaintiff, 
refused  to  ?.llo7i  Korer  to  speak  to  him  and  he  therefore  waited  until 
an  officer  arrived.      :fhe   teDtimony  of  both  def fondant' s  iviTjnasrses 
clearly  indicates    that  as    the   turn  was  nade   the   driver  kopt  hi h  eyes 
on  the  road,   and   ooth  witneeses  said  that   they  aid  not  see  aiy  ped- 
estrians close   to  the  sidev/alk,   to  the  curb  or  in  the  path  of  their 
truck.     The   substance   of  Eorsr'o   testimony  aay  "be   summarized  by    the 
following  excerpts   taken  from  the  abstract:      "I   did  not  aee    the 
plaintiff  or  injured  uan  at   any  time  before  I  got  out   of  the  truck. 
^Vhen  I  made   the  left   turn  I  did  not  notice,   or  see,  any  pedestrians 
crossing  on   the  pavement   or   on  the   sidoT/alk.     The  road  wau  clear, 
.i'hen  I   stopped  the    truck  I  v/ae   still  in   x.h.e  car   tracks,  --;•**  \,hen  I 
made   the  loft   turn  I  was.,  looking  straight  in  front  of  mo.  1  load  a 
complete  view  all    aroxmd   the  front   of    the   truck.      2he   front  of    the 
truck  did  not  come   in  contact  %vith  anybody,   i  coula  al£o  t-ew    oul   of 
the  side,   the   ri^ht  and  left  fenders.     I   did  no  o  see-  any  person  oome 
in  contact  ^.ith  that  part  of    the  car   as  I  made   the   tui'n.     I   did  not 
see  anyone  at  all.     Slither  before   or  ti-ter  the  turn  I   did  not  see 
anyone.     Neither   the  front   of   the   truck  nor   the  right  front  fender 
came  in  contact   /.Ith  anybody." 

Plaintiff,   testifying  in  his  own  behalf,   said  that  when 
he  arrived   at   the  corner   of  Clark  and  Lake    Eitreets  he  v/aited  on 
the   southwest  comer   of    the  fc;treet  for   the   si&nal  light,  before 
crossing  tc^.ard   the   3..t;    that   .h.n    ths   green  light  flashed  on  he 
made   one   step  off   tha   cui'b  and   s^w  a  truck,   about  70   ox  80  feot  in 
the   distance   approaching  from  the   east   on  Lake   streat  and  coding 
^estj    that  he   looked   to  the   lef.  a«d    started   to    croas,    then  looked 
to   the  right,  and  a.  ha  again  looked   to  the  left  he   was  hit  vdth 
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the  front  end* 

In  addition  to  Mb   own  testimony,   one   other  witness, 
Thomas  P.  Camphell,  testified   on  hehalf  of  plaintiff.  He  was 
crossing  Clark  street  at  approximately  the  same   time  and  in  the 
same  place  as  plaintiff,  and  he  said   that   the  first  he   saw  of    the 
truck  was  when  it  was  making  a  turn  into  Clark  street  and  crossing 
the  Lake   street  oar    tracks   to  make    the   turn;   that  he  wae   etill   on 
the  curh,  and   the  truck  was  facing  southwest  and  cming  around  the 
corner  at   a  rapid  rate  of  speed;   that  he  did  not  see  the  actual 
impact   of   the   truck  hitting  plaintiff,  hut  first  ohserved  plaintiff 
when  he  was  lying  down  at   the   side   of   the    truck;    that   after  the   truck 
made  the   turn  it  straightened  itself  out,  continued  south  about  150 
feet  and  came   to  a  stop  only  after  Gamphell  had  called    to  the  driver. 

Aside  from  the  plaintiff,  Camphell,  Korer  and  Blumenthal, 
there  were  no  other   occurrence  witnesses.     Defendant's  counsel  points 
out  various  discrepancies  in  plaintiff's  testimony  and   that  of  Ganrp- 
bell,  hut  these  are   directed  only  to  the  crediMlity  of  the  v/itnesses 
and  it  was  within  the  province   of  the  Jury  to  pass  upon   them.  No  one 
contends  that   either  plaintiff  or  defendant's   driver  were   crossing 
in  violation  of   the   traffic   signal.     Although  Campbell  said   that 
defendant's   truck  made  a  left  turn  into  Glark   street  at  a  hioh  rate 
of   speed,  both  Korer  and  Blumenthal  said  positively  that   they  were 
not  going  faiter  than  10  or  12  miles  an  hour,  and  brought   their   truck 
to  a   stop  within  20  feet  after   they  had  heard   the  thud.     Both  Korer 
and  Blumenthal   said  positively  that   they  did  not   see  plaintiff   at 
any  time  before   they  got   ouc   of   the  truck,   and   that  no  pedestrians 
were  crossing  the  street  in  their  path  at  the  time.     Korer' s   testimony 
that  he  was  looking  straight  in  front  of  him,   that  he  had  a  complete 
?iew  all  around   the  front   of  the   truckj  and  that  he  did  not  see  any 
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person  coBae  .^.n  contact  with  the  front  part  of  his  truok  as  he  made 
the  tTirn»  is  undisputed.  Although  plaintiff  <  s  covmsel,  in  discussing 
the  evidence,  says  tliat  plaintiff  was  struck  "by  the  right  front 
"side"  of  the  truck,  plaintiff  himself  consistently  said  that  it 
was  the  front,  or  front  end,  of  the  truck  that  struck  hia.  Ohviously, 
the  jury  did  not  'beliere  this,  bacause  Gamphell,  vsho  was  standing 
nearby,  and  looking  in  the  same  direction  as  plaintiff,  saw  the  truck 
come  around  the  oomer,  hut  did  not  see  the  actual  impact,  nor  did 
any  other  witness  except  plaintiff  testify  that  he  v;as  struck  hy  the 
front  end  of  the  truck.   .>e  tMnk  the  jury  v/ere  Justified  in  assuming 
from  the  evidence  that  plaintiff,  for  seme  reason  which  doeu  not 
appear  of  record,  but  not  through  any  fault  of  defendant's  driver, 
walked  or  ran  into  the  truck  at  the  rear  wheel,  and  that  neither 
defendant's  driver  nor  his  helper  saw  plaintiff  until  after  thegr 
heard  the  impact  and  "brou^t  their  truck  to  a  stop  in  order  to 
see  what  had  occurred. 

The  law  applicable  to  the  circumstances  of  this  case  is 
well  settled*  There  was  conflicting  evidence  as  to  the  material 
facts,  and  the  jury  having  seen  the  witnesses  and  heard  them  testify^ 
were  best  fitted  to  pass  upon  the  facts*   v.here  the  evidence  of 
either  party  would  support  a  verdict  in  his  favor,  this  court  will 
not  disturb  the  verdict  on  the  ground  that  it  is  contrary  to  the 
manifest  veight  of  the  evidence.  (\^hitsell  v.  Rising,  109  111.  pp. 
91;  Leeper  v.  Gay|  253  111.  .pp.  176») 

Plaintiff  criticizes  three  instructions  given  by  the  court 
to  the  Jury.  One  is  the  so-cs-lled  ixnavoidable  accident  instruction, 
iTo.  11,  which  reads  as  follows:   "If  an  accident  is  xmavoidable  then 
no  liability  is  incurred,  whether  as  a  result  of  it  a  person  is 
greatly  or  slightly  injured  and  so  if  you  believe  from  the  evidence 
of  this  case  that  so  far  as  the  defendant  or  its  driver  is  concerned 
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the  accident  is  unaTOidable  and  without  ne&Ligsnce  on  their  part, 
then  the  plaintiff  cannot  racover  against  the  defendant  and  you 
should  find  the  defendsmt  not  guilty."  We  think  there  was  anqple 
evidence  to  justify  this  instruction,  for  if  plaintiif  humped  into 
the  side  of  the  truck,  near  the  rear,  as  defendant's  evidence  in- 
dicated he  did,  then  certainly  the  accident  may  have  heen  unavoid- 
able so  far  as  defendant  was  concerned  and  without  negligence  on 
Its  part.  A  similar  instruotion>  with  only  some  differences  in 
form,  was  approved  in  Parson  Pirie  Ucott  &  Go>  v.  Ohioago  Rys.  ^o»y 
309  111,  346,  vvhere  plaintiff's  agent,  driving  a  wagon,  made  a  left 
turn  in  the  path  of  an  onccgning  street  car  that  v/as  still  a  consid- 
erahle  distance  away.  The  street  oar  for  no  apparent  reason  failed 
to  stop  before  hitting  the  ri^t  rear  of  the  wagon. 

Plaintiff  also  complains  of  instmaotion  S'o.  13,  as  follows: 
"The  plaintiff  has  charged  in  his  complaint  that  on  the  occasion  in 
question  he  was  exercising  ordinary  care  for  his  own  safety*  This 
is  a  material  allegation  of  sxioh  complaint  es^d   the  burden  of  proof 
is  upon  the  plaintiff  and  he  must  prove  such  allegation  hy  a  pre- 
ponderance or  greater  v/eight  of  the  evidence  in  this  case.  Ordinary 
care  is  such  care  as  a  person  of  ordinary  prudence  and  caution 
acting  prudently  would  exercise  under  the  same  or  like  circumstances. 
If  you  helieve  from  the  evidence  that  on  the  occasion  in  question, 
the  plaintiff  failed  to  exercise  ordinary  care  for  his  own  safety 
and  that  such  failure,  if  rany,  caused  or  proximately  contrihuted 
to  the  injuries  complained  of,  then  the  plaintiff  cannot  recover 
and  you  should  find  your  verdict  for  the  defendant." 

It  is  argued  that  this  instruction  places  an  unusual 
hurden  on  plaintiff  hy  erroneously  defining  "ordinary  care". 
Plaintiff  does  not  argue  that  the  giving  of  this  instruction  was 
reversible  error,  nor  does  he  point  out  in  what  manner  it  was 
prejudicial  to  him.  It  is  merely  argued  that  the  principle 
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stated  in  the  instruction  ie  not  correct,  "because  as  a  univereal 
proposition  it  is  not  applicable  to  all  cases.   ,e  cannot  peroeire 
how  the  jury  oould  have  "been  misled  "by  this  inetruotion* 

The  third  instruction  criticized  is  Uo.  25,  which  reads 
as  follov/s:  "Vi/hile  the  driver  of  an  automoTaile,  in  operating  his 
vehicle,  is  bound  to  have  regard  to  the  rights  and  safety  of 
others,  yet  he  is  not  obliged  to  he  all  the  .vhile  on  hie  guard 
against  the  unusual »  extraordinary  and  not  reabonahly  to  he  ex- 
pected •  If  you  "believe  from  the  evidence  that  at  the  time  and  place 
in  question  the  automobile  was  heing  operated  with  ordinary  care,  and 
if  you  further  find  that  the  plaintiff  in  eoing  near  the  aitomobile, 
if  he  did  so,  acted  in  a  manner  that  vsas  unusiialp  extraordinary,  or 
not  reasonably  to  be  expected,  then  it  became  the  duty  of  the  driver 
of  the  automobile  to  avoid  the  collision  only  as  soon  as  he  had  noti©e, 
or  in  the  exercise  of  due  care  might  have  had  notice,  of  the  inten- 
tion of  the  plaintiff  to  act  in  any  manner  unusual,  extraordinary  or 
not  reasonably  to  be  expected,  if  he  did  so  act.   ,nd  if  you  believe 
from  the  evidence  that  the  automobile  driver  did  not,  and  in  the 
exercise  of  due  care  could  not  have  had  notice  of  plaintiff's  inten- 
tion to  do  what  he  did  -  if  you  find  from  the  evidence  what  he  did 
was  unusual,  extraordinary,  or  not  reasonably  to  be  expected  -  in 
time  to  avoid  injury  to  the  plaintiff,  then  you  must  find  your  ver- 
dict for  the  defendant."  The  principal  criticism  levelled  at  this 
instruction  is  that  it  is  not  based  on  the  evidence,  but  this 
criticism  is  not  warranted  because  there  is  ample  evidence  to  sustain 
the  theory  advanced  by  defendant,  and  evidently  adopted  by  the  jury, 
that  defendant  "bumped  into  the  side  of  the  truck  near  the  rear  wheel, 
and  that  his  conduct  in  this  behalf  was  unquestionably  extraordinary 
and  not  reasonably  to  be  expected* 

It  is  also  urged  that  the  court  committed  error  in  refusing 


-V- 
liisxoYLnu     a  a*;  sQueo        ,  on   ^i  aoliauTinas.  ad:  al  be*«iB 

.noxjouio -iii;   v4iij   \,a  i>*iMJ;ffi  ns&cT  svad  bluov  x^ut  erf*  W<Ul 
Efi£  B«-^if*x»<io  Hi  tQlldotaSiias  ti«  %o  t^Yltb  i>di  9£isiii^     lowoXIol  s« 

uXCijjB  aid  no  ©IM^  ej«  II;  9cf  o^   begxlrfo   Jok  ai  sii  Jsy   «aiadio 

-j.e   6<r  Ov!   v.I-'/ino  ..  r-.:   "on  Lnr.  vr,-!ai:bxo«T:;fxs  tl^iisatmti  sdi  ^aaisss 

©o-elq   una  sxa.  -  -  ^'jcf*  Hto^l:  avexletf  uox  ^^      .bs^osq 

.:;«ii  tsttflo  Tfr'  :ff;iijqo  sHxscf  ««ft'  sliJOKJix'..;  ©iw"   noldasup  nx 

tsXltfomt.  t  TiiialJilq  @di  iadi  b«lx  isxiiu:;'!  uox  Ix 

•10   tT£rrjsxTxbX0J3a;fx9   tXjsuajwUJ  acw  ^ail*  ^Cfimsaot  a  nx  ftaio/j  ,oa  bxb  ©xf  11 

iilviTf)  ii-  li^j    stttBOStf  ;ti  <    -id'0Kq2S8cf  oi  Tj;Xrfa«oiii3  6'x   ^on 

,o®i^Qn  ftsil  noialXIco  ©it*   bl"-  j:xtfaa*o;ra«  ©43   1q 

-fia:Jc£i  sjiJ  "xo   ^aoxJ^on  DAri  st^  tfx^lca  axso  oxio   lo  9-:jxGTtJC&   sfii?  ai  vt 

zo  ^TaaXbTowtixQ  (X^uauxtx/  isnnejn  xtiB  ai  i&s  oi   "xliliatBlc,  »di  lo  noii 

svsiXecf  we'^  'ki  bn. .     .^oa  oa   iiib  Qd  'IL   ,ijfe*09q:ce   ed  od    ijXcfiiaoouiSi  ion 

sifcr    ax  fofja  tiott  bib   :rsTiib  eXxcfofliooJjfi  8ri;t    ied.i   &ot(ohl-n>  tal^  mot'l 

-r.o-jns.  n ''i'iiJtrxfiXc  lo  Qolioit  bfixf  oviui  i^ti  tSjsoo  oi.-jo  ©ifi-)  lo  ealo^rex© 

bib  sxi  Jj^rfv/  soficbivs   srfd  isoa'i  bnll  uox  li  -  bxb  ©ri  J^rf  ol)  oi  tsoii 

nx  -  />sio©gx9  ©cf  oi  x-tcf'^'nof^j^ai  ioxt  ao  ♦■^s«ib'XOJsn*x»   ,  law  emu/  a-av/ 

"isv  '.a;©-^  ual'i  i'nm  uox  aadi   «l'ixo'nljeXii  ©rii   oi  ijiiftnx  blOT«  OJ   ©mio 

aJsfi   ia  baXXfVsX  ioaioi^fiis  leqionxTq  ©ffT     •'.anfcfanelsb  ©xC^  tol  ipxb 

airi*  iu<S  tsont/biv©  an*  no   baajsrf  Jon  ex  j'x   j'axl^   ai  noiiawi;  sjii 

rtdJstra  od   eonsbjtro  ©Xqaus  si  sisidw    sajv^secf  bo9^ii«Txa»/  ^  on  si  tualtlJiro 

tX'iaii,  sdi  Yrf  batqqbe  TcJWndblTa  bna  (*n«6nelei)  -^  beoxovac  Y'o©x(;r   sxl* 

t  s-i  JiLJ   TJ3sn  lioj/ii^  odit  lo  af»lQ  ado   oini  bi^qaojii  iaabastab  isdi 

YTtxxil     o^iixs  Y"Wj8nolJ^neuj3j8ix  eav/  lX«iiecf  uxxIJ   nx  Joubnoo  siri  icdi  baa 

tb&iotqii.e  Oil  oi  \^Xtfj3noaaea  ioa  baa 
^alau'ivx  fi.:   xono   otJaimtoo   i-ipjoo  axU,  ietii   bei\nu  obX;^  ai  Jl 


-8- 

to  give  instructione  Hos.  26  and  27 •  These  instructions,  which 
deaO.  with  the  statutory  provisions  for  yielding  the  right  of  way 
to  pedeBtrians,  are  not  applicable  to  orosBinge  having  traffic 
signal  lights* 

Lastly,  it  is  argued  that  the  court  erred  in  mod,ifylng  and 
changing  instruction  ITo.  1  offered  by  plaintiff,  as  folloTss:  "The 
Jury  are  instructed  that  it  is  incumbent  upon  those  in  Gont:*ol  of 
a  motor  vehicle  to  exercise  a  greater  degree  of  watchfulness  at 
street  intersections  than  at  other  places  along  the  route." 
This  instruction  was  modified  by  the  court  to  read  as  follows i 
"The  Jury  are  instructed  that  it  is  incumbent  upon  both  plaintiff 
and  defendant  to  exercise  due  care  at  all  times p  and  due  care  may 
req.uire  a  greater  degree  of  care  or  watckTulness  at  street  inter- 
sections than  at  other  places  along  the  route."  In  his  motion  for 
a  nev/  trial  plaintiff  refers  only  to  "certain  instructions  offered 
on  behalf  of  defendant,"  whereas  instruction  Ho.  1  v-as  not  offered 
on  behalf  of  defendant  but  by  plaintiff,  as  he  admits  in  his  brief, 
nevertheless f  we  think  the  instruction  as  modified  more  nearly  con- 
forms to  the  correct  rule  of  law  than  plaintiff ' a  instruction  as 
originally  offered.  By  connecting  the  subject  of  the  inatruction 
with  ordinary  care  and  changing  the  duty  of  watchfulness  from  a 
mandatory  form  to  one  conditioned  upon  what  the  jurors  believed 
ordinary  care  required,  the  court  made  the  instruction  one  of  more 
general  application.  It  certainly  could  not  have  produced  any  such 
confusion  in  the  minds  of  the  jurors  as  to  constitute  reversible 
error. 

During  the  pendency  of  this  suit  a  motion  was  made  by 

defendant's  counsel  to  dismiss  the  appeal.  That  motion  was 

reserved  to  the  hearing  and  is  now  denied. 

V,e  find  no  reversible  error  in  the  instructions  complained 
of,  and  since  in  our  opinion  the  verdict  was  not  contrary  to  the 
manifest  weight  of  the  evidence,  the  judgment  of  the  circviit  court 
is  affirmed,  JUUCaKUT  i^-^lBMblD, 

bullivan  and  Burke,  JJ.,  concur* 


Xew  IQ  Dd-BtT.  arf*  BnibXeiv  -tol   :no.-.32vo/^  vToJu^J^i^Ta  9rf;f  rfcTiw  Xa»b 
ox11-^;f  anivjBfl  .-aaniaac  -  « 3rj3li*3eb©q  e^ 

^aiji-QiL  lAnsJts 

iid.'i"   saaroIJCol  a/',   ,llii*aisXq[  "Crf  btttoYi  ,        aoidoi/i^aal  anisnario 

da  aaextiWiiiocfiW   'io  eai^sb   isi^t  aloiiisv  tioioffi  s 

•"^^fli  8IJ30  sub   bne  <e©xtiid   Xli*  j.;t   o.ilo'£9X&  oi   Jn-jfeitslsb  bas 

•co't  noii-oxif  aii;  <    suoi  ©xCv  ifj^o   d,3  ti&di  aaoiio»8 

bvi.-\'j.o   ■i:noi&oi.">'fT.';  f«Jt»<ft©«*  «-   v.XfK>  aislbi  Ili-Jaljslq  laii*  wen  a 

boisTio  ion  s  ttoliou'i^^ittl.  asaxarfw  "^d-nsonslsb  lo   lljerfecf  no 

.'±oix«f  aisl  nx  a^^Jjakj   sxl  as   « ilio ni£;Xq  Y,tf  rfwcf  Jn-sbaeleb    ao   llaflsrf  no 

-noo  AjlTsew  s::oia  liailibOBi  cs  noWouiieni  sdi  3inixfj>   s.«   taBsIsritievsW 

ae  miiouriiitii  a^llxD'nxjsIq  aadiJ  weX  lo  elat  ioettoc   9iW  oJ  aatot 

aaiiovii&tti  &Ai  "io   *oot*^s  9d^  gfliio:  ;^noo  y^     ♦bexs'tlo  -ViXIJsnlsi^o 

JB  aox"!  BasnXjjIrfataw  lo  If^tfb  ©iltf  gnxBrnuIc   bn«  oii?o  \;nTK.i:bTo  riJiv.- 

beT<JiXs»o'  otoiu'i  »rf*   i/5r£w  noq^u  bonoliJl.'bnoo  aco  Ov  la-.o'i  vxoi^£bn.3m 

©TOKf  io  ano  noiJOiL'Td^ni  exl#  aojeoi  otxjoo  ar^v^    «bsTJ:jt;p8T  ©xso  xr-snlbio 

do:j3,  ijHa  baoifbOTQ  aracl  ion  bXuo®  x^ai^it&o  ol     «Moid rsoJclciq/j  liiTsnes 

sXcTxaiovsa  9*Jt;*x*Bnoo  o3   ajg   3io:£iirL  oiii   lo  tibnxta  ariJ   nl  nclewlooo 

•10119 

Yd"  objam  uaw  ftoiioxu  fi  ^ijua   sM*   lo  yanebnoq  erf?  gnliyCt 

aavj  nolioffl  .latfT     ^Xijecnii?  oxl*   aaxaiaih  oJ   Xsnmroo  s ' in.^bnelsb 

».b*in&b  won  al  bn^  BniiBeri  sik.    o3   b^vieasrr 

bsftliiXiimoti  anoiiojj'xjbini  eii^J   ni  'xo-xai-  t  <m  bni'l  si' 

erf^  oa   xt.'.'i:^  noc  J  on  Vi  ,w   ^oibtsv  'orfj  xjjo  ni  senla   bn/;   » "io 

iitoo   iiucxjo  ar(J    leorj^vlvj  -.(J    "io   id^iiw  iaatla^s. 

'J{.  .bafliijt'i'ijs  al 

•iwofioo   ,.Lu  tJ^i^wff  bnjB  oBvlXXu 


39974 


JOBS  mLDT, 

Appellant f 

▼• 

CITY  01?  cmo^OO,  a  munici^a^'' 
corporation;    GUY  A.  HIGH' 
and  ''iiliLTJti   J.  GUMMIHGS,   £f8 
receiyers   of  GIUO'.CO  nA.IL?/AYS     I 
COilj?Ainr»   a  corporationf  HAHViSy/ 
B*  PLBa:¥CJ  and  Ia)\^^^\RIl   iS.  BKOWM 
as  recoivers   of  CHICAaO  CITY   f 
RAlLTfAY  C<M2Km:  and  CALtJMiST  &/ 
COUTH  3Hia..aO  lUILwlY  G'lCAUY, 
corporations  >  c5oing  'business  as 
CHICAGO   BUIiJIAOJ  LUJiiS, 
Appellees • 


APpmL  PROM 
SUPiKIOa  OOUBT, 
)        COOK  OODHTY* 


'^ 


2 


'I  1 


640 


MB.  PR^LIilKG  JUSTICE)  ffRIiiSHD 
DJULIVBRIi'D  TH3  OPIliIIOSr  CO?  TEd  COTHT. 


John  ¥ildt,  plaintiff  hereini  brought   buit  against  the 
City  of  oMcago  and    the  xsceivers  for   the  sevard,!  street  oar 
companies,   doing  bUBinesB  as  Chicago  Surface  Lines,    to  recorer 
daia&ges  for  injuries  sustained  by  IdHi  on  a  side-walk  in  Chicago. 
At  the  conclusion  of  plaintiff's  evidcjnce  the  court  peremptorily 
instructed   the  jury  to  return  a  verdict  of  not   guilty  as   to  all 
the  defendants  and   this  appeal  by  plaintiff  followed* 

The  essential  facts  may  he  stated  briefly  as  follows: 
Plaintiff  11 red  on  the   second  floor  of  his  home  at  8546  Maryland 
avenue»   directly  across  the   alley  between  Maryland  and  Cottage 
Grove  avenues  and  approximately  160  feet  from  the  sidewalk  running 
along  the   east  side   of  Cottage   Grove  avenue  "between  85th  and  86th 
streets.     Ee   had  a  vegetable   garden  in  the  prairie,   the  west   side 
of  i/hich  v/as  approximately  30  or  40  feet  from  the   sidewalk  running 
along  the  east  side   of  Cottage   Grove  avenue.      The  accident 
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ooourred  July  25,  1936,   at  aTiout  10 1 30  p»m»     On  the  day  in  question 
and  for  some  time  prior  thereto  rather  extensive  reconstruction  work 
was  "being  done   on  the   eaat  or  northbound  street  car   track  on  Cottage 
Grore  avenue,   and  a  large  ainount  of  construction  material  of  various 
kinds  was  being  used.     It  was  hauled  in  by  trucks  and  dumped  in  piles 
from  the  curb  toward  and  upon  the  sidewalk.     The  curb  v^as  6  inohes 
wide,  and  the  parkway  or  space  between  the  c\irb  and  sidewalk  was  but 
18  inches.     It  was  necessary  to  keep  enoug:h  of  the  street  east  of 
the   track  free   of   this  material,    ao  that  the  vror'kmQn  could  move  about 
with  their  wheelbarro'ws  to  and  from  the  cenKnt  mixers  and  other 
equipment,   and   so   that   trucks  would  be  able   to  pass  back  ano  forth. 
Becauso   of   there   circumstanees   some  of    the  construction  material* 
which  consisted  of   sand,   gravel  and  crushed  stone,  which  spreads   out 
considerably  when  dumped,   ran   over   onto   the  sidewalk,   where   it  re- 
mained during  the  process  of  construction,  until  used. 

Earlier  in  the  evening  of   the  day  of   the  accident,  and  viiiile 
it  was  still  daylight,   plaintiff  had   occasion   to  go  to   a  hardware 
store   on  Cottage  C-rore  avenue  to  purchase  a  hose  connection.     He 
did  not  use   the   sidewalk   on  Oottage   arove  avenue,  but  walked   down 
Maryland   avenue   to  87th  street,  because  he  knev/  that  86th  street 
had  been  blocked   off  during  the  psriofl  of  construction*     After  return- 
ing from  the  hardware  store,  he  watered  the  vega tables  in  the  garden, 
returned  to  his  house  and   repaired  a  broken  hose  connection.  It  thai 
occurred   to  Mm  thn,t  he  had  left  some  pails   in   the  prairie  near  his 
garden,   and  he  went  back   to  get   them.     He  found  no  pails,  hov/ever, 
and  instead  of   &oing  back  to  the  house   through  the   garden  he   decided 
to  walk  around  by  v.c.y  of   the  sidewalk  on  Cottage   Grove  avenue,    "to   see 
how  far  they  were   progressing  at  66th  street  with  the   repairs."     He 
entered   the   sidewalk  from  the  prairie  at  about  150  feet  north  of  86th 
street.     There  is  considerable   avidenoe  concerning  street  lights  on 
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Cottage  ffirove  ayenue,  eome  of  the  witnesses  testifying  that  there 
were  lights  on  every  other  pole,  s-b  well  as  a  series  of  pot  lights 
or  torches  along  the  track  whioh  was  being  repaired.  As  he  walked 
along  the  sidewalk  he  stepped  on  a  pile  of  sand  or  crushed  stone, 
stumbled  onto  another  pile  of  material,  and  finally  fell  on  some 
broken  concrete  and  paving  blocks,  sustainin:  severe  injuries. 

Although  the  City  of  Chicago  and  coumsel  for  the  Surface 
Lines  argue  at  length  that  the  court  was  justified  in  directing  a 
verdict  in  their  favor  upon  the  question  of  defendants'  negligenoep 
the  principal  question  presented  is  whether  or  not  plaintiff  was 
in  the  exercise  of  due  care  and  caution  for  his  own  safety* 

Plaintiff  was  the  only  person  present  when  the  accident 
occurred,  and  since  his  testimony  is  the  only  evidence  as  to  the 
manner  in  which  the  accident  happened,  there  or.;n  "be  no  question 
of  craiflicting  evidenee  in  that  respect.  He  tsetified:   "I  knew 
they  were  working  there  on  Cottage  G^rove;  I  saw  them  changing  the 
rails  in  the  street  oar  tracks  and  throwing  it  over  toward  the  cur^ 
and  the  sidewalk.  I  coxild  see  that  from  the  house."  He  also 
testified  that  the  vegetable  garden  in  which  he  worked  ran  approxi- 
mately thirty  or  forty  feet  from  the  Cottage  Grove  avenue  sidewalk; 
that  the  sand  pile  was  about  two  feet  high  and  "possibly  took  in  all 
the  sidewalk  or  maybe  a  foot  or  a  foot  and  a  half  and  -vas  clear 
next  to  the  prairie."  After  stepping  onto  the  sidewalk  ho  fell  over 
one  of  the  piles,  stumbled  into  another,  and  then  onto  a  third  pile, 
and  he  described  the  first  and  second  piles  as  possibly  two  feet 
apart,  although  one  of  the  witnesses  said  that  they  were  about  20 
feet  apart.  The  third  pile  onto  which  he  fell  vJas   between  the 
curbing  and  the  sidewalk,  "possibly  a  foot  or  a  foot  and  a  half 
high,"  and  "was  possibly  a  few  inches  high  where  it  fell  over  the 
sidewalk."  He  also  said  that  "there  wac  nothin-  v/rong  with  the 
sidewalk  itself."  From  this  it  would  appear  that  plaintiff  sub- 
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-LKOiqua  aa'i   bii^'xow  sri  xfoidw  ni  nebi^  eXrfsJsasT  sd3   i.^i   baitlitiBi 
tslXjs.7abla   9junnv«  ototD    9sa**oO  arl*  iaoit  iss'l  Y^f^o'l  t;o  x^-iirf*  X-^*^«B 
XXij  ni  jfoo*  ■v.Xcfx.^aoq*'   bne  ri^M  iae'i  o\t*   owocfs  aai'.'  sXxq  bxusa   oxi*   *Aii4t^ 
1^30X0   iSiV   bn-s  IXfuf  3  bne  *ool:  s  10  Jool  a  ecfij;BiH  10  iXswebia  sd* 
19V0  XXol  cd  j(X«w»bia  9ri*  o*iio  -^nxqqsia   is*l.-.     ".aiaiBTq  ari*   0*  Jatsc 
tsXlq  baxxf*   .•?.  oino  nsri*   brus   |i$ri*on.G  ojni  bsXtftawtfa  ,aeXiq  9dd   lo  ©no 
J&&1  ov/J  YXrfi^^soq  aa   aaXxq  bcoooa   bn-s  *3t±l  on*   faacfiaoaab  ari  bn« 
OS  iirocfjs   o'tsw  TC»*i^    *jex1*   bica   aeaasaitvf  sdi   to  sno  d:&uodi Lsi  ^izaqji 
9di   n93Vftt'd  p.ss:   XIal  sri  riolrfv/  oJno   oXiq   bixri*   Qdl     «*i«q«  *3©1 
lX«ri  e  bnjs  v^ool   ::  to   dool  b  \;Xtf±daoq"    ,iXijwabxa  axi*    baa  soicfTUo 
a(f*   trero   XXsl  ii   Q-iod^.v  thktd  aerfonx  vvsl  a  yXcfiaaoq  Esyi*"    bn«  ".riniri 
9di  dii^i  ;\noTT/     nirf*on  -law  sTari*"   tfjsrf*   biae  obXjb  sH     ".afXawobia 
-a;ja  ITtiifttisXq  *«f*   issqqjr.  bXirtJ-v  *x  airfj   mo'i;'d      "^IXfe.-i*!  iXswobla 


i 


talned  his   injury  from  a  pile  v/Mch  was  not   on  the  sidewalk,  but 
between  the  eidewslk  and   the  curh.     In  addition  to  the  testimony 
of  other  witnesses,  plaintiff  himself  testified   that   there  were 
street  li^ts  on  the  west  side  of  Cottage   Grore  a»-enue  on   trolley 
poles,  and   the  undisputed  eridence  discloses   that  these  lights  and 
other  lights  along  the  rails  afforded  aarple  opportxinity  to  see  at 
least   the  outline  of  the   objects  over  which  he  fell.     From  the 
second  floor  of  his  house,  which  was  only  160  feet  from  the  place 
of   the  accident,   and  from  the  vegetable  garden  where  he  frequently 
worked,  he  could  see   the  nature   of  the  work  being  carried  on,  and 
in  ft'.ct  he  testified  that   "I   saw  them  changing  the  rails  in  the 
street  car   tracks*     I   could  see    that  from  the  house,  and  I    saw 
them  tearing  up  the  street.     I  knew  they  were  working  there,  I  did 
not   know  what   they  were   doing  v/ith  the  material.     As  far  as  I  knew, 
they  were   throwing  it   over  toward  the  curb  and  sidewalk,  putting  it 
out   of   the  way  on  the  east  side   of  Cottage   Grove,"     He   also  knew 
tliat  the  street  v/as  blocked  off   on  the  east  side  of  Cottage  Grove, 
because  in  his  \?alk  to  the  hardware  store  earlier  in  the  evening 
he  had  traveled  alone-  Maryland  avenue   to  87th  street  because  86th 
street  was  blocked. 

It  is  urged  by  defandants   that  the  evidence  adduced  Taj 
plaintiff  clearly  and  convincingly  shows   that  plaintiff,  before 
and   at   tLe   time  of   the  accident,  was  not  in  the   exercise  of  ordinary 
care  for  his   own  safety,  and  that   the  motion  of  defendants  for  a 
directed  verdict  at   the  close  of  plaintiff's   case  was  properly 
allowed.     The  law  applicable  to  negligence  and  contributory 
negligence   is  well  settled   in  this   state.     In  the  absence   of 
willful  or  wanton  injury  on  the  part  of   defendant,    the  plaintiff 
'^  cannot  recover  in  an  action  for  personal  injuries  unless  it 

appears   that  he  was  in  the   exercise   of  ordinary  care   for  his  own 
safety,   "and  in  such  case   it   is   the  duty  of   the   court   to  direct 


ia-d  txXrv.v'.ji.i  ta^f   nr;    -  gu  =^...  iloirivv  aliq  «  mi\  t«»tal   alxf  bortla* 

^•Xl^rcf   ft©  »trH3V3  STOti;  sB'®*^©^  "^o  sbie   ^asK"  erf*  no   B^Jife*-!   •^eM*a 

bna  B^xfsiX  ©aad*  ifi^i   aeaolaajtb  aonobive  beijj<j<Jl&n»  tri*  6ne   ,8«Ioq 

ia  •»■  oi  -^^iiraf^'^osf^o  >X?£ae  bebrtolla  ala/si  »jJ3   gaol*  83r!^il  rsAio 

sd-*  sioT^     »IIel:  erf  rioiffw  -rsTO  a*i)-;i,tfo   ®f^*  ^o   snilSuo  6riJ   *fi««X 

aofiXff  sxl^  Eci^  ^sal:  031  "«cXco  aaw  doMv  ,9eB0rf  airi  lo  letiX^  bneoea 

Yitn9tfp'»T:l  &i!f  e^eifv/  Ksf)*!.?^   ©XtfsJsssT  &ri*  araxl  &tt«  ,*n&E)io»«  sdi  to 

5afl  t«6  f»9i  113©  jjsiscf  2?iov4   ori^t  "io   oX0;f>f£  »sii   ess  bXifOo  9££  t&9j£tto» 

edit  eti:  sXijirx  sif*  -^fiiijatjric  aei«I«>  wa«    I"   *a(i:f   b©i1:Jt5aa*  ni  ioH\  ni 

waa    2  ba&  ^enijQd  ad  J  aioTl  .+  M3    est;  isXoDO  I     .a^icjBtt*   i«©  i99Xia 

bib  I  tOTBdi  ■^.ai-^tow  siaw  ^©ifi   wsk3£  I     .^Jesai's  «li*  qts  gniruB©^  oad^ 

tVSKJf  I  B*  aal  8 A     «Xi8its4sf.ffl  sff.?  tis  ixf  iKiob   9t£»w  ijari*  J^aiJa-  woKJi  i&a 

it  ■SBiiiufi   iMew9bla  ftriS  dttjo  exiJ   biswo*    isto   ai  sHlwotdi   etsw  -^o^' 

w»ni  ouXb  «H     "♦©▼oii.   sq^WoO  "io   sbia  i'^^-e  edi  no  yjsw  9x£3    lo  too 

iCtotB   ®ae*JoC  Io  gfois   ^fl,<3S  sxi;^  no    ilo  fjeSooIcf  asw  *S6T*8  ©£10   J«rf* 

Bniaarr*  arfJ  ol  leiXaa©  srro^Ta  e'ZBVbxad  edi  o.;    :5(X«w  cM  ni   «air66»tf 

•b&leoXtf  a«w  t»9x9a 

\d  baaofaba  soosblTi;  srf*  ^jbeI;)    aSncbna't&b  xd  'o»t.its  at.  il 

ototii-d  ^ItiiKlsilq  isdi  smds  YXaiiistfivaoo  bnti  xlmslo  llliniaXq 

YTRHibio  lo  &()xo'x«xe   oAS  tit  Jon  e»w  ,*noblo&a  sdt   \©  »mi*  •ri*  ia   baa 

a  tirol   sd-tt'jbttslf.  b '10  nali^i  ari*   ji?aj  bna   ,y»s1s8  kwo   «ii{  <to1  »««e 

XX-isqo-iq  ftj?w  onjso  a ''n-iitnijsltf  lo  aaoXo  adi   Sb  dfcibi^v  &e*o»ilb 

T^octwcfiT^noo  ben   eoae-QlS^tn  oi   eld^oilqqA  w.«I  aifr      .fa»woXX.e 

lo  eoffeeefa  ©rfiJ   «I     »©;f«#ft  sMcf  »J   boXi^ea  XX«w  al  eowealXgan 

lli^KlaXf  orii    eiBBfanslflb   lo  *-i.^q  »£f#  no  r^tnl  noatsr,*?  io  XtttlXXw 

*i  aeaXfUJ  aelzirtnl  Xsnou-ioq  lo't  nox;tM  n«  ni  isvoosa  ^omiijo 

rwo  aixi  10-1  tiiao  ^xanlbio  -io   .aloTtexa   eifcf  „2  ei,w  ed  ij^Ai  aa^oqg. 

*oo::xb  0-   Ji^roo  eil.    le  Y^i;b  wt^T  *i  U  «3«o  riou«  „i  bca"   ,xi»lB« 
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a  vardict  for  ttie  defendant  if  there  is  no  evidonce  tending  to 
show  affirmatiyely  that  the  plaintiff  wae  exeroisin^j  due  care 
or  to  raise  a  reasonable  inference  of  such  care.  A  party  has  no 
right  to  knowingly  expose  himBelf  to  danger  and  then  recover  damages 
for  an  injury  which  he  mieht  have  avoided  hy  the  use  of  reasonahle 
precaution."   (Illinois  Central  R«  R.  Qoa  v«  OBnraildy  338  111,  270, 
274-75.)   "When  there  is  any  evidence  hefore  the  juiy  which,  taJcen 
with  its  reasonable  inferences  in  its  aspect  most  favorable  to  the 
plaintiff,  tends  to  shov;  the  use  of  due  care,  the  question  of  due 
care  is  one  for  the  jury,   whether  there  is  any  such  evidence  is 
a  question  of  law."   (J)ee  v.  City  of  Peru,  343  111*  36,  42.) 

In  the  early  case  of  Pity  of  Chicago  v.  Richardson,  75  111. 
App.  198,  the  court  said  (p.  202):   "There  is  no  evidence  of  any 
special  precaution  having  been  taken  by  appellee,  such  as  her 
knowledge  of  the  danger  would  reasonably  require.  ***     Ordinary 
care  is  a  question  of  fact  for  the  jury  when  there  is  evidence 
for  the  jury  to  consider  upon  that  point." 

In  City  of  Highland  Park  v.  Gerkin,  122  111,  ;>.pp«  149, 
plaintiff  sustained  injuries  while  wsuLking  along  a  sidewalk,  and 
the  court,  in  discussing  the  question  of  contributory  negligence, 
pointed  out  that  plaintiff  did  not  herself  testify  as  to  the  manner 
in  v/hich  she  was  walking,  or  vihether  she  was  obs  erving  any  care 
passing  over  the  sidewalk  or  not,  and  held  (p^  153)  i   ».,hile  there 
was  no  proof  offered  to  show  careless  or  negligent  conduct  of 
appellee  [plaintiff]  in  passing  ovsr  the  walk,  neither  was  there  any 
proof  offered  to  show  care  and  caution*  In  view  of  her  knowledge 
of  the  unsafe  condition  of  the  sidewalk,  some  proof  that  she  was  in,  , 
thg_exercise  of  ordinary  care  was  indispensable  to  her  fight  of — 
recovery."   (Italics  ours.) 

Likewise,  in  Village  of  Lookport  v.  Licht,  113  111.  pp. 


-s-.. 


•  ^*        ..^  o..n  10  "^^u  ^di  ^fodn  OS   rsbmi    .-^iUintaLq. 
^..  IP  .«.».iv.    on  ai  ..oxfT-     « (.OS   ..)   &!.«  ^-o  ed.  .mi.^^ 

,e^x  .«<j-.  an  :^^i  .«iH^  •'  ^HOfiS:t£^^i^i-^9^^  «i 

...  ,.I.weMa  s  ,noI.  B«i^a.   eXixI.  .ei-x^tnl   b.nln.a^.  t.i.nl«Xq 

lo  Jsubnoo  inesilaon  to  EBoIsrrao  woris   oi   :,.«llo   looaq  on  MW 

5aS*£*£SO.?i^-^-:'^li-'-^^^     *nox;>u«>   bna  e^i^o  vroxia  o^   bet  silo  loon 
_gi  ai.w  aria  ^dL«ri02P-3fL^5Ea-Ji^4^?^^ti^^ 

le   ^riaJfc'jc  39tt  otf   «rrf..«»afyaxbHl  aw  artgo  Yi-jnJbio  lo.solo^texg^rf?. 

(.Rti!0  ooll^il)     **«ipeTOoet 

.r,q.    .Ill  SIX   tiApjd.  .V  riQgatooJ.  lo  esall-tV  nl   .se.*--''  ■ 
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613,    the  court  pointed   out    that   (p.   616)    "It  is  not   cliown  what 
care,  if  any,  appellee  used  in  selecting  the  way  over  which  he 
soufiht  to  pass   the  pole.  ***  It  is  impossible   to  say  from  this 
record  ishether  appellee  had  his  team  well  in  hand  and  driving 
slowly  and  carefully,   or  whether  he  was  eoing  at  a  full   trot,   or 
listlessly  and  carelessly  allowing  the   team  to  jog  fit  ples.cure," 
In  Morgan  v.  Rockford,  Beloit  fc  Janesvilla  Hy.  Co,,   251 
111*  App«  127,   the  court  pointed   out  that  the  only  eye^sltness  in 
the  case   testified   that   the   deceased   said   and  did  nothing,  and 
that   there  was  no  affirmative  proof  in  the  record   tending  to  shov 
due  care   on   the  part   of   the   intestate,   and   the  court   there  held 
(p.  133)    that    "hefore  a  party  can  recover   for  an  injury  alleged 
to  have  been  caused  hy  the  negligence  of   another,   he  must  prove 
affiriaatively  the  exercise   of  due  care  for  his  own   safety,  ••  citing 
numerous  Illinois  decisions. 

We  find  nothing  in  plaintiff's  testimony  indicating  what 
efi'ort,   if   any,   he  made   to  ascertain  conditions  in  ex.ir:tence   on 
the   sidewalk,  v/hich  was  hut   two  feet  from  the   street  pavement, 
iTeither  does   the   record   disclose    that  he   offered   any  testimony  as 
to   the  manner  in  which  he   undertook  to  walk  on  the   sidewalk,   in 
■view   of   the  circvuastances   surrounding  him.       e   are  unable   to  as- 
certain TJ^ether  he  walked   slowly  or  rapidly,    or  at   a  mediiaa  gait, 
or   whether  he  undertook  to  walk  in  a  manner  that  an  ordinarily 
prudant  man  would  walk  in  the   dark,   where  he  could  not  see  well, 
and   at   a  place  which  he  knew  had  been  partly  obstructed  by  piles 
of   aand,   crushed  stone  and   other  building  matei'ial.  The  reasonably 
prudent  man,   walking  in  the    dark  where  he  could  not   see  well,   and 
with  knowledge   of    the  surrounding  conditions,   such  as  plaintiff 
admits  he  had,  would  not  ha.ve  proceeded  at  a  g^it  which  would 
create   sufficient  momentum  to  cause  him  to  fall   over   two  piles 


airfi  inoT'i  ^.aa  oJ   ©Icfxaaogai  al  ;*I  *<•'•'    .sloe  ®ri;f   aesq  oi  tdr.ts^a 
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wcsfia  o;>  ^jiflifcnaj   hrooss   a^  nJ;   'ioo-xq:  8YJ:i^aBnxi"i8   on  asw  ©larf^   ^«tfd 

feXerf  eisffJ   c+Tifoo  9ff3   fectJB   ,9^fi*8s;fni  edi  1o  tisq  esii   no   axeo  atfb 
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cf  material  and  onto  a  third  one. 

In  vie-sv  of  the  authoritiss  hereinlsefore  oitsd,  and 
others  appearing  in  the  "briefs  filed  "by  defendants  herein,  all 
holding  that  it  was  incumhent  upon  plaintiff  to  prove  affirmative- 
ly that  he  was  in  the  exercise  of  due  care  for  his  own  safety, 
we  are  constrained  to  hold  that  the  trial  oourt  properly  held  ihat 
as  a  matter  of  law  there  was  no  evidence  ifhich  could  properly 
be  suhmitted  to  the  jury  on  this  phase  of  the  case. 

The  judgment  of  the  Superior  court  should  "be  affirmed, 
and  it  is  so  ordered. 

juD(aL2irr  MfimLm^ 


Sullivan  and  Burkej  JJ.,  conourff 


•  sfio  btisii  a  oiao  bne  lai'i^isna  to 

-erldamti'i'i^  &?«:2:^  off  ^lidajucift  noqif  dasda;  'i  iAdJ  sxtJ'blwf 
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Appellee  » 

JObiSPH  B.  ii"ORD, 
xeceiveT; 

rk.ppellant« 


M.L  PROM  MUiTICIPAL  COUHT 

Of  ohicaqo* 


MR*  pru^aiDDSTG  JU3^?icj;  i'Ri:an) 

miU-Y^i-^B  TEiS  OPIHIOM  OF   TH^  COURT* 


Hennan  Bauer,  plaintiff,  rented  a  iDasefflent  apartment 
at  1500  South  .^Ibany  avenue,  Chicago,  from  Joseph  B.  i'ord» re- 
ceivers xinder  a  month  to  month  tenancy,  at  a  stipulated  rental 
of  $10  a  month.     Alsout  eight  months  after  he   took  possession, 
plaintiff  injured  hie  hand  on  the  porcelain  handle   of  a  faucet 
over  the  kitchen  sink,  and  brought  suit  for  damages  against 
the  r  eceiver.     Trial  was  had  "by  jury,   resulting  in  a  verdict 
and  Judgment  for  §200,  frcan  which  defendant  appeals. 

All  negotiations  prior  to  the  letting  were  carried  on 
between  Ann  Bauer,  plaintiff's  wife,  and   one  Kuklin,   defendant's 
agent.     Plaintiff  inspected    the  apartment  hafore  moving  into  it, 
and  admittedly  Kiiklin  made  no  promices  concerning  repairs  in  the 
demised  premises,     bhortly  after  plaintiff  and  his  family  took 
possession  he  noticed  a  araak  in  the  porcelain  handle  of   the 
cold  water  faucet,   and  also  observed   that   the  faucet  stuck  so 
that  there  was  a  constant  drippinn  of  water.     This  conditloa:; 
persisted  up  to   the   time   of   the   accident.     Plaintiff  claims,   end 
his  wife  testified,   that  on  several  occasions  before  plaintiff 
was   injured  complaints  had  been  made   to  the  janitor,  not  about 
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iiiox3Q©huoq-  3£oo^   9ri  'leJls   ari;?noai  ^xfgi©  jjjocT-      .riinoiB  js  0X$  to 
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the   crack  in  the  porcelain  handle,  "but   of   the  constc<at   dripping 
of  w^i/ter,   and   that   the  janitor   on   sereral   occasions   tried   to 
remedy  this   defect,  "but  without   success*       The  janitor   denied 
that  he  had  ever  heon  requested    to  repaid-   the  fauoet*   and  also 
that  he  load   attempted   any  repairs*     Ho  complaints  v/ere   ever  mado 
to  ICuklint   the  receiver's  agent,   although  ha  was  around  the  prora.! see 
tr,o   or   three    times  a  week.     .\t  the   -cime  of   the  accident  plaintiff  had 
dravvn  a  glass   of  cold  wates:   sjac"   then  closed   the  faucet*     The  water 
contimied  to  drip,  and  while  he  was  pushing  the  faucet  trying-  to  stop 
the  leak  the  porcelain  handle  gare  away,   resulting  in  an  injury  to 
his  right  hand. 

l-lain'iiff  ha^  filed  no  hrief   on  apijeal  in   support  of   -ins 
Judgment*      The   lav;  in  this   state   appears   to  he  well  settled,  how- 
ever,  that   the   doctrine  of  caveat  emptor  applies   to  the  circvm- 
stanoos    of   this    case,   and    ths-t   the  landlord  v/as  not  'oound   to  make 
repairs  unless  he  hcid  agreed   to  do  bo ♦     In  Lon^  v.   Joseph  Bchlitz 
Brewing  Go»,   214  111*  /tpp»  517,   it   vTaf;  held   under   similar  circum- 
stances  that  the   tenant   tates   the   property  at  hie    ovrn.  rir>k  as  he 
finds  it,  and   that   the   landlord  is  not  liable  for   damages  in  case 
the   tenant  is   injured  by  reaoon  of   the  presiises  being  out   of 
repair.      To   the   same  effect  are  Sunasack  v.  Morey,   196  111*   569, 
and  Borgft-arja  v*   Gale,   205  Til.   511. 

Plaintiff's  counsel   evidently  recopnized   this  rule  of  lav^ 
■when  draviing  the  complaint,   for  it  is  alleged   that   "prior   to   the 
Lime  plaintiff   entered    the    said  premises  as  a  tenant- ,    the   defend- 
ant undertook  and  agresd   to  keep  all  parts   of   the   demised  premises 
in  good  and  aafd  repair,"  but   that   "contrary  to  his  undertaking, 
the   defendsjit  permitted   the   fauoat  in   the  kitchen  sink  *>!■*  to  be- 
come  and  remain  in  a  dsfective   condition  *-^*,»     There  is  no  evi- 
dence  of   record,  however,   to  sustain  this  averment,   and  plaintiff 
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evidently  prooeeded  upon  the  theory  that  the  landlord  is  liable 
"because  the  janitor  gratuitously  undertook  to  repair  the  defectf 
after  plaintiff  had  taien  possession  of  the  premises.     The  evi- 
denee  on  this  question  of  fact  is  in  conflict,  but,  assuming 
that  the  jtmitor  had  made  saveral  attempts   to  repair  the  leak? 
nevsrtheless,   a  promise  to  repair,  made   after  the  letting,  1b 
nudian  pactum*         It  was  so  held  in  May  t.  .pipenso^y   277  111*  App» 
24S,  and  in    -ate  on  v»  Moult  on,   100  111*  .^pp«   560$  wherein  the 
court   said   that   "a  promise   to  repair,  made  after    the  IcaBQ  is 
entered  into,   is  a  mere  nudton  pgctmjg   and  no  liability  exists 
on  his  part   to  make   such  repairs,"   citing  "ood* s  Landlord  and 
Tenant,   sec.  582  j  Lucas  v.   Goiilter ,   1C4  Ind*   81;   and  Hxmistont 
Keeling  fe  Oo»  v.    .heeler y   175  111.   519. 

iJven  though  the  Janitor  may  have  attempted  to  repair  the 
leds:  ,    there  is  nothing  in  the  record  to  indicate    bhat  he  attempted 
to  repair   the  broken  porcelain  handle   on  the  faue@i>    tli&.t  he  wis 
in  anywise  negligent  in  his  attempted  repairs,   or   that  he  rendered 
the  faucet  more  dangerous   than  it  had  been,   or  in  any^vise  contribu- 
ted  to   the   cause   of   the  accident.      Ihe  faucet  and  all  its  appurte- 
nances remained  in  exactly  the  same  condition  after  the  jani tor* s 
futile  efforts   to  repair  it,  and  this  fact  was  kno-sm  to  plaintiff, 
v/ho  lived  in  the  apartment  several  months  and  had  constsjitly  used 
the  faucet  in  question,  wnt;  thoroughly  acquainted  with  its  condition 
and  was  admittedly  aware   of  the   crack  in  the  handle.  Under   tbe 
decisions ,   where  a  tenant  has  knowledge   of   the    defective  or   dangerous 
condition  in  the  rented  premises  for  a  craisiderable  period  of   time, 
and  continues   to  remain  as  a  tenant  and  use   the  premises  without 
making  repairs,  he  is  guilty  of  contributory  negligence.   (Pal|aer  r. 
^yyd,   131  Til.   ...pp.  495  5  liLar,t.Jj  V*  Surman,  116  111.    .pp.   282;  Foirna 
V.  nv^o£o  Title  fc  Trust  Co.,   296  111.  App.   227.) 
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We  are  unaTsle   to  peroeive  any  legal  theory  upon  whioh. 
plaintiff  Ie   untitled   to  recover  tinder    the  ciroumBtances 
dlsolooed  by  the   svidenoe,  and   therefore    fche  judgment  of 
the  municipal  court  is  revei-sed  and   the  cause  remanded* 

JULKMSETT  aaViJKSiSD  AMD  GA.USK  RSttA-BTOED, 
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'  5      20  7I.A.  640 

MR.  JUBTIG-S  BUKK3  DiiJlIVBlRED  Tld|  OPINICH  OF  TSS   COURT. 

Plaintiff  seeks  to  set  aside  an  order  of  the  Circuit 
court  dismissing  the  cause  for  want  of  prosecution  and  also 
to  vacate  an  order  which  set  aside  a  judgment  for  #2,000»  On 
.  pril  5,  1930,  plaintiff  filed  Ms  declaration  in  tort,  charging 
malicious  prosecution.  Defendant  was  defaulted  for  want  of  an 
appearance  and  plea  and  three  days  thereafter  an  appearance  and 
jury  demand  were  filed,  and  on  August  28,  1930,  a  plea  of  the 
general  issue  was  filed.  The  cause  Vfas  continued  from  time  to 
time  and  on  September  23,  1936,  was  set  for  trial.  On  OctoTDer 
14,  1936,  in  the  absence  of  defendant  and  his  attorney,  the  case 
was  called  for  trial  and  on  an  ex.   parte  trial  the  jury  found 
defendant  guilty  and  assessed  plaintiff's  damages  at  the  sum  of 
12,000.  The  j\iry  returned  a  special  finding  that  malice  vias  the 
gist  of  the  action.  Judgment  was  entered  on  the  verdict.  On 
October  22,  1936,  a  verified  petition  to  vacate  the  judgment  was 
filed  on  hehalf  of  defendant.  Defendant,  a  traveling  salesman, 
was  away  and  the  petition  was  set  dovm  to  be  heard  on  November  13> 
1936,  when  the  court  sustained  the  motion  to  vacate  the  judgment. 
The  cause  was  then  set  down  for  trial,   .hen  it  came  on  for  trial, 
on  January  29,  1937,  plaintiff  elected  to  stand  by  the  judgment 
and  refused  to  appear  and  prosecute,  whereupon  the  cause  Vi^as  dia- 
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nissed  for  want   of  prosecution  and  a  jud£jnent   rendered   against 
plaintiff  for  costs. 

Paragraph(7)  of  section  50  of   the  Civil  Practice  act   (111, 
Kev*    '-.tat.   1937,   ch»  110,    sec,   174)   provides    that   the  court  may 
within  thirty  days  after  entry  thereof   set   aside   any  jud,?ment  upon 
good   cause    shovm  hy  affidavit,     Plaintiff  asserts   that   the  good 
cause   on  which  the   court   is    to  "base   action  must  appear  in   the 
affidavit  hy  way  of   averment  of  ultimate  facts   and  that  statementn 
tjiat  are  in  the  nature  of  conclusions  are   to  he  disregarded.     He 
insists   that   the  verified  petition  does  not  set  forth  a  good  and 
meritorious  defense  and   that  it  fails  to  show  due  diligence. 

The  case  was  pending  for  more   than  six  years.     Defendant 
filed  his  appearance  and  plea  after  he  had  heen  defaulted,     How- 
ever>   plaintiff  took  no  steps  to  prove  up  daxaages  and  have  a  judg- 
ment entered,  and  apparently  decided  not   to  make  any  point  of   the 
delay.     That  is  sho^n  hy  the  action  of  plaintiff  in   serving  and 
filing  a  notice   that  the  cause  he  placed   on  the    trial  calendar,   on 
Octoher   2,   1931,     It  will  he  noted   that   the   cause  was    stricken  from 
the   trial  calendar   on  September  17,   1934,   and  v/as   dismissed  without 
costs  on  Septemher   22,  1936,     The   order  of  dismissal  -m-B  vacated  on 
the  f  ollowincr  day  and  the  cause  placed  on  the    trial  calendar.     The 
verified  jjetition  was  prepared  hy  defendant's  attorney  whils  defend- 
ant TSas  out  of  the  city,      ..hen  the  motion  was  heard  defendant*   a 
lajrman,  acted  as  his  o"sm  counsel.     He  also  acted  as  his  cotmsel  in 
the  conduct  of   the  appeal  and  in  the  oral  argument  hefore  this  court. 
He  stated  that  he  -wras  v/ithout  financial  means   to  eioploy  counsel  and 
that  if  the  judgment  stands  he  will  he  unahle  to  pay  it  and,   there- 
fore,  in  all  prohahility  will  he   incarcerated   in   the  County  jail  hy 
virtue   of   the  issuance   of  a  cajiias_j^_^tiBfaciendtm^     The   report 
of    trial  proceedings  as   to  the  hearing  on   the  motion   to   set  aside 
the  judgment  was  prepared  and  presented  hy  plaintiff  and  admittedly 
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does  not   set  out  all  that  took  place  "before   the   trial  judge* 
Defendant,   in  his  brief,    sets  out  statements   that  he   says  v/er@ 
made  "before   the   trial  court,  and  on  the  oral  argument  plaintiff's 
attorney  conceded  that  such  statements  were  made  and   that  if   the 
statements  v;ere   incorporated  in  the  verified  petition   the  action 
of   the  court  in  vacating  the  judgment  would  he  proper*     defendant's 

"brief  recites  that  plaintiff's  attorney  "advised  tho  court  tliat 

..  ^_,^^        -.,    .  ^       .        C*laen  cptmsel  for  defendant] 

the  petition  iiled  by  attorney  KotinA?as   aef active  in  that  it 

merely  pleaded  the  general  issue  -Rithout  setting  up  a  proper 

defense*     The  court  thereupon  read  the  petition  and  agreed  with 

the  contention  of  attorney  Baumgartner   [counsel  for  plaintiff ]> 

and   tiiming  to   this   defendant  asked  him  to  state  orally  what 

the  defense  was  and  the  general  circiaastances  surrounding  the 

cause."     Defendant  thereupon  made  the  statement  set  out  in  hlB 

brief,  which  it  is  conceded  constitutes  a  good  defense,    as  followss 

"In  an  evil  hour  I  purchased  from  Isidore  Simon,  the 
plaintiff,    tvvo  vacant  lots   in  the  Ciilumet  District;   Isidore  ^,iiiioa 
being  a  real  estate   sub-divider*     These  lots  were  purchased  by 
me  Tinder  a  sioied  and  ^jvritten  contract    .■-hich  providau    ttu.i  I  make 
equal  monthly  payments  to  the  woodlawn  Trust  &  Savings  Bank  of 
Ohicar:©,   trustee*     Pursuant    bo   this  contract  I  made  all   the  pay- 
ments required  of  me,   the  final  one  in  May,  1929;  at  which  time 
I  was  entitled   to  receive  unciGr   the  contract  entered   into  &,  claar 
deed  and  a  guaranteed  policy.     The   total  amount  of  the  pasmients  so 
made  by  me  being  .^^2200.00.     Hot  receiving  either   the   deed   cr   the 
policy  I  contacted  Isidore  iJimon,  but  only  received  an  evasive 
reply  and  prranises  which  were  never  fulfilled,   and  I   continued 
to  contact  him  repeatedly  throughout   the  remainder  of  the  spring, 
suimner  and  early  fw.ll   of  1929  \*lthout  being  able   to  secure   oither 
the  deed  or  policy  to  the  lots  I  had  purchased*     I   also  contacted 
the    ..oodlawn  Trust  &  Savings  Bajik  repeatedly  du;  ing  this   csme 
period,  but   they  too   stated   they  were  unable   to  convey  the  property 
to  me.     JPinally,   about  ITovember  1,   1929,   after  nearly  six  monthsi 
of  patient   and  diligent-   effort,   I  plaoed   the  matter  in   the  hands 
of   attorney  George  N".  Kotin,    turning  over   to  him  the  contract  to- 
gether with  all   the  letters   that  tiad  passed  between  Isidore   ^imon, 
the    -oodlawn  Trust  &  Savings  Bank  and  myself.     ..fter  an  examination 
of   seme  he   advised   the  arrest  of   Isidore   u.imon  for  fraud  and  for 
obtaining  money  under  false  pretenses,   readin-    to  me  a  nt-itute  of 
the   Illinois  Laws  vvhich  he   stated  covered  acts   of   the  charo.cter 
I  was   a  victim  of*     I    Scdd   to  him:      'George,   I  hate   to  have  anybody 
put  in  jail.     Isn't    there   some  notice  or   ..aming  you  can  give  Oimon 
or   the  bank  so   that   they  will  be   /iven  an  opportunity  to  make   good 
without  resortin;-  to   such  drastic  measuresV      He  replied:      'Poyer, 
you  have   already  given    them  nearly  six  months   to  make   good,  but 
if  you  insist  I'll  v.rite    them  both  a  letter  embodying  the   statute 
I  just  read  to  you,  and  give   tiem  48  hours  in  which  to  either 
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delivar  a  clear   title   to   the   lots  you  boufrht   or  else  v/e  vdll 
rescind   the   contract  ana  demand   the   return  of   the  money  you 
paid  them.      Then  if   they  don't  come   rtcross  we  will  have   Simon 
cjrested*'      I    told  iiim  that   seemed  like  a  much  "better   course 
to  pursue.     He   then  called  in  his   stenographer  and  in  my 
presence   dictated  a  letter   to  both  the   woodlavm  Trust  &  Savings 
Bank  and  Isidore  Iiimon»   suhstantially  as   stated   above,   sending 
these  letters  via   re^l^tered  iaail.     x'he  following  day  both 
the  '..oodlawn  Trust  &  Savings  Bank  and  Isidore  oimon  celled 
attorney  Ilotin   on   the   telephone;,   acAUowledging  receipt   of  hia 
letter   to   them»   stating  in  substance   they  were   unable   to  convpy 
the  property  to  lao  .jid   refuoina    uo   refund   the  purchase  money. 
Thereupon  attorney  Kotin  called  into  consultation  his  law 
partner,    ..illiaai    ^'»    Gainer,   and   after  conaulting  v/ith  each  other 
and  looking  up  the  law  they  advised  me   to  have  Isidore  Simon 
arrested. 

"Acting  on  the  advice  of  oounsel  I   thereupon  signed  a 
warrant  for   the  arrest  of  Isidore   oimon,   wliile   at   the    came    time 
attorney  Kotin  prepared  a  civil  action  in  vvhich  he  joined  both 
the   ..oodlavm  Trust  &  Savings  Bank  and  Isidore  Simon,  rescinding 
the  contract   and   demanding  the    return  of  all   the  monies  i  had 
paid  under  it. 

"itThen  the  criminal  proceedings  against  Isidore  Gimon 
oane  up  for  hearing  *   *  *  an  actual  trial  was  had  in  which  I 
was  a  witness  and  testified  from  the  \7itnese  stand.     In  the 
course   of   the    trial  Isidore   '_  imon  produced  what  purported   to  be 
a  clear  deed  to  the  lots  I  had  purchased  and  declared  his  willing^ 
ness  to  turn  it   over  to  me,  but  I  refused   to  accept  it  a^  I  had 
already  filed    suit   to  rescind   the  contract   together  vfith  a   demand 
for  the  return  of  all  the  monies  I  had  pr.id  un^'er  it.     thereupon 
His  Honor  *  ■''•   ^  permitted  Isidore     imon  to  go  free,  first  admon- 
ishing him,  however,    to   talce  no   action  ■6).ijxini-'t  me  for  the  arrest. 

*       ^-       -TT 

"However,   in  the  civil  action  rescindinc  the  contract 
and   recovering  back  the  •'!?2200.C0  I  hac  pa.i("  under  it,    the  above 
mentioned  deed  was  again  produced  in  court  and  proffered  me, 
but  an  examination  of   it  revealed   thcit  it  v/ac  not  a  clear   dead 
t.t  all,  but  subject  to  liene  and  mortgages,  while  the  Abstract 
of  litle  which  was   also  introduced  in    evidence,    shovec    th^r^   WS.S 
a  blenket  mortgage  on  the  entire  subdivision  in  which  these  lots 
were  located,   which  mortgage  was  held  by  the  Ocluaiet   Trust  3o. 
in   the  amount   of  v25,00o.O0,   and   still  remadned  unpaid   at   the 
time   the  civil  3.ction  was   tried  in  June,   1931.     His  Honor 
before  v<hom  ths  civil   action  was  heard,   awarded  me   the  entire 
52200.00  I  had  paid  for  the  lets    together  rith  ta?:es,   intsr-ct 
and  costs,     in   this  action  I  was  represented  by  Herbert   Green, 
a  la\vyer   of  hi£h  standing:  who  has  prficticed  lav/  in  Cock   ;,ounty 
for  many  years,    ..Ith  offices  in  the  Pirst  national  Bank  Building, 
Chicago.     The   attorney  fee  paid  iTr.    Careen  vns  in   excesc    of 
1500.00." 

It  is   apparent    that   the  court  in  vacating  the  judgment 

considered  the  petition  and   the   statement  made  by  defendant.     The 

record  is  silent  as  to  vjhcther  the  statement  was  or  was  not  under 
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oath,      vfter  preparing  the  petition  Attorney  Eotin  did  not  appear 
in  covirt  to  argue   the  motion  and  defendant  argued  it  himself. 
Although  defendant  had  heen  defaulted  plaintiff  proceeded, 
apparently  on  tho  assuuption  that  the  CRse  was  contested,  and 
whan  the  case  went  ahead  on  the  'oasis   of  an  ex  parte  trial   the 
rerdict  suhmllbad  Vfas   the  form  that  is   ordinarily  used   in  a  con- 
tested case.     Tlie  well  settled  rule  in  this  st-ate  is  that  a  motion 
to  set  aside  a  judgtaent   or  a  default   is  addressed   to  the   sound 
discretion  of  the  court  and  that  unless  it  appears  that  svich  dis- 
cretion has  been  't?rongfully  or  oppressively  e:^ercised  this  court, 
on  appeal,  will  not  interfere.     (3ggleston  v.  Royal  Trust  Oo«,   205 
111.  170,   178;     Culver  v.  Brinkerhof f ,  180  Ill»   548.)   The  question 
for  us   to  decide  is  whether  the  trial  court  ahused  its  disoretion  in 
granting  defendant  an  opportunity  to  have  hie  day  in  court.     It  is 
interesting  to  ohserve   that  on  motion  of  the   attorney  for  defendant 
the  oauBG  was  dismissed  ^^iuhout  costs,   on  osptember  22,   1936.     On 
the  following'  day  the  order  of  dismissal  was  vacated  and  the  cause 
was  placed  on  the   trial  calendar.     iTie  notice  served  on  defendant's 
attorneys   on  iiJeptemher  22,   1936,  and  the  order  entered   the  f  olloviring 
day  do  not  indicate   that  any  affidavit  or  verified  petition  '.ms 
presented.     An  ordar  of  dismissal  for  want  of  prosecution  is  a  final 
order  and  judgnent  in  the  cause,  and  is  governed  hy  the  provisions 
of  paragrai^i  (7),    section  50,   of    the  Civil  Practice   act.     .-.fter    the 
disiaissal   order  was  vacated   the   attorney  of   record  for  defendant 
received  a   telephone  call  from  the  clerk  in  the  Aasigrucent  court 
stating  that  the  case  had  X^eQ-a  set  for    trial.     He   sent  a  letter   to 
defendant,   which  letter  was  returned  with  a  notation  that   defendant 
had  movsd.     He  thereupon  telephoned  Attorney  Beerly  (who  had 
succeedad  Attorney  Kotin  hut  had  not  heen  substituted  of  record) 
who  stated   that  he  had  no  further  interest  in  the  matter  and    that 
he  would  not  appear.     He   then  obtained  an  address  from  plaintiff's 
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attorney  and  wrote  defendant  at  Kaviixia»  Illinois,  The  case  came 
on  for  trial  on  October  14 »  1936,  while  the  attorney  of  record  was 
actually  engaged  in  a  trial  and  he  sent  his  clerk  into  court  hut 
Was  informed  that  the  case  would  not  be  continued,  whereupon  a  jury 
was  impaneled  and  a  verdict  returned  and  judgment  entered*  On 
October  19  he  recelred  a  letter  from  defendant  ackno. pledging  the 
receipt  of  a  previous  l-atfcer  sent  to  defendant  at  Ravinia,  Illinois, 
which  latter  had  been  forwarded  to  defendant,  and  defendant  stated 
he  wished  the  attorney  to  have  the  case  continued  until  his  return 
to  the  city  about  November  3,  1936»  It  was  then  that  ttorney  Kotin 
prepared  the  petition*  He  declares  in  the  petition  that  he  is 
acquainted  with  the  facts  in  connection  with  the  case,  that  he  be- 
lieves that  defendant  has  a  good  defense,  and  that  "upon  a  trial 
of  this  cause  it  will  be  shown  that  the  defendant  is  innocent  towards 
the  plaintiff  and  the  plaintiff  is  not  entitled  to  any  judgment  what- 
soever against  the  defendant."  In  effect  the  statement  amounts  to  a 
plea  of  the  general  issue,  which  was  the  plea  that  defendant  had 
filed*  It  will  be  observed  that  Attorney  Kotin  is  the  one  who 
(according  to  the  statement  made  by  defendant  before  the  trial  judge) 
advised  defendant,  after  consultation  v/ith  his  law  partner,  iilliam 
3*  Gainer p  to  have  plaintiff  arrested*  Prom  the  proceedings  before 
the  trial  judge  it  appears  that  defendant,  on  a  trial,  vould  be  able 
to  introduce  evidence  \7hich  would  tend  to  show  that  there  was  proT»« 
able  cause  for  instituting  the  criminal  prosecution;  that  he  acted 
on  the  advice  of  two  attorneys  after  a  full  disclosure  and  due  ccn- 
sideration,  and  that  he  was  not  actuated  by  malice*  Such  defenses^ 
if  established  on  the  trial,  would  be  a  bar  to  the  action* 

<7e  are  satisfied  that  defendant  exercised  due  diligence 
in  presenting  his  motion  to  vaoate*  As  pointed  out,  the  verified 
petition,  in  effect,  is  a  plea  that  defendant  is  not  guilty  of  the 
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■wrong  and  Injury,  'rhe  court  acted  on  the  petitiwa  and  tke  state- 
ment made  by  defendant.   e  call  attention  to  paragraph  (2)  of 
section  69  of  the  Civil  Practice  act  (ill.  Hey,  ;.tat.  1937,  ch. 
110 »  sec.  193) t 

"TWhenever  in  any  suit  or  proceeding  at  law  or  in  equity 
in  any  court  of  record,  evidence  shall  he  necessary  concerning 
any  ffxct  which,  accoroinj-T  to  la\/  and  the  practice  of  the  court 
may  now  he  supplied  hy  afi^idavit,  the  court  may,  in  its  discretion, 
require  such  evidence  to  he  presented,  -wholly  or  in  part,  hy  oral 
examination  of  the  witnesses  in  open  court,  or,  hefore  a  master  in 
chancery,  upon  notice  to  all  parties  not  in  defaiilt,  or  their 
attorneys,  and  whenever  such  evidence  is  presented  hy  oral  exami- 
nation, an  adverse  party  shall  have  the  right  to  cross  examination. 
This  section  shall  not  -ipply  to  applications  for  chiinge  of  venue." 

Under  that  paragraph  the  court,  in  its  discretion,  could  retiUire 

the  facts  to  he  presented  hy  oral  examination  in  open  court. 

Defendant,  as  agreed  hy  hoth  parties,  did  make  the  oral  statement 

set  out  in  his  hrief  •  It  does  not  appear  whether  he  v,aD  under  oath 

or  not.  '£he  ohjeotion  of  plaintiff,  voiced  at  the  time  of  the 

hearing  on  the  motion  hefore  the  trial  judge,  was  that  the  verified 

petition  did  not  set  out  a  meritorious  defense,  'fhere  %vas  no  oh- 

jection  to  the  statement  given  orally  hy  defendant.  The  presumption 

is  that  the  trial  court  acted  properly  in  the  ahsence  of  a  showing 

to  the  contrary.  On  the  showing  made  defendant  had  a  ri^t  to  his 

day  in  court  and  it  Tijould  he  unconscionahle  to  allow  the  judgment 

to  stand. 

The  order  of   the  Circuit  court  of  Oook  county  entered 
January  29,   1937,    dismissing  the  cause  for  want   of  prosection  and 
entering  a  judgment  against  plaintiff  for  costs,  is   affirmed. 

ORPJiiR  liiHE^K^^D  JANUARY  29, 
1937,  APi'IMtJO. 

Friends  P»  J.,  and  Cullivan,  J.,  concur* 
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SR»  ^usTiGi!.  BUim,:;  B  .MTSiai;  ms  opisich  est  -fH^  cotnrr. 

uather  W.  Knorr  filed  e  csottplaint  in  tb9  Sup^irlor  court 
of  Cook  oountyt  the  first  oo-unt  of  which  charged  defendp^nfea  with 
^tnl^%ful  impriestaaent  ^  the  aeoon^  ooont)   ^dth  aS0ts.t>lt  s,nA  bat^oryf 
and  the  third  ooimt*  with  slander*      n  answer  filed  for  both  fie- 
fend<mte  denied  the  ohar^ea*     Prior  to  the  aoaimncoiaent  of  the 
trial  plaintiff  filed  &&  iiaended  ocmplfdnt  SkxvS  the  parties  8tipu> 
lated   th&t  the  answer  on  file  ai.ri»d  9,r>  the  aoBiser  to  tie  amended 
ccjaplslnt.     The   trial  resulted  in  a  general  rerdiet  finding 
iatend-mtn  gwllty  and  aaseBsiiig  dnBtegeB  in  the  sua  of  #ltOOO# 
Jud^-^ipnt  was  entered  on  tha  vardiot  anci   this  ?^j>peal  hrinee  the 
oaee  "before  us   for  rerlew. 

?l,flntiff  Introduoed  eTld^mee  which  shows  that  she,  a 
«ideir,  la  compestQ^  if?ith  hsr  wirried  dnughter«  Trnth  BenBln-<?»  ia  the 
early  errealtlg  of  Ssturdayt  Jsnuary  5»  193S*  wsat  to  a  etore  oper- 
ated aa  ^  /ni'oc'sry  end  iBe«it  cif^rket  hy  the  ecMrporato  dsfendnnt*  at 
475f-  Lineoln  aTenuo*  Chier-gof  that   the  etore  urns  a  Belf»eerriee 
niore;  th&t  she  took  one  of  the  hsieketa  prerided  and  aeleoted  her 
requlrsatente t  that  the  articles  T^ere  taken  to  the  eouater»  weighed 
and  cheeked »  pl?*«ed  in  :!>aroela  find  pss-lt?  forj  that  tho  two  vronan 
l«ft  the  store*  ostoh  carrylne  a  parcel i  that  the  aaaager  of  tha 
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8t«r«  WA»  th0  indlTlduftl  defendant «  Own  !•  Ottokf   that  when  they 
tea  prooeoded  a  short  dlstanee  tram  tfew  atoro  a  aaa*  lat«r  identi<- 
fled  as  Mr*  »aXter  aieesi  approaohed  plaint  iff  and  told  hex-  that 
tha  wma^efiT  wanted  to  see  her)  that  when  ahe  iniiuiredf  **^hat  for?*' 
he  answered »  "For  taking  goods  that  y«tt  dlda*t  pay  feri"  tlsat  Mx, 
Cook  oaae  runnln^r  outt  took  hol*^  of  her  axa»  and  aali»   '*You  stole 
sQBie  hutter*"  and  that  la  the  aatmtiaie  a  orowd  had  ke^^ua  to  eelleot; 
that  Cook  led  her  hy  the  ri^^t  ax»  throuf^h  the  front  door  and  througli 
the  etor@»  whloh  was  crowded •   to  a  rocaa  in  the  roars   that  eho  and 
her  dauehter  were  detained  in  the  roar  rocn  for  &  period  of  betweea 
twenty  ^mi  t^^nty-five  nsJLnut^j^f   that  the  m^ma^r  stood  with  hie 
liands  against  the  door  leading  Iran  the  reaar  rocn  into  the  etoref 
that  ho  requoisted  the  ?/QMen  to  pay  for  the  huttert  that  h.0  Sidd*  in 
anBvier  to  their  in(;airy«  l^tat  l»t  did  not  see  either  one  of  tiiea 
take  the  ktttteri   that  he   told  plaintiff   to  open  her  1>ag>  and  both 
v^OBien  showed  him  the  hags  o<mtaining  the  artioles  purohrrused}  that 
plelatiff  also  opened  her  puree  and  the  mamgox  looked  into  lt| 
that  he  told  thesi  that  if  they  did  not  ^Ito  vq?  tho  (stuff  he  woiidd 
call  a  poliQ@man|  thr^t  finally  the  a^n^n^r  told  them  they  oould  ge» 
and  ctated  th^t  he  had  Btade  a  uistakei  that  aa  plaintiff  left*  in 
walkin/:^  throu^  the  store  ahs  okaerred  tkat  It  «a£<  well  crowded* 
hut  she  did  not  know  whethor  ebs  knew  any  ^  the  peoplei  that  she 
did  not  return  into  the  etore  TOluntarilyt  that  sho  did  not  pat  any 
butter  in  hsx  i >ook<atkook  nor   did  uha  aeo  her  daughter  do  eo*  and 
that  she  did  not  steal  any  hut  tar  fron  the  store*    Mrs*  Ben&ins* 
tho  d<^ughter»  eorrokorated  the  t^stiaony  of  her  aother*     Befendants 
put  the  invJlYidual  defondBnt*  ©wen  T.  Oook*  on  the  stand  and*  in 
kriaC*   he  related  that  he  was  tke  wyjacer  j   tlmt     alter  Oloes  - 
employed  ky  hi«  and  not  ky  the  ooapany  -  hf\d  been  on  the  balcony 
s«id  shortly  thereafter  ease  domi  and  fallowed  the  wosen  out  of 
the  front  eatranee  of  the  store;  that  whwa  the  wlteoss  finished 
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«»itlBg  m  A  ouB toner  he  followd  Clotts  out  of  tho  utw»t  61»t 
ytbmn  h»  got  out  ha  was  juet  in  ti»e  to  iM&r  Cle««  say»  "fho  Maagor 
waatB  to  •••  yout"   that  the  witneee  wsOlcod  up  and  aokod  ifltet  «i«« 
the  trouble,  and  plaintiff  replied,  "I  6m* %  knew  vhat  is  tho 
trouhle*     Thoro  ia  Bomeihlni';  vvrone»  and  this  laaa  stopped  »•»••  and 
the  witaooe  oald*  "'sVell,  if  there  l8  stuy  trouTalo  I  would  like  to 
know  wh&t  it  let"  thftt  Hre*  Benaing  ^aid,   ••'«!/all,  let*s  £0  haok  in 
the  etoro  and   tr:.lk  this  07er|**  that  both  Kr*  Clees  and  the  witaoae 
asikiid  plaintiff  if  she  had  t&kon  anytMag  and  forgotten  to  pay  f»r 
it,  which  sho  anawered  in  th&  negatiT^,  and  that  at  that  tine  plain- 
tiff Bug  OS  ted  that  **«?o  T>aok  in  tha  etox©  and  talk  it  over;"  that 
in  the  moantifflo  tha  duu^htor  had  Siwuaig  around  to  om.@  baok  into  the 
store;   that  an   tha  daUivhter  swung  iixound  Mr*  Cloes  put,  hist  ara  up 
and  touohec)  h@7  orsti  that  tJm  witnoeii^  l®d  the  mi.y  %aok  into  tho 
store,  talking  in  front  of  :^aintiff ,  followed  lay  th@  daughter  and 
Ux*  Cloos,  s^  all  exo@pt  Cleos,  -who  roaalned  in  the  gtero,  prooaodod 
in  silngla  file  into  the  back  room,  where  tho  ^tsoes  a&ked  th®  ladios 
fihothor  thoy  haa  tak@n  anythin(i  isiiihottt  paying  for  it,  to  whleh 
thoy  replied,  "Ho,**  and  sttsL::<38ted  that  thoy  look  in  the  hag; 
that  he  said,   "ITvw,  if  yott  want  to  shOB  «a  it  in  0«  K«,  hut  X 
have  no  right  to  ^ouoh  your  hag*    X  am  not  aocusing  you  of  any- 
thing*    I  neroly  a«^©d  you  if  y«fU  forgot   to  jM*y  ior  aa^-rthingi* 
that  the  wcnstn  denied  they  had  taken  anything  '^^itheut  lmyin^:;  there- 
for, and  the  witnose  said,  >'Uell,  if  that  is  true,  X  am  Tory  sorry; 
it  was  a  ndatake*     .e  didn*t  espeoially  think  you  had  took  anything, 
tut  X  thoufrht  possihly  you  hiSid  forgo tt«n  to  p&y  for  sOMOthlng*"  the 
witness  denied  he  had  at  any  tisa  plaoed  a  hand  on  either  of  the 
ladies  or  interfered  with  their  right  of  ability  to  enter  or  loara 
the  store,  hut   tMt  they  entered  azad  left  of  their  own  £T99  will 
smd  aooord;  disniad   that  he  »aid  ssnythlBg  that  coid^d  he  ocnstrued 

to  mean  that  the  ladiee  had   taken  or   atolen  any  hut  tar  or  Berchandioei 
deniod  that  he  said,  ''You  atole  aoae  hutter;^  a.^ni@o  th^^t  tx%  ^.tsy  tiao 
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Mr*  Gle^e  h&d  his  hande  upon  tlte  person  of  the  plaintiff ,  and 
deoled  th&t  ho  elthor  led  or  pushed  plaintiff*    On  oress- 
•XiJBlaatioa  the  \>ltn9ae  slated  that  thevo  v?er«  a  lot  of  paople 
•a  tho  eidevtalict   that  tho  partioe  did  net  know  any  of  ths  p«Qpl« 
nt  th«  6ide?ialk{   uhat  he  dia  not  netiee  whether  any  of  the  people 
8  topped  I   that  at   the  tine  the  v.-oacn  left  the  Btora  there  v?are 
Tjetween  foity  Had  fifty  people  in  the  store*     Walter  Oloes,  allied 
"by  flafendaats*  testified  that  he  was  ©rsployed  and  jwald  by  Kr*  Cooki 
that  he  was  upstairs}   t^hat  he  watched  the  wonen  dovsnstairai  that 
"they  put  one  quarter  of  a  pouof^  of  "butter  in  her  pooket  hooki  and 
then  the  lady  took  the  ahoi^pinfi  h&g  or  the  haskety  atud  v^alkod  fiTound 
pael  the  hutti^r  1»«)k  a^ln*  and  took  eaoUtsr  (quarter  of  a  pound »  a,ttd 
put  wi^  a  quarter  of  a  pound  thttt  m\s  in  th®  haskat,  -  vdth  tho 
half  pound  that  wae  in  the  hasftket*  pardon  me*  So  ^hety  walkod  around* 
and  the  ©no  lady  stood  at  the  end  of  the  oraoker  rack  that  is  ri^t 
Iselow  'shere  I  was  att  and  che  held   the  hasket  in  a  %3y  bo  that  the 
other  lady  oould  (jet  the  hutter«  althoui^  the  '>«®ndn  oouldn*t  gst 
held  of  itt  it  eeeued*  and  ehs  had  to  take  it  up  from  underneath  of 
a  little  grooerioe  that  was  there (   to  gat  it  v^  further  on  top  of 
the  ha&ket  so  it  could  he   taken  hold  off  6.n&  thsn  that  waiB   taken  and 
put  into  the  othsr  lady*e  pooket-hook}**  thsA  he  eaioe  iemxi  and  tvalkod 
out  to  the  front  of  the  store  and  mtohsd  while  the  women  shoppodi 
that  ho  followed  t.hem  out  of  the  store  and  told  them  the  oanager 
vaated  to  sea  then;   th;it  they  wnnteU    to  knotv  v?tay»  and  ha   syiiAt   *So 
you  happen  to  haTo  smy  hutter  that  you  JTorgot  to  p^y  for?"  ••and  they 
told  aie  I  «aa  ora^y*  and  sTerythlag  elae{<^  that  Mr*  Cook  e^ne  up  and 
he  talked  to  then  aaS  they  decided  they  would  go  inside  &nd  tslk  it 
oTer  ineide*  in  the  "baeki  that  Mr*  Oook  took  one  of  the  hags  heoruse 
the  lady  oonpUdaed  it  was  heairy}   th&t  they  t/alked  Into  the  "baok 
room*     On  drose>e:!t^jid.a&tioa  the  witness  stated  thi«t  whan  he  rakod 
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thmn  whothar  tiwy  toek  0o»@tliliiff  thay  did  not  pay  for  tl»y  «told 
ma  I  v^afc  araay,  nwts,   oY^rylihlna:  ela«.   *  *   *  Th«y  ^t  r«aX  »ore 
'bout  It  I-   t.hat  whan  Ur.  Oook  uaked  tljs  ^oaan  If  thsy  hart   any 
butter  tliat  waa  not  yald  far   thoy  answered  M»  in  the  sane  tcmoi 
that  th«»e  were  quite  a  miriter  of  pespl©  in  the  store |   that  it 
waa  ten  or  flf  te«n  tainutos  fro*  th«   ti»e  hs   aaw  ths  w<uon  taiee 
the  -butter  uatll  they  had  ooajrplstet?  their  parehaeeBi   that  ha  e&w 
eaeh  ef  the  wooea  pwt  a  ^iuartar  p«un<f  paeleage  of  hutter  la  her 
puree  I  that  he  did  net  kaow  what  tr$ansplr©d  in  the  restr  room. 

l^*f»B<Sante  1»T«1  two  erltioietts  et  the  Judgnent*  Jtret* 
that  the  record  deoe  not  Eh«w  that  the  words  and  aQtioa®  of  dofendanto 
indioate  that  thero  vas  m  Intention  to  restrain  or  thst  plaintiff  wao 
roBtrained  of  her  liberty j  and,  aeooad,   that  the  rooord  does  not  show, 
BO  far  as  the  charge  of  f&lg®  Ijoprisoanaeat     8  soaeeTnod,  that  there 
are  eireumsta»oe@  of  &ggt&m%ion  tfhioh  would  osxli  for  vindiotlyo 
danagos.  and  that,  henoe,   the  reoerery,  if  any,  should  Ise  eonfined 
to  the  s^otual  in^tury.     Uo  oeonlaint  1«  voioed  as  to  the  adaisaioa  or 
exoluei«m  of  fe-JBliaony,  nor  ae  to  the  grsntia^  or  refusal  of  in- 
Btruotlons.     We  thoui^t  fit  So  recite  the  salient  parts  of   the 
testimony  soaewh&t  at  length  hec&u©e  the  questions  in  dispute  are 
largely  ones  of  faot.     Tim  hrief  of   def andante  is  deyoted   to  a 
tefeaoe  agftinot  the  ehargs  ol  f*il£i©  iajprisoaaont,  and  i^oree  the 
bharges  of  assault  »nd  oattery  and  slander.     There  wae  no  request 
ror  a  speoial  Tordict.     rhore  isaas  evids^nee  before  the  Jury  to  bus* 
>aia  all  of  the  three  ohargoo.     as  has  heen  repeatedly  held,  \9hen 
ho  OTl dance  ie  e oaf lio ting  the  court  «dll  not  Interfere  with  the 
^rdiot  unless  it  is  a^iast  the  aanif  est  wel^t  of  the  erldrtaoe. 
h©  Queetion  of  liahllity  was  elearly  one  of  faot  for  the  jury.  Xa 
He  state  of  the  record  ivo  do  net  feel  that  v?e  should  interfere* 

TbB  second  point  urged  is   that  "la  aa  aotion  of  false 
ayrismKentt  unlose  there  &x&  eirotsstanees  of  ^iggraratioa  whloh 
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w«aXd  esll  for  YlndlctiT*  dsARC»B»  the  reoersry  should  te 
confinod  to  the  aotual  lnjtiry.«     Hew  a^&in  it  will  %e  ohservatf 
that  d9f«nda39t«  Ignoife  the  oth«i-  two  ohargss.    '*^e  haya  no  ri^t 
to  ftsaum«  that  tha  Jury,  la  dociding  on  tha  dawM^o,  oonfinod 
thdir  daliberatleas  to  tha  ^otmdarieft  of  the  ok  r|fQ  of  fsilso 
iaprisonment.     Th»  Jury  weo  tho  Judg^  of  tho  erediblllty  «f 
the  vdtnesses  and  the  wsig^t  to  h«  gi.veii  to  thoir  testimony. 
^^identXy  the  Jury  beXiered  plRiaJiiff»s  wltneesoa,  who  recltod 
that  plaintiff  ^ms  unjustly  aooussd  of  ntaaling  hutter,  "n&b 
foroed  to  aocompaxor  Oook  and  aloes  free  tits  eimm&lk  thrensh 
tho  ators  to  a  rear  rocaa  and  deprired  of  her  liberty  for  a  poriot 
of  f roa  twenty  to  tyi^snty-flYo  olnutQS*     ££he  %a^  aooused  of  being 
a  iihief  in  tha  praeeaoQ  ©f  ntaaerous  people  n.niS  «a.e  lg^rbJ9cted  to 
great  oxobarraasmcmt*     Gooky  aocordiag  to  plaintiff  and  her 
daughter*  end«tavoreu  to  persuade  plaintiff  to  adiait  that  she  had 
stolen  butter*     «h3n  aoouiaed  of  th«i  thsf  t  outside  of  the  Btore» 
in  the  presence  of  nuBaexous  people*  plaintiff  pieteeted  rebeaieatlyf 
deaplte  %'hioh  the  aanager   took  hex  by  the  sxsl  and  forced  her  to 
aoco9Bp&ny  Ma  &o  the  T9&x  roou  of  the  store*     The^fe  is  ubtmdant 
evidence  from  which  the  Jury  c«ild  find  that  ti:^re  vras  an  utter 
laak  of  Justifieation  for  the  ocnduot  of  Oook  and  Oloes  and   tho 
treatment  aoaorded  plain !.iff«     iSiere  was  evidence  whLeh  v:.auld 
warrant  tha  Jury  in  believing  that  ue^  pereieted  ia  pl&oing  her 
under  restraint  deej^to  her  mergetio  denials*     i^e  Jury  aaw  the 
parties  involved  in  the  inoldent*  hs&rd  their  testimony*  observed 
their  demeanor •  and  had  a  ri^t  to  coneider  whether  plaintiff  enA 
her  d-ughter  were  the  kind  of  people  who  would  be  likely  to  ©teal 
from  the  store*     It  was  for  tlu)  Jury   <.o  d«termne  whether  the 
i^tiona  ani  words  testified  about  wore  heard  and  eewi  *y  the 
people  isho  vore  on  the  sideiialk  and  in  the  store,     there  is 
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nothing  in  th«  rnoord   to  iadioate  that  the  Jury  v<ae  sv^t^ed  lijr 
piiCi.ian  or  pr^judioe*         V«  are  of  the  opinion  that  vaxdex  all 
thd  ciroiBB tames  as  disclosed  lay  the  eri donee  the  loaoimt  of 
daBoges  awardad  v/ould  not  justify  thd  ocurt  in  setclna:  aside 
the  vordict* 

The  judpitdnt  of  tha  Gijperlor  oourt  of  cook  county 
chottld  be  tmd  is  affirmed* 

JDlxai  3f?  .  J'1'Iiaf3D# 

friend »  P#  J.,  and  SnlllTan»  J»,  oeaotv* 
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MR.  JUSTICS  BUEKiS  D.3LIV:SRi2D  TH3  OPINIOH  OP  IHiS  OOUKT* 


Plaintiff,  as  administrator,  on  .pril  6,  1935,  filed 
a  complaint  against  The  Prudential  Insurance  Company  of  America, 
a  corporation,  declaring  in  suhstance  that  the  company,  on 
July  16,  1933,  issued  two  policies  on  the  life  of  Mary  TarnowBki, 
who  died  on  March  3,  1934,  while  the  policies  were  in  effect. 
Defendant  filed  an  answer,  to  which  plaintiff  replied,  and  on  a 
trial  liy  a  jury  a  rerdiot  was  returned,  on  Pehruary  18,  1937, 
against  defendant,  and  damages  were  assessed  at  the  siim  of  ^1,000, 
for  which  amount  the  court  entered  judgment* 

The  applications  for  the  policies  are  dated  July  10,  1933. 
Mary  Tarnowski ,  in  answer  to  question  17,  "'What  is  the  present 
condition  of  health?"  answered,  "Good;"  in  answer  to  question 
17»  B»,  ^\ilaBrk   last  sick?  Month.  Year*"  answered  "Heverj"  in 
answer  to  question  18»  "Does  any  physical  or  mental  defect  or  in- 
firmity exist?"  answered  "H"©;"  and  in  anewer  to  question  19,  "Has 
life  proposed  ever  sxiffered  from  *  *  *  cancer  *  *  *?  State  what 
diseaseV"  answered,  "Ho."  The  applications  were  net  made  a  part 
of  the  policies.  The  policies,  among  other  things,  contained  the 
followingJ  "Preliminary  provision.  -  This  Policy  shall  not  take 
effect  if  the  Insured  die  hefore  the  date  hereof,  or  if  on  such 
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date  the  Insured  -be  not  in  sound  health,  Isut  in  either  event  the 
premiums  paid  hereon,  if  any,  shall  bd  returned."  The  policies 
were  issued  without  medical  examination  and  are  v.hat  are  coismonly 
knov;n  ae  industrial  policies. 

Defendant  first  a£;Berts  that  plaintiff  cannot  recover 

insured 

■because      /    tcs.s  not   in  sound  health  at  the   time   the  policies  rere 

i&tued,   particularly  where   the  company  was  induced   to  issue   the 
policies  by  misrepresentation  of  mateiial  facts  made  "by  the 
ax^plicant  in   the  applications  for  said  policies,     defendant  also 
contends   that  the   trial  court  erred  in  refusing  to  admit  hospital 
records  showing  treatment  of   the  injured   at  the  Cock  Ocunxy  Hospital 
subsetiuent  to  the  da,  e  of   the  applications.     J'inally,   defendant 
maintains   tliat   error   was  committed  in  refusing  to  givs  certain 
instructions. 

The  evidence  clearly  shows   that  Mrs.  I'arnowski  v/as  in  the 
Cook  County  Hospital  from  ..>.pril  25,   1933,   to    ipril  29,  1935 >  and 
that  she  consented  to  an  operation  and   treatment  and  released  any 
claims   to   the  medical  and   surgical   staff   of   the  hospital;    chat  her 
complaint  at  the   time  was  a  lump  in  her  orsast,    of   seven  months' 
duration,   and   that  for   the    two  weeks  preceding  April  27,   1933,   a 
certain  amount   of   pain   ""as  present.      She  had  a  ten  months   old  "bahy 
at   the   time,  v/hich  she  was  nursing.      iestimon3^  of   the  v.ltnesses 
for   defendant  v;as   that    the  ri-ht  Tareaet  was  about   t-ace   ae  large 
as   the  left  breast,   was   slirhtly  movable,  vary  liard .  The  impression 
of   the   doctors  was  Carcinoma  (cancer)   of   the  breast  or  breast 
abscess.     The  daughter    of  plaintiff   testified    that  she  hae    seen 
her  mother's  breasts  until   the  middle   of  July  and   did  not   see 
any  difxerence  in   the   siae.     She   stated   tlmt  ehe   did  not  remember 
whether  her  mother  had  been  in   the  ho.pitsl    in     pril  or  not.   Tao 
physicians   testified  as   expert  witnesses   as   to  the   symptoms   and 
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traatment  for  cancer  and  answered  hypothetical  questions.  The 
insurance  company  sought  to  show  by  the  recorda  of  the  Cook 
County  Hospital  that  the  insured  was  treated  there  in  December, 
1933,  and  operated  on  for  cancer  of  the  hreasti  thac  her  breast 
-was  removed,  and  that  the  record  shov;ea  that  the  duration  of  the 
cancer  Vifas  one  year;  and  also  sought  to  introduce  testimony  of  a 
physician  who  in  j^ecember,  1933»  vv'as  an  "interne  and  doctor," 
■who  would  testify  shat  insured  had  "a  case  of  sirrhous  carcinoma 
of  ri^ht  breast.  One  year  duration*"  ouxgeryi   "Ca£e  of  carcinoma 
of  breast  -  amputated  -  large  akin  defect  -  infected  slightly  - 
carcinoma  too  extensire*"  Operation  sheet:   "House  physician, 
Ijr.  Arieff ."  Pathology:   "-aJxtensiTe  sirrhous  carcinoma  of  right 
breast  invading  chest  wall  axillary  vessels,"  Technicj.ues  "fiemoval 
of  as  much  as  possible  to  pectoral  Muenn  and  axillary  vessel.  Large 
skin  defect.  Kedressed  with  vaseline  g\a,u«e»"  '-Clie  court  refused  to 
admit  the  record  or  any  testimony  pertaining  to  the  treatment  of 
the  insured  subsequent  to  the  date  of  the  application  for  the  poli- 
cies, on  the  theory,  apparently,  that  what  occurred  after  the  making 
of  the  applications  would  not  tend  to  show  any  misrepresentacions 
on  the  part  of  Mrs.  Tamov/skt. 

Our  Supreme  court  has  spoken  in  unmistakable  terms  on  the 
proposition  in  The  western  &  Southern  Life  Ins.  Go,»  v,  'i'omasun» 
558  111.  496,  502: 

"v/e  thus  find  the  authorities  firmly  established  that  it 
was  not  necessary  to  an  avoido.noe  of  the  policy  that  Mrs.  Tomasun 
shoiild  know  that  her  answers  v»ere  untrue,  altho  that  ahe   did  know 
them  to  be  untrue  we  can  hardly  find  room  to  doubt  upon  the  record 
presented." 

This  court,  in  Gross  v.  The  prudential  Xns»  JO.  of  ^Jnarica,  279 
111,  App»  645  (abstract  opinion) p  saidi 

"It  is  a  matter  of  no  importance  as  to  whether  or  not 
the  answers  were  made  with  the  intention  to  deceive.  The  vital 
question  is  as  to  whether  the  insurance  company  hac  a  right  to 
rely  upon  them  as  true  at  the  time  it  iscusd  its  polxcy.  The 
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policy  which  he  subsequently  received."       "  "  ^^'^  "  °   *^® 
The  overwhelming  weight  of  the  evidence  is  that  ai  the 
time  of  the  applications  and  at  the  time  of  the  issuance  of  the 
policieD  Mary  Tarnowski  was  not  in  good  health.   .,e  find  it 
difficult  to  "beliere  that  she  did  not  know  that  her  answers  to 
the  questions  in  the  applications  vere  untrue.  She  stated  that 
she  had  never  been  sick;  yet  less  than  three  months  "before  she 
was  in  the  Cook  Covuaty  Hospital,  where  her  case  was  diagnosed  as 
oanoer.  If  she  had  answered  that  she  had  "been  sick  the  company 
would  have  had  an  opportunity  to  investigate  the  facte  for  the 
pvirpose  of  determinine  whether  to  accept  her  as  a  risk.  There 
is  little  doubt  that  if  a  representative  of  defendant  had  gone  to 
the  Govmty  Hospital  and  examined  the  records  and  had  spoken  to  the 
interne,  that  in  the  exercise  of  sound  business  judgment  it  would 
hare  rejected  her  applications.  In  considering  the  refusal  of  che 
trial  court  to  admit  the  record  of  the  hospital  aa  to  the  treatment 
of  Mary  Tarnowski  in  December,  1S53,  and  tho  testimony  of  the  phy- 
sician on  ths  same  laatter,  we  are  of  ulio  opinion  that  ths  record  and 
testimony  shoxild  have  been  admitted.  The  proffered  testimony  \iOuld 
show  that  the  insured  had  cancer  of  the  breast  in  i^ecembur.  The 
evidence  was  proper  for  the  juiy  to  considsr  on  the  question  of 
whether  or  not  the  cancer  that  defendant  claimed  existed  in  iL^eccniber 
afflicted  the  woman  at  the  cimo  of  hex  applicc.iiion.  The  evidence 
would  be  material  for  lihe  juiy  -o  consider  on  the  question  of 
whether  she  was  in  sound  health  at  cho  time  of  laaking  -he  applica- 
tions and  the  issuance  of  the  policies.  Certainly  such  taotimony 
would  tend  strongly  co  corroborate  uhe  testimony  introduced  by 
defendant  chat  Llrs.  Tarnowski  had  cancer  in  april.  I^  she  had 
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cancar  in  April  she  was  not  in  sound  health.     Criticism  is 
leveled  n.t   the   testimony  of  certain  witnesses  "because  they 
were  internes.     They  were  graduate  physicians*     The  weight  to 
he  given  to  the   testimony  of  an  interne  is   governed  hy  the  sane 
rules  e.s   the  veig-ht   to  he  riven  to  the  testimony  of  any  other 
witness. 

Defendf?jit  complaine   of  the  court's  refusal  to  giye 
five  instructions.      ..Ithout  discussing  the  instructions  at 
len~th  vre  are  of   the  opinion  that  defendant's  refused  instructions 
numhers  one»   two  and   three  should  have  heen  given*  and  that  in- 
structions ntunhers  four  and  fire  were  properly  refused* 

Fox  the  errors  p.tnted  and  "because  the  judgment  is  against 
the  weij^ht  of  the  eviri^nce,  the  Judgment  of  the  Superior  court  of 
Cook  county  is;   reversed   and   the   cause  remanded. 

JUDCMJ^T  R:3Vi2RS:.3!)  AHD  OAUSiS  RMkWEH* 

ffriendf  V»  J.»  and  Sullivan*   J*»   concur* 
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OS"  FOREST-SRS,  a  corporation*  ^"—^  1)  1        « 

.ppollee.  I     2  9' 7  I. A.  641 

MR*   JUSnc;!;  BUPX::^  D^UVlSRiiiD  TH3  OPINION  OF   TSIi  COURT. 

Defendant  filed  a  motion   to  strike  plaintiff's  second 
amended  statement  of  claia  and  the  Municipal  court   of  ChioagOt 
after  due  consi deration*  allowed  the  motion*  whereupon  plaintiff 
elected  to  stand  on  his  pleading  and  prosecuted   this  appeal* 

The  amended  statement  of  claim  reads: 

"On  or  aljout   the  Fifteenth  day  of  SeptemTaer*  1896*   the 
Plaintiff*    .:Jdward  Qaffney*  hecfime  a  member   of  the  Independent 
Order  of  foresters,  Court  League  #477*  a  corporation  or^niaed 
under    the  statutes  of   the  Parliament  of  Canada* 

"A  policy  of  insurance  entitled*    indOAsaent  Certificate 
#182231,  pertaining  to  the  said  Plaintiff,  waa  issued  hy  the 
Independent  Order  of  Foresters  on  or  ahout  the  15th  day  of 
beptemher,   1896*     Said  policy  of  Insurance  provided  for   ihB 
payment  to   the  plaintiff   the  sum  of  One  Hundred  (|100)  Dollars 
upon  his  reaching  his  seventieth  birthday  and  also  provided  for 
the  payment  of  One  Hundred   ($100)  Dollars  upon  each  birthday 
reached  by  the  Plaintiff  subsequent   to  his  seventieth  birthday* 

"The  said  policy  also  provided  that  upon  proof  of  the 
death  of   the  Plaintiff   the  beneficiary  named  v/ould  receive  One 
Thousand  ($1000)  Dollars  according  lo  the   terms  thereof*  The 
Plaintiff  herein,  agreed   to  pay  .^1*25  per  month  as  premium  upon 
the   policy  #182231*    the  same   to  become  a  nullity  unless   said 
premiums  were  paid.     The  Plaintiff  paid  each  and   every  premium 
due   thereon  to   the  duly  authorized  agent   of    the  defendant*   until 
December  let*   1921* 

"The  Plaintiff  further  alleges  that  on  or  about  the  first 
day  of  -"ecember,  1921*   the  Plaintiff  was  informed  by  the  duly 
authorized  agent  of   the   defend^ant,   that  new  certificates  of  in- 
surance were   to  be  issued  by   the  defendant  cm6   that   the  Plaintiff 
was  required   to    turn  in  his   old  certificate  and  in  lieu  thereof, 
a  new  certificate  Tfould  issue  to  the   said  Plaintiff  • 
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"The  duly  authorized  agent  of  the  defendant  at  said  time 
represented  to  the  Plaintiff  that  the  certificate  to  "be  used  in 
lieu  of  the  surrendered  certifictite  uould  he  issued  for  one  of 
two  different  plans,  designated  as  plan  one  an<'  plan  tviOv 

"Plan  one,  was  to  be  a  oertifioate  payable  at  the 
expiration  of  t\;enty  years  or  at  the  age  of  seventy,  whichever 
period  was  the  longer,  or  payable  in  the  event  of  the  prior 
death  of  the  insured,  the  certificate  to  be  a  paid-up  certif i0c?.te 
at  the  age  of  seventy.  >vlso  that  there  might  be  made  by  the 
insured  cash  -withdrawals  under  the  terms  of  the  certificate* 

"Plan  tv/o,  was  to  provide  for  the  payment  of  the  face 
of  the  certificate  in  the  event  of  the  death  of  the  insxired 
prior  to  the  age  of  seventy,  and  the  liability  under  the  certif- 
icate to  terminate  at  said  time,  and  providing  for  the  payment  of 
partioiilar  premiians  to  be  classified  as  contributions. 

••Plaintiff  further  alleges  that  there  was  a  similarity 
between  the  certificate  to  be  surrendered  and  the  new  one  to  be 
issued  in  that  upon  the  arrival  of  the  seventieth  birthday 
anniversary  of  the  insured,  money  was  to  be  paid  to  him. 

"That  by  reason  of  these  similar  provisions,  this 
Plaintiff  elected  to  take  a  certificate  to  be  issued  under  plan 
one,  and  directed  the  a,:;rQnt  of  the  defendant  to  prepare  the 
application  so  that  the  new  certificate  would  be  issued  for 
plan  one. 

"That  this  Plaintiff  relying  on  the  good  faith,  truth- 
fulness, and  honecty  of  the  representative  of  the  defendant,  and 
believing  the  representations  made  to  him  at  said  time,  a'cecuted 
an  application  in  the  manner  and  form  as  designated  by  the  said 
representatives  as  will  more  fully  appear  from  a  copy  of  said 
application  hereto  attached  and  made  a  part  hereof. 

"That  the  said  representative  of  said  defendant  at  said 
time  ;^nd  at  the  time  of  execution  of  said  application  reported 
to  this  plaintiff  that  a  ne\j   certificate  f/ould  thereupon  "be 
issued  on  his  life  as  he  applied  for  under  plan  one. 

"That  this  Plaintiff  received  from  the  defendant  a  bene- 
ficial certificate,  a  copy  of  which  is  hereto  attached  and  made 
a  part  hereof. 

"That  this  l-'laintii'f  upon  the  delivery  of  said  last 
benefit  certificate  inquired  of  the  representative  of  the  defendant 
as  to  whether  the  nev/  certificate  was  the  kind  that  he  applied  for 
and  desired,  and  that  this  Plaintiff  at  the  time  of  the  delivery 
of  said  certificate  vms  advised  by  the  agent  of  the  defendant  that 
the  certificate  then  being  delivered  was  under  plan  one,  as  set 
out  in  the  application. 

"This  Plaintiff  further  alleges  that  he  is  not  familiar 
with  insurance  laws  or  insurance  usages.  That  he  relied  entirely 
upon  the  representations  and  statements  made  to  Mm  by  the 
representative  of  the  defendant,  and  that  he  thereupon  acted  in 
good  faith,  relying  thereon,  and  accepted  st.id  certificate  and 
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promised,  and  did  pay,  the  monthly  contributions  designated 
therein  for  the  entire  period  of  time  up  to  the  time  that  this 
Plaintiff  arrived  at  the  age  of  seventy  years, 

"Tliat  this  Plaintiff  was  lulled  into  a  sense  of  aecurity 
hy  the  said  representations  of  the  said  representative  of  the 
defendant,  and  did  not  kaiow  that  there  had  not  been  issued  to 
him  auoh  a  "benefit  certificate  as  he  had  requested. 

"Plaintiff  further  alleges  that  an  examination  of  said 
form  of  application  as  attached  hereto,  clearly  designates  on 
the  face  thereon  that  after  the  v/ord  plan  there  was  to  be  designat- 
ed the  figure  one  or  two,,  but  that  the  said  agent  inserted  therein 
the  word  'term*  which  appears  nov/here  either  in  the  application  or 
in  the  benefit  certificate.   That  all  of  the  typevvritten  spaces  in 
said  applicotion  were  filled  in  by  the  agent  of  the  c5efendant,  and 
plaintiff  was  told  that  the  places  v/ould  be  filled  to  provide  for 
the  issuance  of  a  certificate  under  plan  one. 

"That  the  defendant  by  its  fcaid  agent  perpetrated  a  fraud 
and  deceit  upon  this  Plaintiff  and  did  not  fill  in  said  .'pnlioation 
as  directed,  nor  did  the  defenuano  issue  such  aninsurance  as  the 
Plaintiff  believed  he  had  applied  for.  That  the  alteration  of  said 
application  and  the  issuance  of  said  policy  were  all  predicated  on 
the  fraud  and  deceit  perpetrated  on  this  j^laintiff  by  the  defcndgjit 
and  its  agent,  and  the  insurance  policy  or  benefit  certificate  issued 
thereupon  becaros  and  was  from  its  very  inception  a  nullity.  That 
this  Plaintiff  at  no  time  since  the  appliousion  made  by  him  on  the 
6th  day  of  December,  1921,  had  a  policy  of  insurance  or  benefit 
certificate  protecting  ajid  covering  him  under  plan  one  as  designated 
in  said  application. 

"This  Plaintiff  further  alleges  that  upon  the  issuance  of 
the  new  certificate,  he  was  rec^uired  to  pay  a  hi^iher  premium  or 
contribution  than  he  had  been  required  to  pay  under  the  original 
benefit  certificate  and  thr.t  by  virtue  thereof,  this  Plaintiff  was 
led  to  believe  that  the  additional  premium  was  for  the  purpose  of 
securing:  for  Mm  the  insurance  protection  in  plan  one,  dGsignated 
in  Said  application. 

"Plaintiff  further  alleges  that  the  first  notice  or  actual 
knowledge  he  had  of  the  fraud  tmd  deceit  operated  on  Mm  by  the 
defendant  and  its  representative  was  after  plaintiff  arrived  at 
the  age  of  seventy,  when  he  was  inform^'d  by  the  defendant  ohat 
Ms  insurance  had  terminated  and  thab  they  would  not  accept  a«Qr 
further  premiums  from  liim,  i.Mch  notice  caUB  in  the  following 
manner: 

"Plaintiff  had  overlooked  the  exact  date  of  Lhe  arriv£i.l 
at  the  age  of  seventy  and  had  received  t^^o  notices  from  the 
defendant  in  writing  on  October  11,  and  BTovember  9,  1934,  for 
additional  premiums  and  paid  two  monthly  installments.  That  tMs 
Plaintiff  continued  to  pay  insurance  premiums  by  mistake  after  he 
had  arrived  at  Ms  seventieth  birthday,  and  that  the  defendant 
accepted  the  first  installment  thereof  in  the  sum  of  C-l'S"?  and 
did  not  return  the  same  Xintil  he  had  sent  in  a  second  payment  of 
like  Qinount.   /hen  the  defendfi.nt  returned  both  of  sc.id  payments 
to  the  Pl-intiff  and  advised  Mm  at  said  time  in  writing  that 
he  was  no  longer  insured  and  that  Ms  protection  had  lapsed  when 
he  reached  the  ago  of  seventy  and  that  he  was  no  longer  to  pay 
any  premiums,  that  the  Plaintiff  thereupon  returned  to  the 
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defendant   the  check  covering  said   two  monthly  premiums »  and 
that   the  defendant  has   retained   the  same  and  continues   to   retain 
the  Dame . 

"Plaintiff  further  alleges   thiit  he  had  paid  monthly- 
premiums   of  11.97   cinoe    the  first  day  of  December,   1921,   in  each 
and  every  month,  up  to  and  including  the  month  of  Deoemher,  1934. 

•"That   this  Plaintiff  has  dem£.H,nded   of   the  defendant  a 
return   to  him  of   the  monies  paid  by  him  to  it  under   the  fraudulent 
and  deceitful  and  Talss  representations  ma.de    to   the  i-laintixf  by 
the  defendant  through  its  authorization. 

"That  the  defendant  has  refused   to  re-pay  the  same   to- 
gether with  interest   tiier^jon  from  date   of  payment   to  this  plaintiff. 
Plaintiff  further  alleges   that  "by  reaaon  and  virtue   of   the  fraudu- 
lent, false,  and  untrue,   representations  of  the  defendant    through 
the  authorized  agent,   this  Plaintiff  has  been  injured  first  in  the 
sum  of  1323.99,    the   same  being  the  principal  amount   of  premiims  "by 
him  paid,  and   the  interest  thereon   to   the  date   of   judgment  by 
reason  of  him  having  paid    said   amount  to   the   defendant  and    said 
defendant  having  accepted   the   amie  under  def endant* e  false  and 
fraudxilont   representations    to  the  Plaintiff. 

"wherefore.   Plaintiff   Demands  judgment  against  the 
defendant  in  the   sum  of  One  Thousand   (|£l,000)  Dollars." 

Defendant  urges  that  the  cai  se  is  barred  by  the  running 

of   the  five  years'    Statute  of  Limitations.     Plaintiff  replies  that 

the  operation  of  the  Statute  of  Limitations  was  suspended,  under 

the  facts   of   this  case,  by  virtue   of  section  23,   ch.  83,   111.  Hev. 

Stat*  1937    (sec.   22  Limitations   act),   ^%'hich  reads: 

"If  a  person  lip,ble   to  an  action  fraudulently  conceals 
the  cause   of  such  action  from  the  knowledge   or   the  pe3'son  entitled 
thereto,    the  action  may  be  comiaenoed   at  any  time   vvitMn  five  years 
after   the  person  entitled   to  bring  the   same  discovers   that  he  has 
suoh  cause   of    action,   and  not   afterwards. " 

As  a  second  contention  defendant  argues   that  there  are  not 
stiff icient  proper  allegations  in  the  statement  of  claim  to  establish 
that  defendant  is  &niilty  of  fraud  and  deceit.     A  third  point  urged 
by  defendant  is   that   the  contract, (,bein£  void  ab  initio,   plaintiff 
may  nor   recover  premiums  paid  there\ander.       Defendant  also  contends 
that  the  pleading  does  not  contain  any  proper  or  sufficient  aver- 
ments  that  would  jut3tify  plaintiff   in  his  failure   to  exercise 
ordinary  diligence  to  discover  the  alleged  fraud. 

We,    of  course,    take  as   true  all  proper  averments  of  ulti- 
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mate  frets.  In  a  charge  of  fraud  and  deceit  plaintiff  is  rsqulred 

to  set  out  ultimate  facts  which  establish  the  elements  of  fraud. 

These  are,  qtxoting  from  Billstrom  y>  The  Triple  Tread  XI re  Jo>j 

220  111.  ipp,  550 J 

"I*  That  the  representations  as  charged  in  the 
declaration  were  mace  lay  the  defendants »  or  one  of  them.  2» 
That  the  representations  were  false  and  known  to  be  filse  "by 
the  defendant  making  them»  or  made  as  a  positive  assertion  reck- 
lesGly  without  any  knowledge  of  its  truth,  and  such  representa- 
tions must  be  maoe  to  deceive  tke  plaintiff.  3.  That  the 
plaintiff  believed  the  representations  to  be  true.  4.  That 
the  plaintiff  makine;  the  purchase  or  entering  into  the  contract 
relied  upon  the  representations  and  was  induced  to  make  the 
purchase  or  enter  into  the  contract  because  of  the  same*  5» 
The-t  the  plaintiff  has  sxifiexed  damage  tbsreby." 

Plaintiff,  in  his  arguaent,  goes  outside  of  the  record,  and  wherever 
that  is  dons  we  must  disregard  the  same.  Prom  a  careful  reading  of 
the  amended  statement  of  claim  and  disregarding  conclusions  therein, 
we  find  that  there  are  no  averments  that  the  representations  claimed 
were  known  to  be  false  by  defendant,  or  that  a  positive  assertion 
■Was  made  recklessly  without  any  knowledge  of  its  truth  and  made  to 
deceive  plaintiff. 

We  address  ourselves  now  to  tlie  question  as  to  whether  the 
section  quoted  from  the  Statute  of  Limitations,  under  the  facts 
alleged,  permits  plaintiff  to  maintain  his  section  even  though  it 
would  otherwise  be  barred  by  the  five  years  period  of  limitation. 
The  parties  agree  that  to  come  -within  the  statute  plaintiff  muBt 
establish  that  defendant  lias  been  guilty  of  affirmative  acts  of 
conce£'.:jnent  cf  the  cause  of  action.  Virtually  the  same  facts  that 
GOn-stituted  the  fraud  and  deeeit  are  the  basis  for  the  claim  that 
there  vms  an  affirmative  concealment  of  the  cause  of  action.  From 
a  reading  of  the  pleadings  it  is  quite  plain  that  there  v.as  no 
affirmative  concealment  of  the  cause  of  action  by  defendant.  Plain- 
tiff quotes  the  case  of  Keithley  v.  Mutual  Life  Ins.  Go.,  271  111. 
584,  595,  on  the  proposition  that  «the  existence  of  e.  fiduciary 
relation  making  it  the  duty  of  the  person  committing  the  fraud 
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to  disclose   the  true  nature   of  the  transaction  to  the  person  de- 
frauded may  excuse   the  latter  from  the  use  of  ordinary  diligence 
to  dicoovsr  the  fraud."     Plaintiff's  Isrief  states   that  he  and 
defendant's  agent  were  both  members   of  the  same  lodge  and  that 
plaintiff  naturally  relied  upon  the   oificer   of  his  lodge »  whom 
he  load  knoirTn  for  many  years.     That  statement  is  not  found  in   the 
pleading  and   there  is  no  allegation  in  the  pleading  from  which  the 
court  could  infer  that  a  fiduciary  relationship  existed.     \»e  are 
of   the  opinion  that  the  statement   of  claim  does  not  show  that 
plaintiff  exercised  ordinary  diligence  to  discover  the  alleged 
fraud • 

We  have  examined  the  cases  cited  in  support  of   the  prop- 
osition advanced  by  plaintiff   to   the   effect  that  in  an  action  for 
fraud  and  deceit  in  relation  to  an  insurance  contract  the  plain- 
tiff may  recover  the  premiums  paid   thereon  where  it  is  shown  that 
the  contract  was  void  ah  initio.       It  is  ohvious   that  the  contract 
in  question  here,   if  fraud   tainted   the  transaction*  was   only 
voidable »  at  the  option  of  the  one  who  claims  he  was  defrauded* 
Tlie  contract  of  insurance  v;aB  in  full  force  and  effect,   and  had 
the  insured   died  before  he  reached    the  age   of   seventy  years   the 
full  amount   of   the  policy  could  be  collected.      The    cases  cited 
by  plaintiff  do  not  support  his  theory  of  recovery  of  premiums 
paid  under   the  facts    set  out  in  the  statement  of  claiia* 

A  motion  of  defendant  to  dismiss  the  instant  appeal  was 
reserved   to  hearing,     i^s  it  is  without  merit  it  is   denied. 

The  trial  court  wac  right  in  striking  the  amended  state- 
ment of  claim  and   the  order  -will  be  affirmed. 

ORDBR  AFFIRKSD. 
Friend;  P»  J.,  and  Qtilllvant  J.»  conour* 
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MB*  JUSTICES  auLuv.jr  DiiunmisD  rm  opiaiosr  oj*  twi  godbt. 

IPlalntlff »  GMOi\ge  ivood  and  Goal  Ooso^nyf  filed  its 
declaz&tlcm  October  15»  1935 «  la  an  aotioa  1;q  x-ecorar  interest 
on  a  Jud^ent  for  ^?37«519  rendered  in  tfae  Oounty  court  of  Cook 
county*  ij'ebruaiy  16*  1922*  under  eeotimi  ^2  of   t.h&  I«eal  Xaprore- 
ments  act  (Cahill*s  Zll*  Bsr*     tats**  1933*  cbap*  24*  par,  156}* 
agalnet  defendant*  City  of  aiiicrgo*  the  priaolpal  aaaouat  of  ^^Moh 
judgment  ^&s  paid  on  M&roli  29*  1923*     fb«  interest  olaiaed  "bj 
plaintiff  from  it'ebruary  16*  1922f   the  date  of  aatry  of  the 
Judgment*   to  Maroh  29*  1923*  the  date  of  the  payment  of  e&sie* 
aaounted  to  02»1O3«     £he  trial  oeurt  entered  Jud^ent  in  favor 
of  defendant  and  ag^iinst  plaintiff  on  the  latter*  s  olfiim  for 
intereet*     This  appeal  seeks  to  rerexise  said  judgment* 

I^efendant  interposed  several  pleas  to  plaintiff's 
deolaraticsi*  the  only  one  of  which  it  is  aeoesssxy  uo  oon»ider 
is  its  plea  that  plEiintiff*s  alleged  aause  of  aotion  ie  barred 
by  the  r.tatute  of  Limitasions  sinoo  it  did  not  aocrue  wltMn 
fiya  years  before  the  o omnenosment  of  this  svit  Ooteber  13*  1933« 

The  precise  question  presented  here  was  dcoided  by  our 
Supreme  court  in  the  raoeat  case  of  Blakeslee^e  >  torage  '>aarehous«s 
et  al«  v«   jity  of  Ohicaf-Q*  369  111*  480  (advance  sheets),  under 
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a  Iiraotioally  Identioal  faotual  aituaticm*  wli«X0  thd  ctnxi  said 

OMBaanoing  en  page  481 1 

"Appellant's  int@&tat«  was  awarded  fSS^lSS  in  a  special 
aa0«e»Bimt  proo«c-din.;:   for  lajid   tj.Jfe«n»  s«d  Judgiasnt  ■w&e  ^^ator^-jd 
la  ker  faTor  for  tlmt  aiaoimt  i*,jbrw;;jry  16,  1926#    After  deducting 
$3#59Q  f«r  bonoritB*  tha  nav.  juapaent  aiaouatad  to  $94f554»  Thie 
anotint  »aa  paid  Ootol>dr  SS,  1926.     l£oro  tlmn  f  1t9  7«ars  after- 
wards*    &o-wit,     eoomb^sr  r>i  lS)34t   ^^i^  suii  waB  breui^t  ia  th» 
oirouii;  court  of  Jook  county  agadjiet  app«ll«o  for  iataxttstt  as  the 
full  amcnmt  of   the  fA\.ard  fxcas  is^lwttasy  16»  192g»   to  tJia  dnt«  Tib«n 
payiwnt  vklb  aade  ***•     fha  trial  eoitrt  entexeid  a  Jud,»ant  for 
lnt«rest  om  #54,554  frosa  i'sbrmiry  16,  15^26,   to  Cctober  S3,  1626, 
in  she  sum  of  $1,909#24«   **■"■     The  Oity  of  Ohlmm  appoalwd  to 
tlu»    -ppellata  Gom't.     llmt  ooiun,  held   thixt  \/hat«y«r  ol&ia  for 
Interoat  plaintiff  bad  was  barred  by  the  statute  of  liadtaUonB. 
Tha  Judgnent  was  rayersed  a!id  the  oenee  is  her@  on  l@av@  to  appeal* 

^'Appellant's  oantentiona  are  that  iatereat  on  a  juti^ant 
is  a  part  of  itt   that  a  Juti^Toent  cannot  be  satisfied  ualeae  ths 
faoe  of  the  Ju'i{pi«nt,  intereate  and  oosti:  aroi  paid{  that  this 
proosodin£  is  a  saus^  Of  aotiw)  baeed  up^i  a  jud^sent,  and  that 
sue h  an  action  is  barred  only  by  the  t^^nty-y^ars*   statute  of 
limitations*     -On  tha  other  haat?,  apjjellee  ooatsnds  that  appelif^t'a 
o1j&1«  iB  rsol^ly  for  tntsi'oat?    diat  It  ic  purely  of  et-'itutrory  oriiSAn, 
and  ie  not  a  part  of   the  Judgaent,  and  ooass  tdthin  the  jMrrimi  of 
•all  civil  aouions  not  o&herwise  previdad  for*  and  is  barrod  by  ti» 

five-years'   limitation  in  aeetion  15  of  tha  statute  of  lladtutiwis. 

**» 

**In  dstoxniniag  vhother  iater@et  mk  a  jtidgment  is  a  part  of 
it,  th«  oharaoter  of  ^  Judgnent  and  the  authority  for  is^osiag  la- 
tareat  are  importaac  factors  to  bt?  ooosider^d.    A  Judgment  is  the 
sentonoe  of  the  lav.  pronounced  by  ths  oourt  upon  tbs  matt  or  c(mtain«4 
in  the  record*     (3  Bl^t^ke tono* &'  aom*  39S*)     It  is  the  law's  last 
srord  ia  a  Judioial  oontroTsrsy  and  laay  be  doAiasd  as  the  final  o<ai- 
c4ideratiOB  and  d® termini--- tian  of  a  oo^ai-t  up*m  aattere  ruimltted  to 
it  ia  oa  action  or  proceeding.     (15  H*  0*  1*,  Judg^ent^B,  369*)  A 
judg^sent  is  the  Judicial  aot  of   the  oourt*     (agmm  t*  Uabe  Buildinj[ 
and,  Xrfsaa  .  pg*a,t  115  ^»  S»  l'»  337,  180  .  tl*  4l3*'')""""'^»n  th©  otKr^hanl, 
the  Hiiht  to  intoreBt  apart  frma  oontraot,  stioh  an  ini-a^eat  on  a 
Judga^mt,  does  not  eaanate  from  the  eflmtcroTersy,   or  froa  the  Jud^ 
aent,  or  from  anything  of  a  judioial  nature*     At  ocainion  la«v,  interest 
oottld  be  rac.-jTered  ia  no  c««e  except  where  the^s  vmi.?  an  sxpress  agree- 
si«nt  therefor*    T'ooause  of  loseen  oooasloaed  by  <*?*)lay  in  the  payment 
of  final  Judgments   the  legislature  provided  a  reaedy  for  &uoh  Iosbos 
by  %r^  of  interest  there«a  as  fair  eoBi^asf:ti<»i  fox  c'uoh  di^lays*  She 
reiBcjdy  is  ^'ound  in  6^sotiew  3  of  th©  Interest  not*     Hhss  recorory  of 
iatsraet  in  this  'vtate,  not  contracted  for,  finds  its  oaXy  authority 
in  the  statute.     It  is  puraly  statutory.     Bls4a«  ▼•  ^ity  of  ahiocH-o,^,_^ 
***   i7i66  111*   341] I  Feldrca  V.   Jitj  of  JMorr^,  363  111^2471  ^^ 

▼•  21!aLJtO;Msai^ejL  ?^82  id*  171. 

"Seotion  3  of   th@  Interest  act,  (111.  Bot.     tat*  1937,  ohap* 
74i  p^x*  3)  provirtsBi     'JUdgnsnts  reeorared  before  aay  court  or 
fsaglstrate  shall  dra*f  interest  at  the  rate  of  fire  (S)  per  c<intt»  per 
aaniaa  frora  the  date  of  the  saas  until  satisfied*       hen  Juui^aent  io 
entered  upoa  any  aiaard,  report  or  rerdiot,  iatereet  ahall  be  c«ap  ted 
at  the  rate  aforesaid,  fron  the  tiae  whea  aade  or  readered  to  ^a»  tine 
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of  rendering  judgment  upon   the  Barae,   find  made  ?.  pisrt  of  the  ju-'lg- 
ment**      It  is   to  lie   oTjsorved    thtt   two  clasoes   of  interest  are 
coutetiplated  by  the   r:t:-.tute,    -  i«e«,    t^as.t  v/bicia  accruQS  prior  to 
Judgment,   s.nd   interert  v.hicli  aocrueo   after   the   judgment  is  entered, 
Interent   r-^coruinG  bsfore  jud^-rusnt   is   expressly  iiia,de  a  part  of    t>ifl 
judgment,  "but  no  suoh  provicion  is  made  as  to  interest  accruing  on 
a  judgment  after  it  xb  enteredi     It   is  a.  cardinal  rule  cf   fjtatutory 
construction  that  the  expression  of  one   tMnrr  or  one  mode  of  action 
in  a  statute  exoludet    othar    iliingR   or  modes   ■.•iioush  nol   exprear^l-- 
prohi'cited.      ( Pe ople   v.   :,/iersema   -  tat  e  3anky   56l'"lllt  75?  £fumai£  v. 
G  larky   lo  id.    5447)    That  rule  is  ctppJTa  ahl  3  he  re  f  and   yxclutTfeB 
interest   on  a  judgment   as   a  part   thereof.     Purthermore,   it  is 
obvious    that  at   the   time  the   judgment,  T?t',r,  entered   ther«  ^.'aa  no 
interest  due.     Hencep   the   subse^-^uentlj  accruing  interestp  r  ec  orer- 
f.ble  by  virtue   of   the   statute,   could  no  ^  ba  a  part  of   the  judgment 
Y«'hen  it  wac  entered.     Eov;  the  intereet  could   afterward  noclify  the 
ju-^.gment  by  incroaoins  it  in  amount  i»  not  eug/jested,  and  no  logical 
interpretation   of   the  lav/  cm  reach  any  euch  rEcult.     A  judgnont 
Eit^indc   in  rjaoisi'".   aa   it   it   entered,   c'ind  the   ocly  '^I'^y  in   ..hich  it  nay 
be  modified   is  by  a  direct  procecdine  for   that  pui'pose*     incereut  on 
a  judgment  is   to  be  dietiiij^-air-had  -£x<m.  cotts;-   in  a  procecdini',  for 
which  jud{pient  is  entered  vz  a  part  of  tht;  principal  judgment  in  the 
cause.      The  conclusion  i:^  inescap.-ibie    that  int^reet   on  a  judgment 
is  not   a  part   of  it.     It  is  further   to  be  noticed   the,t,  xinder   the 
distinction  bstve-n  the   two  oiafiBes  of  interest  mentioned  in   r.sction 
3  of   the  Interest  act,   the  interest   on   the   judgment  oaniiot  bo  ccn- 
Eidered  a  p;,rt   of   the  value  of   the  land    taken,   for  v/hioh  the  juogaent 
v«£,s   entered.      (Blaine  v.  Gi&y  oi    3hics;.'p,   supra.)      Therefore,  if 
appellant  iP  entitled   to  interaat  on  the  judgment  it  is  not  by  virtue 
of   the  judgment   or   the   judicial  proceeding  culminating  therein,  but 
arises   rololy  under    the  proviBions   of    the   statute.      (Turk  v.   Jity  of 
Ghicr.:-:o,    supra «) 

"The  right   to  interest  under   the  statute   on  z,  condemnabicn 
judgment  is  trell  c;cttled.      (Blaine  v.  City  of  OhlOHpOs   supra ;  ^eldiaan 
■"■•  ?ity  of  c;hica£:o,   suprf ;   Tur^  v.    .^ity  of  Chicri£;o,   supra;    girard 
Trust  Jc.  v»  United  States,   210  TJ.   .;•   163,   70  Lt  ed.   524.)       But   in 
each  of   Ihose   cases' t£ie~Iue3ti on   of   the   statute   of   limitations  was 
not   in  issue.     The   section  of   the   statute   of   limitations   relied  upon 
by  appellant,    (111.   Rev.   ttat.  1937,   chap.   83,   par.  2g,)   authori^.ing 
an  aotion  upon  a  judgment  within  tvventy  years  next  after   the  date  of 
such  judgment,  mcjiif r.etly  han;  no  application  here.     The   action  in  this 
case   is  not  u.oon  the  judgment.     It  has  been  paid.     The  claim  is  for 
interest    which  i^-   nolely  of   statutory  origin. 

"Section  15   of   the  Statute    of  Limitations   provides   that 
actions   on  unwritten  contracts,   a-.?ard8   of  arbitrators,   or   to  re- 
cover  damage L   for   injury  to  property,   or    oo  recover  possession  of 
or   da-mages   fcr    the    detention  or  conversion  of  personal  pi'operty 
•and  all  civil   actions  not    othsrwlse  provided   for,   shall  be  commenced 
viitl-:in  five  years  next   after   the   cause   of    action  accrued.'       </e  do 
not  agree  ^vith  appellant   the,t   the  doctrine  of  sjusdem  generis   excludes 
this    action  from  the   terns   of   the   statute.     In  iumblsr  v.    whipplsg   139 
111.   311,    the   st;::tute  -was  hold   to  ba^  an  action   on  a  ioToign  judfment 
instituted  more   than  five  years   after   the  judgment   v^as   entered.     In 
Wo elver ton  v.    Taylor,    132  111.  197»   it  was   applied    to  an   action 
bFouiht   after    the  limitation  period  to  recover   on  the   etatu.ory 
liability  of  corporate   directors   for  allowing  the   corporate  in~ 
debteanesi    io  exceed    the  auount   of   its   oapi  tua   6tock,   'l'^'^^" 
Parielee  v.  Price,   208  111.   544,   applied    to  an  action   to  recover  on- 
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paid   nubs^oriptionc   to  the   capital   ctook  of   vi  oorporr.tion.     An 
action   to   recover   interact   on  a  judgment  f ,  3.1s  wltMn   tho   term 
•6.11  o:.vil   jictione  not   otherviee  provider;   l'cr»'      The  J-ppsilat© 
Court  oorreotly  hsld    the    action  is  "barred  by  section  15  of   the 

r.;  tatute    of  Limi.  t-.l.i  ons  .  " 

The  judgment  of   the  •:<up8rior  court  is  affirmedt 


Jriend,  P»  J.,  and  Eurka ,  J*,   ooneur* 
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RUTH  miSSR  SJW3LL, 

Appellee » 


ARTHUB   SaH^-SLL, 


\ 
GXK  'JUUH2Y. 
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Appellant. 
MR.    JaSTICB  SULLIV/vH  2EIIVSRED   tHS  OPINION  OP    THE  CGTJBT. 

TMb  appeali  whicJa  was  oonaolidated  for  i^ariag  in 
this  court  \irith  case  Ho.  40013 »    seeks   to  revarce  an  02:der 
entered  December   28 »   1957 »    directing  ^^rtlaur  £»ew©ll>   defendant, 
to  pay  Ruth  Walker  Sewell  ^:>25U  aitcrney's  fees,  C>50  for  briefs 
and  |510  appearsnee  fee   to  defend   the  appesl    piotiecutad  ty  defend- 
ant in  said  cnse  No.  40013  and  also   to  reverse   an  order   entered 
February  4,  1958 »   finding  defendant  {vuilty  of  con  tempt  for  failure 
to  comply  vdth  the   order   of  rjecember  28 1   1937,   and  oocuiiitting  him 
to   the  caunoy  jail  for   !5uch  contempt. 

We  have  this  day  filed  an  opinion  in  cf^se  ITo,  40013  and 
the  conclut,ionB  reached  therein  on  the  feots  as  they  appeared  in 
that  case  ax-e  controlling  ae  tc  the  reasonahleness  of  the  allow- 
ancet;  made  to  picintiff  to  defend  aer;.in2t  the  appeal  from  her 
decree  anc;  lihe  order  c oiBiai 1 1 in :V  defendant  to  the  county  jail  for 
his  failure  to  laalie  the  payiiLents  for  hsr  suppor':  r^nd  solicitor's 
fee 3   as  ordered  hy   said   decree. 

The   only   other  que£.-oion  pre?.-.onted   is  v/hsther   the   tricl 
court  has  atit-hority  in  an  ao^/ion  for   sei:){irate  maintenance,  where  an 
appeal  is  proneoutec  "by  the  hus"band  from  a  decree   granted   to  the  wife, 
to  hIIovv  her    suit  money  a-nd  atLomey'e  fees  with  which  to   defend 
her   decree  against  such  appeal.     Defendant  insists   thiit,   vMle 
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,6liw  9Xf;t  oi   °>g*rifw'r2   oo'xonb  £  mO'/l  buiiifauif  aif^f  ^jif  bsjuos.-oiq  ax  Xedqqe 
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the  Divorce   act  specifically  authorizes  the  allovanc©   oi"  suit 

money  and   attorney  fees    to   defend  ag  inot  an  appeal  fran  a  decree 

or  order  for  the  payment  of  alimony,   there  is  no  provision  in  the 

statute  pertaining-  to  separate  maintenance  which  permits  an  allo^/- 

anoe  for  defending  against  an  appeal  from  a  decree   or  order  entered 

in  a  proceeding-  for  separate  maintenajaoe,   and  he  further  insistB 

that  the  chancellor  erred  when  he  allowed  plaintiiY  the  amoimte 

heretofore   shown  to  defend   against  defendant»fa  appeal  from  her 

decree   and   the   subsequent   order  entered  commif5ing  defendant   to 

the  county  Jail  for  his  failure    to  comply  v/ith  the   terms   of   said 

decree.     In  passing  upon  the  authority  of   the  court   to  grant  money 

to  a  v;ife    to   defend  an  appeal    -::alcsn  by  her  husband  in  a  suit  for 

separate  maintsnance  in  Jarl  v.   Jarl,   75  111.  App.  351,  at  pp» 

351,   352,    this   court   said; 

"By  this   statement,  if  not  as  well  hy  the  asBignment  of 
errors,   the  consideration  of  this  writ  of  error  is  limited   to 
the  follov.lnc  order  of  .^pril  4,  1895  i 

"',,nd   this  cauiie   comin;-  on  to  "be  heard   on  UtOtion  of 
complainant  for   solicitor's  fees  for   defending  the  appeal  of 
defendant*   John  G.  -iarle,    to   the  .appellate  Court   of   the  ffirst 
district   of   the  titate   of   Illinois,   frcm  the   order  of   this  court 
made  heretofore  herein  for  payment   of   alimony  pendente  lite;, 
suit  money  and   solicitor's  fees,  and   the  court  having  heard   the 
evidence  and   the  argioment   of  counsel,   v.n(l  hein-  fiJlly  advised 
in  the  premises,   doth  order,   adjudge   and   decree  that   the 
defendant,   John   G»  IJarle ,   pay  to   the  compleinant   the   sum  of  two 
hundreo  and  fifi.y  dollars   (025O)  as  her  solicitor's  fees  in  her 
defense  in  said  appeal,   and    that   the   same  he  pa.id  to  the   ccci- 
plainant   or   to  her  solicitor  on  or  before  the  11th  day  of  x,.pril, 
A.  I).  1895.* 

"We   are  unable    to  see  how  any  question  can  arise  as   to 
the  pov.er   of   the  court   to   thus  provide  the  v/ife  with  means 
necessary  to  prosecute  her  cause.     Section   22,   Jhapter   63, 
Iievised   .statute s;   ^^ection  lu»   Ch£v.pter  4C,   Heyised  Statutes; 
Razor.  V.  Razor,    42  111.   ..pp.    504;  Blnke  v.  Blakej_  80  111.    523." 

In  considsrinc  the  same  matter  in  the  People  ex  rel.  v. 

Circuit  Court  of  Gpok  Gotmty>   169  111.   201,    the   court  raid  at 

pp.   213,    214 J 

"The   question  then  is:     in  a  suit  for  separate  main- 
tenance, -V7here   an  order  for   ten^jorary  alimony  and  for  suit  money 
and  solicitor's  fees  is  entered  and  appealed  from,   can  the  loT.-er 
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court   enter  further   orders,   grancini   money  to  the   wife   to  defend 
the  appeal  taken  by  her  husband,   and  granting  her  alimony  to  he 
applied  pro   tanto  upon   tho   ord.r  for    temporary  alimony  appealed 
I'rom  in  case  of   the  final  afrirmance   of   the  latter  oi'der? 

"This  will  depend  upon  the  construotion  of   the  statute, 
r>ection  16   of  the  Divorce  act  is  as  follo\/s:     <ln  all  cases  of 
divorce   the  court  may  require   the  husband    to  pay  to   the  vjife, 
or  pay  into  court  for  her  use  during  the  pendency  of  the  suit, 
Buch  sum  or   sums  of  money  as  may  enable  her   to  ma5.ntain  or  defend 
the  suit;   and  in  every  suit  for  dlvoroe   the  wife,  when  it  is  just 
and  eCiUitable,   shall  be   entitled   to  alimony  during  the  pendency 
of  the  Buit.       nd  in  case   of  apperl  or  v^rit   of  error  by  the  hus- 
"band,  the  court  in  which  the  decree  or   order  is  rendered,  may 
Grant  and   emorce   the  payment  of  such  money  for  her   defense,   and 
such  equitable  alimony   during  the  pendency  of   the  appeal  or  %vrit 
of  error,   as   to   such  court  shall   seem  re^^.ons-ble  and  proper.' 
(1  otarr  &  Curtis' sLtat.  p«  890»)      Xhe   act  in   regard   to  separate 
maintenance  provides,   that   'the  court  may  grant  alimony  to  enable 
the  wife   to  prosecute  her   suit  as  in  cabes  of   divorce.'      (1  Ltarr 
&  Curtis'    ^-.tat.  p»  1281.)     "Ihis  court  has  held   that,   in  a  bill  for 
sepfjate  maintenance,    the   circuit  court  has  power    i.o  grant   teag)orary 
alimony,   and   that  the  provisions  of   the  Divorce  act  in  regard  to   suit 
money  and   to   temporary  alimony,   as  embodied  in   Beccion  15  above 
quoted,  apply  equally  to  suits  brought  for  separate  maintenance  and 
to   suits  brought  for  divorce.  *** 

"An  appeal  or  writ  of   error  from  u,  final  decree   of   divorce, 
or  from  a  final  decree   in  a  separate  maintenance   euit,   does  not 
deprive   the  T.'ife   of   the  rif^ht   in  the  court  below   x,o  an  allovvanee 
for  her   defense,   and    to  such  equitable   alimony  as   shall   seem  reason- 
able and  proper   even  during  the  pendency  of   the  appeal  or  writ  of 
error." 

In  defendant's  brief  it  is   stated   that   "we   anticipate   that 
vve  will  have   to  meet  the  argrmaent   that  if   the  defendant  can  procure 
money  to  appeal,  he  should  also  be  able  to  procure  money  for  defense." 
lliis  is  a  very  pertinent   observation*     He   shotild  provide   the  money 
for  plaintiff's  defense   to  his  appeal  so  long  as  he  has  the  means 
to  prosecute  same. 

Inasmuch  as    the  allowance   to  plaintiff   of   suit  money  and 
attorney's  fees  for  her   defense  against   defendant's  appeal  in  case 
Uo»  40013  was  reasonable  and   defendant   willfully  refused   to  comply 
v/ith  such  order,   the   orders   of   the  Cuperior  court;   of  December   28, 
1937   and   iTebruary  4,   1938,   are   affirmed. 


Jriend,  I.  J.»  and  Bui'ke,   J.,  concur. 
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LOUIS  Mi2X)W,  /  p  Oni^TA/»>f   /-^"^ 

Appellee.^  )  2  9  7    I. A.    6  4  £ 

liffi.   JUBTIC:.^  bULJJVAU  n:;iLIV-iF:3D  THi  OPIUiai  OF   THJ  coimT, 

Plaintiff,  Realty  Management  Company,  had  a  judgment  "by 
confession  for  §410  entered  September  11,  1936,  against  defendant, 
Louis  Medow,  under  a  warrant  of  attorney  contained  in  a  vnritten 
lease  alleged   to  hare  Taeen  entered  into  Maroh  13,  1931,  between 
plaintiff  as  lessor  and  defendant  as  lessee*     The  lease  covered 
an  apartment  in  a  building  at  4936  Horth  Harding  avenue,  Chicago, 
i  or   the  term  commencing  May  1,  1931,  and  terminating  April  30, 
1932*     The  amount   of   the  Judgment  represents  past  due  and  unpaid 
rent  for    the  months   of  October,  Uovember  and  liecember,  1931,  and 
January,  i'ebruary,  March  and  ..pril,  1932,   at$50  a  month,  and  $60 
attorneys'    fees,  as  provided  in  said  lease*     After  a  hearing  on 
defendant's  petition  to  vacate   the   confessed  judgment  and  plain- 
tiff's amended  answer   thereto  an  order  was   entered   January  10 j   1938, 
sustaining  defendant's  motion  to  vacate  said  judgment  by  confession, 
finding  the  issues  against  plaintiff  and   rendering  judgnent  against 
it  for  costs.      This  appeal  is  prosecuted   to  reverse   the  judgment 
order   of   January  10,   1938. 

J)efendant»  s  petition,  filed  .uecember  23,  1937,   to  vacate 
the  judgment  entered  by  coafession   on  September  11,  1936,  alleged 
in  substance  that  he  was  first  apprised  on  Uoveniber  28,   1937,   of 
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the  rendition  of  said  judgment  \>y  confession  when  his  wife  informed 
him  of  the  service  of  an  execution  upon  her  on  Noveinber  22,  1937; 
that  he  did  not  execute  the  lease;    that  the  signature  of  the  lessee 
thereon  purporting  to  be  his  was  not  in  fact  his  signature}    that? 
therefore,   the   warrant  of  attorney  contained  in  the  lease  v/ae  void; 
and  that   the  court  was  mthout  jurisdiction  to  enter  the  judgment 
"by  confession*     defendant  was  granted  leaye  to  apxjear  and  defend, 
the  judgment  to  stand  as  security  and  his  petition  to  vacate   to 
stand  as  his  affidavit  of  merits* 

Plaintiff's  amended  answer   to  defendant's  petition  to  vacate 
averred  sulastantic-JLly  that  said  petition  was  insufficient  in   that 
it  failed   to  allege  that  lledofi'  did  not  authorize  anyone   to  execute 
the  lease  for  him  and   that  it  failed  to  allege   that  he  did  not  ratify 
and  confirm  "the   signing  of  hie  name   to  said  lease  hy  someone  else;* 
that  shortly  prior   to  March  13,  1931,   defendant  applied  to  plaintiff 
for  a  lease   of   the  premises   in  q.uestion;    that  plaintiff    "prepared 
and  presented   to  the  said  Louis  Medow  the  lease  upon  v,hich  jud^ent 
was  heretofore  entered  herein  for  his  signature,   said  lease  includ- 
ing among  its   terms   the  power  of  atbomey  therein   set  forth;"   tliat 
"Medow  returned   the   said  lease  with  his  name   appended   thereto  and 
thereafter  entered  into  possession  of  the  premises  described  in  SEdd 
lease  and   occupied   said  premises  under   Esaid  lease"  until   on  or  about 
March  31,   1932;    that    "Medow  failed    to  pay  the  rent  for  said  premises 
for   the  last   seven  months   of   the   term  of   said   lease;"   that  "judgment 
was  entered  "by  confession  herein  on  *  *  *  September  llth>  1936;"   that 
"an  execution  duly  issued  therein,  which  execution  was  returned  by 
the  Bailiff  of   this  court  'no  property  found;'"   that,   "thereafter 
garnishment  proceedings  were  instituted  upon  said  judgment  and  said 
execution  against  *  *   -^  Louis  MeOov/  and   the  Uortown  ^ood  Mart  *  *  * 
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and   that  on  Septeniber  25th,   1936,   a  wage   demand  hased  upon  sadd 
judgment  was  personally  served  upon  ♦  *  *  defendant  *   ^  *  and 
upon  said  employer,   the  !Jorto^'m  i*ood  Mart  ■>^-  *  *  as  provided  "by 
Section  14  of  the  garnishment  act}**   that  the  garnishee  was  dis- 
charged because  its  hooks  disclosed   that  nothing  was  due  to  Medow 
"at   the  time  of  the  garnishment;"   that    on  Movemher  22,  1937,  an 
alias   execution  issued  and  was  served  upon  the  defendant;   that  on 
November  29,  1937,  Medow  "filed  in  this  cause  his  schedule  claiming 
his  statutory  exemption  under  said  judgment  and   execution;"  that 
"thereafter  the  plaintiff  caused  a  levy  to  be  made  upon  the  said 
execution"    on  December   22,   1937;   and   that  on  December  24}  1937} 
Medow  filed  his  petition  to  vacate   the  judgment  by  confession. 

Pls-intiff»s  answer  also  alleged   that   "it  has  no  knowledge 
as   to  whether  or  not  the   signature  appearing  on  the  lease  ■■'■■  *  *  is 
a  true  and  genuine   signature  of  *  *  *  Medow  and  therefore  neither 
admits  nor  denies   the  genuineness  of  such  signature  aid  *  '^  * 
states   that  because   of   the  fact   that  the   said  lease  v/as  presented 
by  said  defendajjt   to  plaintiff  bearing  the  alleged  signature  of 
the   defendant   *  *  *  and   the  fact   that  *  *  *  Hedow  entered  into 
possession  of  and   occupied  said  premieesunder  end  by  virtue  of  said 
Icjase  and  paid  part  of   the  rental  for  said  premses  and  because  of 
the  fact   that  *  *  *  Medow,  had  knowledge   of  said  judgment  ag-ainst 
liim  on  *  *  *  Septentoer  25th,  1936,  when  said  wage  demand  was   served 
upon  him  *  *  *  and  the  further  fact  that  he  filed  his  schedule 
herein  thereby  ratifying  and   afrirming  the  validity  and  legality 
of    the  judgment   entered  against  hla  as  aioresaid  and   thereby  causing 
the  plaintiff   to   order  a  levy  and  incur  the  costs  and   expenses 
therein  and   th<nt  no  motion  to  vacate  and   set  aside   the  said  judgment 
vjas  made  until  *  *  *  December   24,  1937,   the   said  Louis  Medow,   is 
estopped  from-denying  and  questioniag  the  genuineness   of  the  sig- 
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nature  attached   to  the  lease." 

It  isp    of  course,    the  law  that  if   one's  neme  is  affixed 
without  his  authority  as   the  lessee   to  a  lease  which  contains 
therein  a  warrant  of  attorney,  and  if  said  purported  signature 
is  not  suhsequently  ratified  hy  him,   the  leaso  is  a  nullity  and 
any  judgment  confessed  upon  a  warrant  of   -ttorney  included  within 
itt    terms,   is  ahsolutely  void   and  mey  he  vacated   at  any  time. 
But  TSihat  ts  the  situation  presented  here?     Defendant  failed   to  pay 
the  rent  opacified  in  the  lease  for  the  last  Bsven  months  of  its 
term  and  it  is  admitted   that  he  and  his  family  occupied   the  premses 
the  major  portion  of   that  time.      .fter  much  hedging  on  cross-exami- 
nation he  finally  admittec"   that  his  name  vms  "written  on  the  lease 
as  lessee  by  his  v.ife.      The  rent  v.txti  paid  by  him  for   the  first  five 
months   of   the   term  of  the  lease.     Kedow  Imd  occupied  the   arme 
premises  for  ahout    two  years  prior   to  baid  term  under  a  v.'ritten 
lease,     oimon  Brown,  plaintiff's  agent,   testified:      "I  renewed  this 
lease  -vTith  lir.  Medow  *  *  ■«•  I   v?ent   to    ^ee  Kx*  Medow  ahout  renewing 
this  M^hen  io  was  ahout    three  months  before    the  expiration  of   the 
former  leaiis,  and  <ne  had  agreed  on  a  prico,  and  I  went  hack  to  the 
office   and  made  up  a  requisition   co  havo   the  lease  drawn,   and  I 
took  it  "back  to  the  apartmsnt  and  g&rc  it  to  J£r«  Medow  *  *  *  he 
said  he  didn't  want   to  si.ixi  it    then  but  he  wanted  to  look  it  ever 
first  *•   *  *  he  wanted  me   to  cs^ll  for  it   the  next   day  and  I  picked 
it  up  the  next  morning  from  Ers.  Medow  *  *  -^  thet  v.as  the   same 
lease  I  had   delivered   to  Mr.  iledow  the   day  before."      ..Idle  defend- 
ant  testified   that  he   wat,  not   "presented  with  a  lease   to  sign," 
that   "I   suppose  my  ^■:iife  vas"  and   lliat   "nobody  hsis   the  right   to 
sign  my  narne,^'  he  made  no  specific   denial  of   the  facts  and  oircum- 
stances  under  whdah  the  lease  was  delivered   to  him  and  elm^A 
as  related  by  the  witness  Brown. 
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?he  judgment  "by  confession,  as  heretofore   shown,  was  entered 
September  11,  1936.     Aaron  M.  r'-trause  testified  in  plaintiff's  l>ehalf 
that   on  ^^eptember   25,   1936 f    two  weeks   after   the   entry  of   said   Judg- 
ment, he  personally  served   defendant  with  a  (jamishment  demand   as 
provided  "by  statute.        hen  the  affidavit   of   the  witness,   executed 
bepteniber  28,   1936,   ae    fc  o  the    r.ervice   of   such  demand  upon  defendant, 
was   offered   in   evidence,   it  was  improperly  excluded.      This  affidavit 
executed  just   three  days  after   the  service   of   the   demand  and  xBade  a 
part  cf  the  r:jcord  in  this   c:7use,  in  our   opinion     shows  conclusively 
that  defendant  v;as   apprised   of  the  entry  of   the  judgment  hy  confession 
exactly  tT.o  weeks   after    the  date   of  its   rendition,   despite  his  denial 
of    the    service   of  such  garnishment  demand  upon  him.     Yet  he   took  no 
steps   to  have   the   jud^ent  vacated  at  thf>.t   time  nor   did  he  until 
approximately  fifteen  months  later.      Then,   after   the  alias   execution 
issued  and  was   served  upon  Mm  hy  delivering  a  copy  of  same  to  his 
wife  ITovefifcer  22,   1937,   of  which   servj.ce  he  claims  he  was  not   advised 
until  llovemher  28 »   1937,    defendant  filed  a   schedule  listing  certain 
personal  property  v/hioh  he  claimed  was    exempt  from  execution*   This 
schedule  was  also   erroneously  excluded  from  the   evidence.   The  filing 
of    the  schedule  was  important  and  material  in   ths^t  it  was  indicative 
of   defendant's  recognition   of   the  validity  of  the  judgment  fifteen 
months   rjrter   its   entry. 

It  clearly  appears   that,   even   thourh  defendant   did  not 
personally  affix  his  sifoiature   to  the  lease  as  lessee,  he  not  only 
authorized  his  wife  to  sign  his  name  thereon  hut  by  his  subsequent 
conduct  he  ratified  the  lease  as  executed,  including  the  warrant 
of  attorney  contained  therein.     In  our  opinion,  his  motion  to  vacate 
the  judgment  by  confession  was  merely  an  afterthought. 

The  court  hearing  the   cause   on  leave   granted    to  defend 
adopted   the  erroneous   theory  advanced  "by  defendant  that    the  only 
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issue  to  he   deterxoined  vras  whether  or  not  defendant  personally 
placed  his   signature  upon  the  lease.     That  issaue,  although  raised^ 
Tsecame  immaterial  upon  a  proper  consideration  of  the  competent  evi- 
dence introduced  ty  plaintiff  and  that  which  was  offered  in  its 
tehalf  on  the  hearing  \nit  rejected.     This   evidence,  as  hereinlsef ore 
stated,   showed  not  only  the  authority  of  defendant's  wife   to  sign 
his  name  on  the  lease  "but   that  he  ratified  her  act  in  so  doing.  It 
is  well  to  point  out  that  it  is  the  estahlished  law  that  where  a 
motion  is  made   to  vacate  a  jud^ent  hy  confession  and  leave  is 
granted   to  appear  and  defend  with  the  judgment  ordered   to  stand  as 
security,   the  cause  proceeds   to  trial  on  the  merits  as   though  the 
judgment  had  not  "been  confessed  Tout   the  suit  hac?  heen  iiiKJtituted  by 
the  issiiance  of  summons.     The   trial  court  did  not  follow  this  pro- 
cedure.    In  Baragwanath  v.  Lasher ,   203  111*   247,    the  court  said  at 
p.    249: 

"Courts  of  law  have  jiirisdiotion  to  entertain  and  determine 
motions   to  vacate  judgments   entered  "by  confession.     In  considering 
and  deciding  such  motions  equitalsle  jurisdiction  is  exercised  and 
equitahle  principles   are  applied,     sn.  motion  oi    this  kind  \-ill  "be 
granted  if   equitable  reasons  sje  made   to  appear  for  so  doing.  It 
is  competent  for  the  court,   on  the  hearing  of   such  a  motion,  if 
the  showing  he   douhtftil,   to  decline  to  vacate  the  judgment  hut  to 
open  up  the  judgment  and   allow  the  defendant    to  plead    to   the 
declaration,   and   thus  preserve   the  lien  of   the  judgment   originally 
entered  for  the   security  of    the   plaintiff  in  the  action.     The 
issues  raised  hy  pleas  filed  under  an  order  so  opening  a  judgment 
axe  issues  in  the  original  action  at  law,  and   the  jurisdiction 
exercised  by  the  court  in  the  disposition  of  such  issues »  and   the 
entering  of  judgment   thereon*  is  legal  and  not  eCiUi table,  and  legal, 
not  equitable,   principles   of  lavv'  are   to  be  applied  iin   the  decision 
of  such  issues.     The  proceeding  is  not  converted  into  a  suit  in 
chancery  by  the  motion  to  vacate  or  open  up  the  judgnent  merely 
because  in  deciding  that  motion  the  court  acts  upon  equitable 
principles.     The  proceeding  is   the  original  action  at  law." 

To  the  same  effect  is  v/estem  Cold  Storage  Go.  v»  Keeshin,  252  111* 

165,   where  it  was   said  at  p.  167: 

"It  is  quite  evident  tha,t,  when  the  court  by  its  order  of 
May  24  sustained  defendant  Keeshin' s  motion  to  vacate  the  judgment 
and   to  penait  him  to  make   a  defense   to  the  sxiit,  and  plaintiff  was 
given  leave   to  file  an  amended   statement   of  claim,    the  cause   then 
stood   as   the   ordinary  case  T/hich  is  proceeding  to  a   trial." 

That  defendant  authorized  and  ratified    the   act  of  his  wife 
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in  elgninc  his  name   to  the  lease  is  confirmed  "by  hie  delay,  with 

toiov/ledge  of  its  entry,  in  moving  to  vacate   the  Judgnent,     He 

admits  that  pursuant   to  the  lease  signed  hy  his  -j/ife  in  fiis  name, 

he  occupied  the  apartment,  paid  rent  for  a  portion  of  the  term  at 

the  rate  specified  in  the  lease  and   still  ov^res  rent  for   the  "balance 

of  such  term.     It  woxild  te  preposterous  and  a  rank  denial  of  justice 

to  hold  under   the  facts  and  circumstances  of   this  case  that  merely 

"because  he  did  not  personally  place  his  signature  on  the  lease, 

defendant  oould  evade  his  o"bligation  to  plaintiff   to  pay  the  rent 

due  under    the  lease* 

We  have  carefully  read  and  ccMsidered  the  authorities  cited 

loj  defendant  "but  inasmuch  as  they  are  inapplicahle  to  the  facts  in 

this  case,  we  deem  it  unnecessary  to  discuss   them. 

]?or  the  reasons  stated  herein  the  order  of   the  M\micipal 

court   of  Chicago  of  January  10,  1938,  v/hich  vacated   the  jud^nent 

"by  confession  for  ^410  and  costs  entered  September  11,   1936,   and 

which  rendered  judgment  in  favor  of  defendant  and  ar:ainst  plaintiff 

for  costs  is   reversed  and   the  cause   remanded  with  directions   to  deny 

defendant's  motion  to  vacate  and  to  confirm  the  judgnent  "by  crai- 

fesrion  rendered  against  defendant  Septeniber  11,  1936* 
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Louia  A.  asiiiH, 

Appelle'?, 

vs. 

ROY  HEITBR, 

Appellant, 


JAL  FRi 


COURT 


I      I       OFChlCAao. 

297  LA.  642^ 


Aji.   PRfiSIDIiMtt   JUSTICE  MeSURKLY 
T)1LIVSRED   THE  OPIiilOJSi   OF   IHS   COUHT. 

Plaintiff,    an   attorney,   brought   suit   against   a  former 
client  alleging  t-iat  he  had  agreed  to   represerit  aiia  in  a  divorce 
proceeding  for  a  total   fee  of   ^200   if   the   auit  was   contested;    that 
defendant  paid  plaintiff  4^5  on   acoouxit  and   the  proceedings  were 
instituted;    ti-iat  without   fault  on  plaiiitif  f '  s  part  defendant  pro- 
cured  tne   fprvioee   of   fmother  ati-omey,  •who  'was   successful   in 
obtaining  a  divorce    for   def en.lai'At;    plaintiff    saye  he   appeared   in 
court   on   different   occasions   representing  defendant   and  has   re- 
ceived not   ing  froii.  niih  except   the  f35  mentioned;   he  asked  that 
defendant  be  required   to  pay  hini  #165,    tiie   balajice  of   the   aaicunt 
agreed  UDon. 

Defendant  answered  that  plaiiitiff   agreed  to   represent  him 
for  -$100   and  tiiat  he  paid  liim  oii   account  #5o;    tiiat  plaintiff  de- 
serted the  defendant  when   the   divorce   case  was   called  for  hearing, 
and  defendant  was   cOi-.pelJ.ed   to    secure   uie    services  of   another  at- 
torney;   defeiidaiit   filed  a   count erclaixu  asking  for  the  return  of  tae 
$50.      2he   Jury  found  for  plaiiJtiiti  with  |150   damages   and  defendant 
appeals  fro      the    judgnient   for    this  Sfmount,      i?laintiff   does  not 
appear  in  this   court. 

Upon   the   trial   before  a  jury  plaiutiff  acted    as  attorney 
pro    se.      He  also   teBtiiiod  as   a  witness   as    to  matters   coiui..iu..icated 
to  him  by  the  defexidaiit,   who  ■was   seekinj^  uis  advice    as   to    the  pos- 
sibility of    obtaining  a  divorce.      Over  objection  of   couriBel  he  was 
permitte<l   to    testify   tl.at  defendant  had   told  him  of  various  acts 
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of  misconduct  on  his  own  oart;    that  defendant  had  related  to  him 
hie   adulterous   oorineetiou  with  a/iotiier  woinan;    the  plaiatilT  witxiess 
related  at   some  length   eoKmuni  cat  ions  a^ade   to  i\Lu  liy  delendsuit 
touching  the  proposed  divorce   and  which   tended  to   reJ'lect  on  defend- 
ant,   all   of  which  was  otjected   to   as  "being  privileged   ooEuiiuni  cat  ions, 
Sach  testimony  should  have  been   excluded.      Also  mucii  irrelevant 
testisiony  was  permitted. 

Professional   communications   between   attorney    aiid   client   are 
privileged  communications  wniou  the  law  on   tae  e,round   cf  public 
policy  excludes  for  the   reason   that   greater  mischiefs  would  result 
from  permitting  their  ad.i.iasion   than   from  rejecting   them,      'ihe 
People  v.  Ikarcofsky.    219   111.    Apn.  ,    230,    232;    Xhe  People   ex  r^el . 
Shufeldt  V.   Barker.    56  111.    299;    'j.'aorp  v.    uoewey.    85  111.    611; 
Dickerson  v.   Dlckerson.   3S2  111.    49  2. 

Plaintiff  argued  the   oaae   to   the   jury  -and  in  his  argument 
denounced  defendant   and   charged  hLr.  witn   conduct  about   whica  there 
was  no   testimony,       lis   speecn   to    the  jury  was  partially  argument 
and  partially  testimony,      ile  accused  deiendant  of  using    "very  nasty, 
profane  language."     There  was  no   evidence  of   this.     Plaintiff  ex- 
coriated defendant,   based  upon  matters  related    oy  tne  defendant   to 
plaintiff  while   seeking  advice  as   to   the  divorce  proceedings,      ilie 
case  was   tried   in   an   improper  manner. 

The   judfTTiejit   cannot  be  r>erniitted    to   staJrid,      It   is   reversed 
and  the  cause   remanded, 

REVERSED  AHD  PJIkAJiDED. 

Matctett  and  O'Connor,  JJ. ,  concur. 
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CHICAGO   TIIX^   AKD  TRUST   COKPAEY, 
a  Corporation,   as  Trustee, 

Plaintiff -Appell 


vs. 

A.  WORTBLL,   Intervening  P, 

and  An 'I  ell  an' 


/*'""■''■' 


HaBRIET  HEM" dig  and   COMKITTEl 

Tics  PROl-ECTIOfi   OF  LEIGHT   AUD  loJyPAKY 

BCKDHOLRiSRS   et  al.  ,  | 

Defendants-Appellees, 


! 


j    MPPEAL   m^  CIRCUIT 

)       COURT   OF   COOE  COUliTy, 

) 

) 


29^  LA. 


642' 


MR.    JUSTICE  MATCIiBTT   DjSLIVERjiD  THE   OPIl,lOi-i   Oi'   THE   COURT, 


This   appeal   is  ty  aa   intprvGr:ing  petitioner   froiii  a  decree 
approving  a  plan  of  reorganization   entered  Jarmary  17,   1938,    and  a 
further  decree  approving  a  report  of  sale   and  distribution   entered 
January  13,   1933.      The  orifc;inal   action  was  by  the  trustee   to   fore- 
close a  truEt  deed  given   to   secure  payment  of  bonds  of   the  princip4 
amount  of  $55,000.      The  preniises,    36  X  125  feet,    are   improved  by  a 
3-story  and  English  basement  building  containing  16  unfurnished 
apartinentfl;    3  of  4  rooms,    3  of  3-^  rooms,   9   of  2jt  rooms,    and  1   of 
3  rooms  in  the  basement.      The  foreclosure  decree  was   entered  kay 
28,    193S,    finding  riue  |60,011.7C  witn  interest   Irom  January  14, 
1932,    and   an   additional   sum  of  #2853*50   for  costs.      The  preidises 
were  not  offered   for  sale  under  the  decree  until  August  13,   1937, 
when   they  were   struck  off   to   karion  S.   Hammond,   nominee  of  a  bond- 
holders' protective  committee,    for  $17,000,     A,   Wortell,   intervener, 
claiming  to    own   a  bond    for  #500,   objected   to    the   approval,  of  the 
sale   and   also   to    the  approval   of  the  plan   of  reorganization,  which 
the  petition  of  the  bondJiolders'    comniittee   asked  might  be  approved. 
The  pf?tition   and  objections  were  referred   to   a  special   comitissioner 
who   took  the   evidence  suid   recommended  approval. 

As  already  stated,    the  report   of   the   special   commissioner 
was   approved  January  17,   1938,   and  the  report  of   sale  on  the  fol- 
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lowing  day.      riiese  are  the  orders   I'roia  whicL.  tlie   interverior  has 
appealed. 

It  is  urged  against   tne   order  approviHa,   tiie  pl^aa  ox   re- 
organization   tiiat   it  was  not  baaed  on    "adequate   trustworthy  in- 
rormation"  nor   the  result   of   "inior-Jied,   indep-^naent  judyuierit," 
It   is   contended  the   sale  was  msxiiffestly  unlair  because  no   evidence 
ol"  value  wa«  received  or  rftquested   by  the   court.      Ike  intervener 
cites  Jiret  fiaticnal  Esunk  v.   Bryn  kawr  .Beaeh.    365  111.,   490;    Straus 
V.    Anderson.    366   111.    426;    and   gJrst  i^ationa.1  Baixk  v^   Jj'lersliem , 
290  U,    3,    405,    78  L.   Ed,    405.      laa  last  naEied  case  in  particular 
is   relied  on.      'ihe  gist   oi    tlie  first  objection   aeema   to  be   that 
the   court,    as   it  is   claij.ed,   did  not  require  al'l'iruiative  proof  by 
the    coiumittee   tiiat  the    sale  price  was   adequate.      The   reply  is    that 
in   the  proceedings  before   the  luaster  (which   the  intervener  did  not 
abstract)    suca  proof  appears,      Tiiis  proof   sh,owed  that  the  gross 
income   froiii  the  property   collected  by  the   receiver  by  wnoui  it  was 
operated   from  karch  1,    1931,    to  Dececiber  19,    1936,   was  v33,077,89; 
that   the  operating  expenses  lor  the    same  period  were  #25,507,53, 
leaving  a  net  of  #6,570.36   (less   en   an   average   tnan  #1200   a  y^ar) 
during  the  receivership  period;    that  in  the-  hands  of  krs.  uenning, 
as  the  nominee  of  the   committee   to  whom  posses -ion  was  delivered 
by  the   receiver  pursuant  to   order  of   court  December  1,   1936,    the 
gross  income   from  that   date  to  kay  31,   1937,    (7  xaontlis)    was 
$3,777.50,   with  operating  disburaeiuente   during   the   same  period  of 
#2,132,43,    leaving  a  net   income   of  11,245.07;    that   the  average  net 
inoooie   during  both  these  periods   amounted   to   a  little  more   than 
$1300   a  year;    that   outstarjding  taxes   at    tne    time   the   sale  was  made 
was   of   the   estimated  amount   ol"  #7,200,   which  amount   added   to  the 
amount  bid  xaakes   txie    sale  price   the   equivalent  of  #34,S00,      If   the 
net   iiicome  is   capitalized  on   the  basis  of   B%  (the  Eryn  kawr   case 
suggested   t/iat    either   S^i  or  10?2  mig:at  be  used)    the  value  of  the 
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premises  would  be  4^c:6,687. 50.      in    tiie  -Hryri  meatT  case    txie  price    oid 
plus   taxes   amounted  to  •#1,163,408.75.      The  value  arrived  at  "by 
capitali2ation   ol"   tue   income  at   tir»  was  atooux  #l,75u,0>.(j.      'ihe   court 
said   tuat    Che  chancellor  had  a  •■vide  discretion  and  suBtained  his 
approval  of  the   eule. 

In   the   second  place   the   interverior   contende   that   the  couxt 
erred   in    striking    testimony  oi"  value   ol'l'ered  bei'ors   the   ciiancellor 
and   in   failing,  to   require  the  iBondnolders '   Committe-:  or  the  inter- 
vener to   offer  additional   testimony.      Upon   tie  haaring  before   the 
chancellor   the  interveiior  offered  the   testimony  of   two  witn  .ssea, 
Abraiiaa  Zelnick  and  i^eonard  xiosenblati:.      l^hese  vritnesses  gave   evi- 
dence  tending  to    show  the  cost      of   construction  of  the  building  in 
1927   and  the  usual   aoiount   allowed  per  annus  for  depreciation   there- 
after,     Ihey   also  gave  evidence  as   to   the   reasonable   rental  value 
of   apartments   such  as  the  building  contained*      u!his   evidence  fvas 
striciten  on  the  ground  that  it  was  not  responsive  to   the  real   itsue 
in   the   case,  namely,    that  it   did  not    tend  to   show  tue  fair  cash 
market  value  of  the  preu>ises  at   the  time   the   same  were  offered   for 
sale.      The  ruling  was  technically  correct,      ii'orest     Preserve  Dis- 
trict V.    Chilvors.    344   111.    573;   Departiaei.t  of  .gublic  V/orka  v. 
Hubbard .    363   111.   99;    City  of  ChieaRO  v.  Witt.    289    111.    520,      It 
was  not   error   to   exclude  the   evidence. 

The  Intervener  contends  in   tne   tnird  place   that  the  plan 
was  unfair,    the  bid  grosslj?    inadequate,    and   the   order  uf  fomt'lrziia- 
tion   should  have  been   set  aside  for  that  reason.      I'he  plan   submit- 
ted by   the  Bcndiioldere  •   Coimiittee  provided  for  the   conveyarice   of 
a  10^  interest   to   the  owners  of   the   equity  of  redeifiption  in  exchange 
for   a  conveyance   of   their   interest   and   the   release  of   ceri:ai:a   junior 
encumbrances   and   judgment   liens.      It   is  argued  this  tras  unfair  to 
the  bonduolders  for   the  reason    that   if  the   interest   tnas  conveyed 
had  any  value    the  bonds  wiiich  were   superior   to   eacn  and  every   such 
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intfirest  would  have  "been  wort  i   par.      It   is    said  these   interests 
would  have  teen  obliterated  by  the    r-^xpiration   of  the  period  ol" 
redeiiiption  and  had  no  value   except   that    their  ownership   »y    uae 
coamittee  would  prevent   a  redemption  and   that   the  allowance  ol" 
10 :^  to   eucii  ovmers  was     not   justified.      It  has   been  heli   otiierwiea 
un'ier  aiiBlOi;;oa8   circumstances  by  the  Supreme   court   of   the  United 
States   in  Meyer   et   al^^   v.  ivenaiore^Grariville  liotel  Co.  ,    80  L,Sd. 
567,  by  the  i'ederal  Court  of  Appeals   for  the   7th  Uircuit  In   the 
Matter  of  the  ueorf;ian  hotel  Corporation.    32  j?ed.    {3d)    917,   and  by 
this   court   in  iiimmel  v.    Straua.    283  111,    App.    566.      It   is   a  uatter 
of   common  ioaoT^ledfj-e  that  bueiness  sen  regard    such  intervening 
rit;htB   as  having  considerable  value  arid  the  payiiient   of   considerable 
eume   to  get    tnem  out  of   the  way  is  not  unusu&l. 

It   is   &l8c  urged   that    the  bid  wae   grooaly  inadequate.      It 
doPK  not  appftar   that   any  other  bid  was  E.ade  or  that   puj  other  pur- 
chs.ser  now  appears    to    guarantee   a  better  bid   in   case    the  prerrdses 
are   o.gain   offered   for   sale.      It    is    said   that   the   trust   indenture 
auti-oriaed   the  trustee   to  bid  on  behalf  of   all   the  bondholders,    and 
thftt   the   trustee  was  boiuiJI   to    exercise  a   reasonable  discretion   in 
this   respect;    that   the   court   s-iould  ha?e   fixed  an  upset  price   .ind 
directed   tiie  trustee   to  bid  up   to   the   amount  of   that  price.      The 
intervenor  did  not  petition   the   court  to  have  an  upset  price  l^xed 
and   this   suggestion  was  not  made  in   the  exceptions   ^o   the  report 
approving   the  olan.      The  trustee  was  not  obligated  to  maice  a  bid 
on   its   own   account    and    it  was  aot   able   to  make   such  a  bid  unless 
the  bondholders  put  into   its  Hands  bonds   sufficient  to  be  used  in 
lieu  of   caeli. 

At   the   time   the  intr-rvenor   entered  her  appearance   in  this 
caee    she   owned  #500  worth   of  bondB,      At   the   tii.<e  of   the   decree    she 
seecis   to  hy.ve  acquired  bonds   to    the  amount   of  $4500.      There  was 
evidence  tending  to   siiow  she  deiuaiided  a  price  for  her  bonds  In 
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consideration  of  refraining  from  interposing  otjeotions  to   the 
approval   oi'    tJia   sale   ^md  of   tiie  plan   of  rsorgauizatio.i,      Inttr^venor 
had  a  legal   right  to  do    tuia*     But   oourte  are  slow  to    jivi^  ..^^Hsistaxice 
to   an   owner  of  a  sraall  part  of  obligations  of   this  kixid,   vruo   seei:s 
a  position  where  he  can  profit  at  the   expense  of  otxier  hoidere. 
Eighty- six  p<=!r   cent   of  t)ie  holders  of   these  bonds   are   satisfied 
and  wisii  to  aave   the  olan  approved.      One  holder  (speculating)    objects. 
The  decree  is  affirmed, 

MeSurely,   P,    J.,    and  O'Connor,    J.,    concar. 
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Amii  R.    LESLIE, 

Appellant j.,,^^'^'''""'  7         \  APl^EAL  H^!  CIRCUIT  CUUI^ 

OUNTY. 


A.   R.   E.    .Y/ii'ir,   et  al.,  /     ^         /       ^^    ._.    -X     «     '".^'  ^    ^j 


MR.   JTBTICE  MiTCiffiTT  DEUVIffiED  0.^]^   Ul'IMION  CF  lliE  COURT. 

Anna  H.  Leslie  appeals  f r  xs.  an   order   of  the  Circuit   Court 
entered  January  20,   1938,   whereby    tiia  clerk   of   the  court  was  directed 
to  pay  over   to   the   vi/yants  money  theretofore  deposited  by  her  with 
the  clerk,   under  an  order  entered  June  22,   1^5,    in  a  case   tlien 
pffliding  between  the   parties  wherein  she  T/aa  plaintiff.     The  case 
was  before  this  court  on  former  appeal  (Leslie  v.  Y/yant.   293  111, 
App.   626)   where  a  decree  livhich  dismissed  the  complaint  for  '-ant  of 
equity  was  affirmed. 

The  bill  concerned  certain  real   estate  at  No.   9419  Wabash 
Avenue,  Chicago,   of  which  plaintiff  was  in  possession  and  vfc  ich  she 
claimed  to  own  notwithstanding  a  conveyance  thereof  by  deed  to 
Anna  M.  itoanuelson.     The  bill  prayed   that  defendsint  should  be  re- 
strained from  ousting  plaintiff  from  the  premises;    that    the  contract 
made  with  Anna  M,  Jimanuelson  should  be  set  aside,   the  deed  declared 
to  be  a  mortgage  and  for  general  relief.     While  this  cause  v/iis  pend- 
ing in  the  Circuit  Court  on  Jvme  22,    1935,   an  order  was  entered 
directing  plaintiff  (who  continued   in  possession  of  the  premises)   to 
deposit  ^30  per  month  with  the   cleric  of  the  court,      ^,;300   was  paid   to 
the  clerk  pursuant  to  this   order.     The  final  decree    (which  is  already 
stated)    disrriissed  the  complaint  of  ioina  R,  Leslie  for  want  of  equity 
expressly  provided  the  court  reservec'   jurisdiction  to  pass  on  the 
question  of  whether   tliis  money   should  be  paid  to  Anna  R,  Leslie  or 
the  v/yants.     After  the   decree  dismissing  plaintiff's  bill  iiad   been 
affirme.l   on  January  28,    1938,   the  wyants  filed   their  petition  in  the 
cause  reciting   the   decree,    the  appeal  and  the  affirmance  thereof,    the 
entry  of  the  order  of  June  22,   19S5,    for   deposit   of  the  money  pending 
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the   suit   in  lieu  of  bond,   and   prayed  that  the  money  be  turned 
over  to    the  petitioners.     The   plaintiff  answered  admitting   that 
the  money  was  deposited  in  accordance  with   the   order   of  June  22, 

1935,  but  said   it  w&.s  not    for  rent   as  set   forth   in  the  petition; 
that   the   final   decree   in  the   cause  was  entered   on  iNOvember   SO, 

1936,  and  that  the  pleadings  in  the  case   afforded  no  warrant  of 
authority  by  the  court  to   give  affirmative  relief  in  that  no 
counter-claim  or  cross-bill  was   filed  in  the  cause.     The  court 
was,   therefore,   it  was  asserted,   without  jurisdiction  of  the 
parties  or   the  subject  Bjatter.     The  order  of  January   38,  1938, 
found  that  the  court  had  jurisdiction  of  the  parties  and  subject 
matter  and  that  after  hearing  froEi  all   the  parties  conceme     and 
having  considerefl   the  answer  to  the  petition  and   the  crders  it  was 
decreed  the  §390  on  deposit  with  the  clerk,  pursxiant  to   the  order 
of  June  22,   1935,  be  paid   to  the  Wyants. 

An  examination  of  the  order  entered  June   22,   1935,  dis- 
closes that   the   deposit   of  this  money  was  conditioned  upon  the 
entry  of  an  order  restraining  the  Wyants   (legal  owners)    from  inter- 
fering with  the  possession  of  the  plaintiff.      It  was   evidently 
designed   to   indemnify   the  defendants   for   their   loss  of  rent  during 
such  time  as  they  might  wrongfully  be  kept  out  of  possession  of  the 
premises  by    the  injunction.     The  final  decree  retained  jurisdiction 
to  determine  who  was  entitlec    to  receive  the  money,  and  the  petition 
filed  after   the   decree  was  affinaed  in  this  court  was   sufficient 
pleading  without  the   fiiini-  of  a    formal    cross-bill  or   counter-claim. 
Plaintiff  answered  the   petition  so    there   is  no  question  about    due 
process.     ;no   reason   is    shown  whj^   the   order   should  be  reversed.      It 
will  be  affirmed, 

AFFimiSa. 
Mc3urely,   P.J.,    and  O'Connor,  J.,   concur. 
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lai.    JUSTICE  MAXCHETT  DELIVERED  USE  OPIKlOi:   Oif   THE   COURT. 

Tiiia   appeal,    ooming  to    this   court  by  transfer  Troi':^   tiie 
Supreaie   Court   (Continental   Caiaaalty  Company  y.  Hein .    363  Ill.??89) 
is  now  "before  us  on   rehearing  granted.      The   appeal    is  "by  plaintiff 
froT';   an  order  entered  on  motion   of  defendants  die;  isein.c,  the   third 
amended  bill   of   complaint.      The  motion  was    supported  by  al'fidaTit 
and   counter-affidavits  were  filed   in   conformity  with   the  practice 
prescribed  by  Section  48  of   the   Civil  Practice  act,      i'he  third 
amended   bill  was   filed     karch  31,    1937,      The   record  does  not   dis- 
close  the  date  of  filing  of    the   orijiinal   bill.      The  motion   to   dis- 
miss,  filed  April  10,   1930,  was   Joint  suad   several  and  asserted  the 
bill   should  be  diSTiiiseed  because  plaintiff  was  without   capacity  to 
sue,   because   another  action    representative   in   its  nature  Kas  pend- 
ing to   determine   the  liability  of  defendants,    fHid  because   the  is- 
sues  presented  had  been    adjudicated  against  plaintiff   ia   a  prior 
proceeding   in   that    suit. 

The  material   facts   are    that   on    and   prior  tc    July  21,   19  27, 

plaintiff  was   a   corporation    under   tiie   laws   of  Indiiina  aut  -orized 

to    ccndact   a  surety  business   in  Illir.ois   and  6ew  York,      Its  Illi- 

ofi'ice 
noij/v^as  at  910   South  Michigan  avenue   in  Chicago,      Ihe  ^luilv/aukee- 

Western  State  Bank  was   a  banking   corporation  under   the  laws  of 

Illinois,      It  desired  a  stay  of  execution   on   a  judgment  obtained 

against   it  in   the  Supreme  Court  of  l>iew  York    4n  faror  of  the  Public 

Jlational  Bank  &  Trust   Company   and  requested  plaintiff   to   execute 

a  bond  upon  its  promise  of  indemnity.      The   jud^ent  of  th,e  Supreme 
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Court  ol*  Hev  York  was   affirmed  March   31,    1928.      Xhe  l.il'vaulcee- 
Westem   btart^  Bank  failed   to  pay  this   judfeiment,      llie  Public  i.ational 
Bank  and  Trust   Company   eued  plaintiJ'f   on   its  Lond,      liie  .liilwai.uk sre- 
Westprn   State  Bank  failed  to   defend  the    suit   or  advise  plaintiff 
with  referex;ce   tc   it,      July  10,   192o,    the  Public  -National  hmik.  and 
Trust   Company  recovered  judgUient   a^airist  plaintiff   for  $11,285,01 
with   interest   and    costs.      The  ikilwaukee   bank  refused   to  puy  this 
judgment  as  demanded,   and  on   July  12,   1928,   plaintiif  paid  tne 
judgment  and  then  dftnanded  that  the  Milwaukee  Bank  (wtiioh  at  that 
time  had   changed  its  najne   to    the  American  Bank  and  Irust  Ooiupany) 
repay  it.      The  kilwaiikee  Bank   refused,      July  31,   192b,   plaintiff 
sued   the  American  Bank  &.  Trust  Company  in   the  Superior   court  of 
Cook   county  on   its  pros.ise   to   indesxiify,    £.nd  inarch  27,   1931,  ob- 
tained ju(?gment   for  ^1S,943.95,    on  wniciu  execution  iesued  and  was 
returned  uneatiefied   June   6,   19  31, 

August  1,    1930,    the  Aoterican  Bai^k  &  Trust   Company   entered 
tnto  a  consolidation  agreexiient  with   the  Armitage   ijtate  xarik,    another 
bankinp   ccrnoration  organized  uiider  the  laws  of  Illinois,     iiy   the 
terms  cf  the   agreement   the  Armitage  State  Bank  tooii  over  all   the 
assets     of  the  Trust   Coaipany  Bajik,      The   capital   stock  of  the  Armi- 
tage State  Bank  was  increased  from  ^^200 ,000   to  ;#250,0u0.      The   out- 
standing stock  of  both  banks  was   surrendered  to   the   consolidated 
bank.     Holders  of   the  Ari^itage  State  Bank  who   joined  in  tne   oon- 
Bolidation  received  on   equal  nuuber  of   snares  in  the   consolidated 
bank,  while  like  holders  of   stock  of   the  Trust  Oonpaay  Bank  re- 
ceived  one   share   in   the   consolidated  bank  for   every   six  share* 
held   in   the   Trust   Comp:uiy,      The  debts   and  obligations  of  every 
kind   and  nature   of   the  Armitage  Bank  were   asBumed  by  tne   consoli- 
dated bank.      The  deoosit   liabilities   oi    trie  Trust   CoL.pany  were 
assumed  but  no  T>rovicion  was  ir.ade  lor  paying   the  indebtednese  due 
to  plaintiff.      The   consolidation   agreei^.ent  by  its    terms  was   to 
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TDecome  effective  upon  approval  of  2/3  of  the   shares  of  stock  in 
each  of  the  participating  bajiks,    and  the  filing  in   the  Recorder's 
office  of  the  document     required  ty  law,      Plaintiff  was  not  a     party 
to   the   consolidation  agreeiaent  and  did  not   consent  to   it.      The 
consolidated  bsunk  continued  in  business  until   June  9,   1931,  when 
it  was   closed  by  the  Auditor  of  Public  Accounts,      On   July  22,   19  31, 
a  receiver  was  appointed  and  the  appointiuent  approved  by  the 
Superior  court  of  Cook   county, 

February  19,   19  32,  Harry  it,   Grover  and  others,    creditors 
of   the   consolidated  bank,   filed  in   the  Superior   court   a  representa- 
tive  suit  for  and  on  benalf  of  all   creditors  of  the   consolidated 
bank  against   the  bank   and  its   stockholders  to   enforce   their   consti- 
tutional  and   statutory  liability.      The   case  was  i4o,    552840,      There- 
after,  an  amended  and    supplemental  bill  was  filed,    and  on   June   4, 
19  35,   a  decree  was  entered  which  found  unsati8fi.ed  liabilities  to 
the   amount  of  #386,610,65.      The  number  of  creditors  was  found  to 
be  9  500,  and  Judgment  was  entered  against   the  stockholder  defendants 
according  to    their  respective  liabilities  as  found  by   the  decree. 
The  decree  directed  that   an  injunction   issue  against   creditors 
bringing  other   suits  against   the  stoekirioldere  without  leave  of 
court. 

Defendants  argue  that  plaintiff  is  without   capacity  to 
maintain  this   separate   suit   as  an  individual   creditor  because  of 
the   representative  suit  pending  in  behalf  of  all   creditors.     We   are 
not   convinced.      It  is  undoubtedly  true  plaintiff   could  not  maintain 
an  Individual   suit   against   stockholders  of  the  consolidated  corpora- 
tion because  of   the  representative   suit   in  which  the  liability  of 
the   consolidated  bank's   stockholders  has  been  definitely  determined. 
(Golden  v.    Gervenka.   278   111.,   409;    Zimmerman  v,   Zeimer.   363  111. 
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220;    Sanders  v.  Ifcercliaiits   State  Bank.   349   111,,    5i7;   Heine  y^    T^egen. 
362  II].,    3f57.)      Plairtill"*&    suit    is  not   afeainet   the    cons'^lid^^ted 
"bank  nor  gg.<ainst   its   etockLoldere,      It   ie   ag-iinst    th©  Stilv^auk^e- 
Western   State  Bank   (alsc   known    as    the  American  Eaiik  A   Traat   Co.) 
and  its    etockfaolflere,      Plaintili'    is  a  Judgmen';   creditor  oT  that 
"bank.      The   amended  till   avers   plair  til'l'   is   tiie  only   CAe:;itor  ol' 
that  tank,      defendants   say  this    is   a  mere    conclusion,    and   tnat    it 
K&B  asserted  otherwise  in  an  affidavit  presented  in   support  of   the 
motion   to   disn-iss,      11    the  affirmation  of    this  fact  was  a  mere   con- 
clusion  the   denial  of   it  was  also   a  conclusion,      under   section  48 
of   the   Civil  Practice   act    tae   issues   should  have  been    tried  out   at 
the  hearing.      Ihe   record  shows    that  plaintiff  was  a  crs  iitor  of   the 
Milwaukee-w'eetern   State  Bank  long  prior   to    the   date  of   its   consoli- 
dation with   the  Armitage  State  Bank,      Plaintiff   did  not    in   any  way 
take  any  part  in   the   consolidation  proceedings   and  did  not   accept 
or  agree   to    suhstitute   the  liability  of   the   consolidated  hank  for 
that  of   its   original   creditor.      The   substitution   could  not  be  made 
vlthout  plaintiff's   consent.      The  obligation   of  the  kilwaukee  Bank 
was  not  wiped  out  by  its   consolidation  with  another   corporation. 
The  banking  Act   (cnap.    16-^,    see.    12,    111,    State  Bar  Stats.,   1937, 
p,   105)   provides   that   tne   consolidation  of   one   such  corporation 
with   another   "shall  not  affect   suits  pending  in  which   such   corpora- 
tions or  corporation   shall  be  parties;   nor   shall   such   changes  affect 
causes   of  action ^  nor  the   ''^i-P^ta  pi\  veTBono  in   axixjo^jc^^^  ',   nor 

shall    suits  brought   against    such   corporation  by  its   former  naae  be 
abated  for  that   cause,"      Defendants  who  moved   to   diemise  plaintiff's 
third  amended  complaint  were   twenty  in  nuaber.      Only  two  of   these 
were   stockholders  of  both  the  Milwaukee-Western   State  Bank   (whose 
name  was    changed  to  American  Bank  &  Trust   Company)    and   the   consoli- 
dated Ar!.,itage  State  Bank.      There  were,    therefore,    eighteen    stocL:- 
holders   of   the  Am«='rican  Bank  &  Trust   Coupany  v.'ho    did  not   exchmife-a 
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tiielr  etock   Tor   stock   irj   lihe   coneolldated  "bank.      The   stock  cl'  thee* 
persona   (dei'eQdants  inere)   wae   apparently  dispoeed  of  t;/   rsle   to 
the   consolidated  tank  or  to   some  other  person.      The   acatodJtvent  of 
Section  12,   requiring   that   stock  of  'holders   ^iseenting  should  loe 
paid  for   at   appraised  value,   while   enacted  at   this   t'jie  had  not 
teen  ratilied  by  referendum,    (see  Section  12,   p.    195.)      It  aay  he 
that  the  provisions  of   the   section  were  voluntarily  followed  "by 
the  parties   interested,      At   i^ny  rate   taese   eighteen  persons  never 
beoame   stookholderB   of   thf    consolidated  harik.      Two  delendarts  were 
Btookholrlers  of  both   the  kil'^aukee  or  American  Bank  6c  Trust  uo. 
and   the   consolidated  Ai'iaitape  State  B&jik,      If  these   t^o  might 
prop»  I'ly  be  het'.rd   co   otjcct   to   two   suite  based  upon   their   consti- 
tutional  and    statutory  liability   it  would  by  no  Lieans   follow  that 
these   eighteen   stockholders  (who   never  became   stcckixolders  in  the 
consolidated   bank   and  wno  have  never  been  jjiade   defendants   to  any 
suit  to   enforce  their  liability)    should  now  be   .leld   to  be   exempt. 
Ho   case   ie   cited   in   the  brief  pressiting  a  similar  situation.      On 
principle   it  would   seem  that  as   against  plaintiff   these   eighteen 
stockhol'^iers   of  trie  kilT^aukee-Westem  State  Bank  are  liable  if   (as 
is  alleged   in  plaintiff's    third   suEcnded  complaint)    the   indebtedness 
of   that  baxik   to  plaintiff  acrrued  during  a  period  of   time   in  which 
these  defendsuits  -were  holders  of   stock  in   the  Milwaukee   atate  Bank. 
It  aay  well  be   (as   cases    cited  by  defendants   indicate)    that   after 
the   consolidation   the  Armitage   State  Baiik  by  reason   thereof  was 
liable  to  plaintiff  for   this  indebtedness  in   case  plaintiff   sleeted 
to    enforce    the  liability.      It  r^ould  by  no  aieans   follow  that   these 
eighteen  were   released  from     their   liability, 

iuiother  ground  alleged  for  the   disruissal  of  the  bill  ras 
th*t    the   issue  had  been   adjudicated  in   the  prior  proceeding  wjrjich 

Was   a  bar  to   this    suit.      The   record   snows    that   in   the   c:'.se  brou.;ht 
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by  the   Auditor,  X'.o.    f540196   in    the   Supei'ior   court,    plaintiff  filed 
an    intervening  petition    getting,  up   facts   as  lieretol'ore  recited 
ooneernint   the   iadebtedxieas  due   to   it    =^iii    wis   circuiiistancas  under 
which  the   consolidation   of   the  t^'o   baiiks  took  plsice.      The  pctiiion 
averred  tiat   triere  '■rere  no   asBete   ir.   tne  d.ebtor  li.:»nk  out  of  which 
this   ju'lt,jient  might  be   sati-sfied,    and  that   tiis   transfrir  of  assets 
to   the   consolidated   corporation  wae   as   to    it   Jxftudulent    ;md   in 
derogation   of    its   ri^-^its.      The  petition  pr&yed  the  recei\rer  be 
required  to  account  for  all   assets  recteiTed  froui  the  Aiuerican  Lank 
and  Trust  Ooiipany  and  tiiat   these  assets  be  deolar«d  to   be   iiux^ressed 
with  a  trust  in  plaintiff's  fa'vor   and   the   receiver  required  to 
satisfy  the  debt    to   plaintiif  out   of   such  assets.      The  receiver 
demurred   to   tue  petition  and  the  demurrer  vas   sustained.      It   ip 
now   claijned   that   the  ruling';  upon   the   deE^urrf-r  there   amounted   to    «x; 
adjudication   ol'   the   isfsues  here  presented  by  plaintiff's   coinplaint. 
We  cannot  accede   to   this  view. 

The  defendarjts  nanied   in   the  petition   were   the  ArmitEge    i^tals 
Bank  and   its   rRoeiver  appointed  by  the  Auditor  and   in    cnarge  of    the 
property  of   the    consolidated  bank.      The   defendants  here   are   tne 
shareholdeifB   of   the  Milwaukee-Weptem   State  Bank,      The  paroies   are 
not   the   sacie,      in   the   second  place,    the  issue  presented  upon   ti^e 
petition  was  whether  the  property  described  in   it  had  been  fraudu- 
lently transferred  in   such  jaannsr  as  to   iiiipreee  a  constructive 
trust  upon   it   in   plaintiff's   favor.      The    issue  here   is  wnether    uia 
deferidarits   are  personally  liable   to   contribute   to    the   satisfaction 
©f  plairitiff  •«   judgment  by   rf-ason   of   tnfiir   constitutional   and 
statutory  liability,      Keither   the  parties,    the   subject  matter  nor 
the   Issues   in    tliese  two  tsroceedings   are    ide:j,ticRX,      Under  such 
circuajstances   the  rule  of   res   adjud-icata  is  not   apulicable,      (^ioff- 
man  v.   Hoffman .    330  111.,    413;   Peotile  v.   Hart.    532  111.    467;   iuucig 
is_SieJJrnj^erBUv_o£Alli^^        357   111.    369;   .lardinj-;  uo.    v.   iiardxni,:, 
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358  111.,    417;    Growdpr  Seed  Co.   t.    Industrial   Gomiaiaslon.    34?  lii, 
86;    and  JPeople  ▼,    C.    &  E.    I.   Ry.    Co..    336  111,    506.)      Ii6  hold 
neither  the   doctrine  of  reg  adjudicata  nor   its   compgiriiori  doctrine 
of  eatoppel  by  verdict  is  applicable. 

Plaintiff   contende   that   the  pendency  of  the    eui'o    to    enforce 
the   Btatutory  liability  of  the   etockholcters  or  the  Armitage  State 
Bank  is  not   pleadable   as  a  prior   suit  pending  in  defense  of  plain- 
tiff's  action.      Ihe  liability  of   euch  stockholder*   cani^ot  In  the 
nature  of  things  be   established  upon   an   equitable  basis   other  than 
\>j  such  a   suit.     We  think  the   court  in  its  discretion   and  as  a  laat- 
ter  of   convenience  might  have  properly  directed  that   all   the  stock- 
holders of   the  Milwaukee-Weatein   State  Bank  who   exchanged   their 
stock  in    tha.t  bank   for   stock  in    the   consolidated  bank  should  have 
their   rights  deterrained   in   that  prooeeding.      However,    this  would 
not   justify  an  order  disfuissing  plaintiff's  bill,     i^'laintiff  is 
entitled  to  maintain   its   suit   against    the  IS   stockfiolderB  of  the 
Milwaukee-WeBtera   State  Bank.      As   to   the  remainder  ol    tae   defend- 
ants who   are   already  impleaded  in   tue  prior   suit  against   the  Armi- 
tage  State  Bank  anfl  who  by  the   consolidation  became   stockholder* 
of  that  bank,    it   iB   entitled,    if  it   so   desires,   to  nave   an  account- 
ing.     If  the   suit   should  have  been   dismissed  as  to    these  two  defend- 
ants,   it  nevertheless  was   error   to   dismiss   it   for  want  of  equity  as 
to  the  other  defendants  who  were   stockholders  of   the  itilwaukee- 

Westem   State  Bsnk  who  never  became   stockholders  of  the   consolidated 
bank  and  who  ?.'ere  not   defendants    to    the  bill   brought    to    enforce   t/ieir 
liabilities   as   stoclihrilders   of   that  bani:. 

The   judf^ent   is  reversed  and   the  causae  reciaiided  with  di Tac- 
tions  to  deny  def enaax.t's  tiotion   to   strike  and  for  rule  to   answer, 

EBViiHSED  Ai.D  REMAlvilXBD  WITH  DIHECTIOiiiS. 
McSurely,  i\    J, ,    specially  concurB.  Sea  next  page. 

O'Connor,    J.,    dissents.  •  «  « 
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i'cBurely,   P.    J.,    specially  concurrinfc-:      *i  th   the  ur.deretaaiding 
that   the   eighteen   stoolcholderg   ol'   the  milwaukee-Western  Bank  vho 
are  defendantB  here   are  not  delendonts  in   the   representatiire   suit 
against    the  Armitage   State  EanJc,    and  tuat   plaintiff  must   nrove    tliat 
it   Ir   the   Pole   creditor  of   the  Milwaukee-Wee  tern  3tate  iat^k,   I 
concur  in   the   foregoing  conclusion. 


O'Connor,    J.,    dissenting:        I   dissent  hecause   it  has  Tjeen 
repeatedly  held   that   an   individual   creditor  of  a  bank  aay  not  main- 
tain a   separate   suit   against   stockholders   of  a  defunct  b&nk  irhen 
there   is  pending  a  representative   suit  on  "te-alf  of  all   the  creditors 
of  the  tank  against    the  bank   stockholders,      it  was   so  held  by  the 
Supreme   court   in   the  opinion   trsjaef erring    this   case   to   this   court, 
where   eome   of  the   foi'a'^r  opinions   of  our  tJuprefie   court   are   cited. 

In   transferring,  the   case  kr.    Justice   bione ,    ii-   delivering 
the  opinion   of   the    court    said,    366  111,    289,    p.    £fj'j:         "On  Jj'ebruary 
19,    1932,    a  representative   creditors'    suit    agaii^st  the  Axa^itage 
State  Bank  ^snl  its   stockholders  was   filed   in   the  ijuperior   court. 
l"his   cause  riroceeded  to   a  decree  fixing  liability/   of  various   stock- 
hol'ierB   and  retaining  jurisdiction   to   further  iisar  the  proceediiig 
by  bringing  in  other   e  toekliolders  not   sorved, "     And   continuing 
(pp.    391-292): 

"In    tnia   third  amended  coaplaint   of  appellant   the   allega- 
tion  is  made   t'lat  the   oomplains.ixt   is   tlj.6   only   creditor  ol    the 
stockholders  of  the  American  Bank  and  'irust  Compaiiy,      The  affidavit 
of  defendants   sets   out   the  proceedings  in  which  appellant    sought   to 
have  its   claiia  alloved  as  a  preferred  claim  against  the  assets  of 
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the   American  Bank  &  Trust   Company  held  by   the  Armitage  iitate  haiik. 
This   affii^x-it   ?il80   states   tiiat   the   complainant   is  not   the  only 
ere  <itor  aguinst   the   stockholderB  ol   the  Aiuericau  hSkOk  iic  Trust 
Compsny,   tut    that    there   are  many  creditors  who   appear  isi   tiie 
representative   suit   filed   in   the  oupeiior   court  against   sucxi 
Btockholders,    ***"     And   it  was   lurtner   said  (p.    263): 

"The  lack  oJ"   capacity  oi"  a  creditor   to   sue  in  ais   own  be- 
half in  a  case  oi  this  kind  has  been   so  well   settled  in  tXi-is   State 
that   there   is  no  longer  a  question   existint,  as   to   this  point, 
Zimaeiman  v,    Zeimer.    363  111.,    220,    and  Golden  v.    GervenKa.    £7d  id. 
409,    definitely  held   that   an   individual   creditor  laay  not   lile  or 
carry  on   a  separate   suit  when   there  is  pending  a  representative   suit 
on  henalf  of  all   oredi  lors.     Likewise   the  liability  of  bar^k  stock- 
holders hiS  been  definitely  settled  by  numerous  decisions.*' 

Plaintiff   should  be  required  to  have  nis  claim  adjudicated 
in   the   represenittive   suit,    andi   ii'  any  stockholders  have  been  omit- 
ted  as  defendants   in   that   suit   the  court   should  see  that   they  are 
brought  it  because,    as   stated  by  kr.   Justice  atone,   the   Superior 
court  by  the  decree   entered   in   the  representative  suit   retained 
jurisdiction   "to   further  near   tne  proceedings  by  bringing  in  other 
stockxxolders  not   served," 

Ihe  banks  were   consolidated  August  1,   1930,    ai.d   the   consoli- 
dated bank  was   closed  by  the  Auditor  of  Public  Accounts  June  9, 
1931   -   about  10  months   after   the   consolidation.      It   seems  incredible 
tnat   there  is  but  one  creditor  of  the  Aiaerioan  Bank  &  'iruet  Company, 
which  was  one  of  the  banks  entering  into   the   consolidation. 


Xiaa  fi£Ur   ion  si  o'liMni^Xqiaoo   sxid   ieiii   as&MSa   oaIi>  iivmti'i'tm  si/fl 

Siiv    ri  "i^agqi;   oiiw  «'SeJii/<*'ic>  ^jaaai  s-jjb  aisrf^   ^sifj-    tuff   ,\;nsqiaoO 

:i(.<i&    ,q)  i)ifi8  «»ii*u;/'t  ««w  il  6aA     «««*   ,«i»jbIorfjtoo*t 

-ad   ii*o   exi    at   sjjb   o3   loi'JtietD  «   ^o  -^id-io^caa   te  :ift-<iJ!  sriT" 

•;^«j'ii  «x.i^  Ai  biiJLii9&   ila'x  ob    aae^  aaa  biitiL  shit    i-o  »aao  a  ax  'tlBti 

tiaioq  aiiiJ    Ov    as  ^aiisiAS   aoijs^up  «  i3:gayil  aa  ei    5i9ii:i   SajH 

.bi  oVS   ^aAaavioo   ,v  x»i>ioi)  bOB   ,oas   ,  .III  SdS   . TSffli»S   ^r  atujci^amiS. 

i<i  'Dill   ioa  x^sn  loiihai'j  l^a&ivibiii   cm  ijttii   bX»xI  ^IsJ-xai'tsi)   ,90^ 

Jiija   svxJciUi39«-i  uiw  ^X0f9   ©J'aiiiQaB  £   no  •\fixeo 

-ilso.'e  ilitsd'    £0   \^Jj.xJ:u.  .  :Xns:a.A>.).     .etsej  jtbdio    LLa    to  llaa^d  ao 

**  .aaei-Qiii^h  auoisuijii  -^d  bslitas  Y.lfit^ilt»b  ixoed  tied  ai9bloA 

u-j4>-i\u-}Ulb»  mljsxo   ata  »r&a  oi  Jbsixupst  9<f  biisode   TtliatalH. 

-jxiao  xiaed  avail  aisi)XoxtJioo^a  ^jne    tl    Oae;    .tlua   avicf^UasBsiqrfti   •ri*   al 

jXtj  ^erU   itiixlt  dss   blx/oiis   iiisoo   Siii    iius   fatit   rti   uiiiabna'teb  na  h9t 

6ftiii:e,>9"i  iijua  svi;t£cfn»B9iq9i  siti    nl   S»T»*iri9   9Bto»b  «dt  x^  i'suo9 
fiidio  ax  snijjniiflf  ^cf  a^aiba^ootq  «nj   tstu-i  asiii-tja't   o*"  aoiiolbainut 

".fiarxda  ion  BtibloxULoASa 

,S  »tuil>  Bjano  OA  oxl'lif^  lo  lod-ibuA  »ii^  ycf  i>»«Qlo   a^w  iducf  fca^afc 

ftXcTl^e'xsnl  efflstaa    si      ,aottabiioaaoti   eP.s   tetli-   sil^aoia  01  iuo<Sm  ••  XfiQl 

(\[nfi<;raiCo   inuxl  m  'M.a&ii  ssBoLiamA  inii  'to  i;0'tl.6!»io  »ae   iisd  tl  9i»iii   )adi 

.aoLiabliotaoj   siii   oiai  ;^nx-x«>;tn»  a:iUijiid   arid'    lO  sno   a^w  ilaXxlw 


40124 

JOSBPH   COM, 
vs. 


Appell  le , 


DAVID   COHL    '^5    J.M.y.S  B/-JI!SR, 

Appellants.  ) 


I»  OOURT 

297  I. A.  643 


im.    JUoTICB  O'COffiOR  DELIVlRiSD  THE  OPIJJJiOiSI   Oi?'  TxCi   COURT, 

Josepii  Colm   J'ilod  hie   coaplaint   in   cliancery  against  defend- 
ants   in  -Thich  he  allege.i,    in    substance,    that  in  1933  he   and  defend- 
ant David  Co'al    entered  into    an  oral   agreement   Tor  a  joint  tusineBB 
venture   to  Tsuy   certain  "bonds;    each  was   to    i'urnisa  hall"   the  neces* 
eary  moneys   and   divide   any  profits  ec.ually;    that  Icter   they  pur- 
chased five  ^1000   real    estate  bonds   of   the  Hamraond   Staiidieh  oom- 
pany   of  Detroit,    for  §1200,    and   at    another   time  more   of   tne   eame 
bonds,    of   the   face  value  of  |>16CC,    for  $448;    that   tne  bonds  were 
aftei-ward  registered  i:.   the  name  of  defendant  Baker;    that    severad 
months  later  a  r^isagreeinent   arose  between  plaintiff   cind  defendant 
Gohl ,    ;m.i.  plaintiff  •was   desirous   of  '5iss?olving   the    ^oint  venture. 
The  prayer  was   that   the  joint  ver. tare  or   copartnership  be   die- 
solved,    an   accounting  token   and  a  decree   entered  for  any  balance 
that  might  be   due   from  either  plaintiff  or   Cohl;    that   defendants 
be   enjoined  frum  sellinij  or  otherwise  disposingj  of   the  bonds. 

Delendunts   filed  sxi   axiswer  and  a   counterclaim.      The   sub- 
Gtance   oi'   thf   allegations   are   ti.at   the    oral  agreement  between 
plaixitiff  and  defendant   Cohl  was   adoaitted,    but   it  was   averred  that 
under   the  teruE   of   tlie  oral    agreement  plaintiff  and  defendant   Cohl 
were   to   purcnuee   tax  i?arre-nt8,    Jury  vouchere   and  other   types  of 
securities   i'lsued  by  the   taxing  bodies   of   Cook   county,    as  well 
as   rftal    estate  bonds,    and    that    tliey  claicied   the  bonds   in   question 
as  belonging  to    them;    that   in   addition   to    the  bonds    involved  there 
ras    still   a  balat^ce   iue   I'rom  plaintiff  growing,  out    of   the   trans- 
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actions   carried  on  by   the  parties.      The  prayer  ol    the    coiinterolaiai 
was  that  the  partnership  Ise  rlissol"?e'^,    a  r»?ceiver  appoint-^d,    the 
Burolas   Aivif'ed  between    the  parties,    ;^d    that  plaintii'f      co   en- 
joined  from  opening  a  safety  deposit  box  in  whicii   the    sscurltiea 
oi'   the   copartnership  rere  kept,    etc. 

Defendant   Gohl   also  filed  what  he  designates   "a  separate 
action   in  law"   as   a   counterolaim,    alleging,   that   on  J.ovember   23 
and  Decemlaer  12,    1934,   plaintiff   assaulted   and  Injured  him,    and 
claimed  damages      of  #15,000   for   each  aseault. 

Plaintiff  filed   bxi   answer   to    thr   count erclaira  ir.  vmich  he 
alleged  he  had  invested   in   the  partnership  #10,000,  while   defendant 
Coh.1  had   invested  but    4?10G0,    although  it  had  teen  agreed   that   each 
would    invest   an    equal    amount.      He   also   denied   the   charge   of  assault. 
The    case  was    referred   to   a  master   in   chancery  who    took   the   evidence 
and  made  hie   report.      The  ing.ster  went   into    considerable  detail    in 
discussing  the    evidence   as    to    the  xietJood  by  which  the  parties   c!id 
business  un-^er  the  oral   agreement.     He   stated  the  account,   which 
was    that  plaintiff  owed   defendants  $291,53,    and  that   plaintiff  was 
entitle  1   to   an  undivided  one-half  interest   in    the  Hartonond  Standi sh 
compsuiy  bonds  of   the   face  value  of  |6600,    and  recoimo  nded  that    a 
decree  be   ent  >^red   dissplving   the  partnership;    that   defendants  be 
ordered   and   directed  to    surr'-nr^er  the  bon.^;^   to   a  clerk  of  the   court 
and   that  upon    such   surrender  plaiatiff  be  decreed  to   be  indebted  to 
defendant   Gohl   for  $291.53,    and  that  the   court  retain   jurisdiction 
for   the  purpose  of  enforcing    the   terms    of   the  decree,      Obiections 
to   the  report  wptp   I'il^d  by  both  par-les;    t.ey  were   overruled   md 
ordered   to    ptrnr?    as    exceptions  raid  ^-rere  overruled  by   the   chaneeller, 
▲  decree  was   entered   as   recommended  by  the  master  and  defendarits 
were  required   to   deposit   the  bonds  --"ith  the   clerk  of   the   court 
within   30   days;    an''   it  was  furtiier  decreed    that  upon   surren0.er  of 
the  bonds    they  be   sold  by   the  m-eter   r-nd  the  proceeds   divided  b«- 
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tween  plaintiff  and  defendant   Cohl.      Defendants  appeal, 

Defendsxits   alone  have   filed   a  brief  izi   this    court.      They 
contend   that    James  Baker  is   an  innocent  bona  fide  purchasrr  cf   the 
bonds   in   suit,   he  having  purchased   them  from  defendpont   Cohl,   vhc  was 
his  brother-in-law,    luid   therefore  the   decree  is   erroneous.      ITie  mas- 
ter in   analysing  the   evidence  found  that  Eaker  icnew  the  fc.cts   in 
the  matter  and  was  not  an  innocent  purchaaer.     Baker  did  not   testify, 
and  we   think   it   clear  the   evidence  warranted   tiie   fixiding   of  the  mas- 
ter and  of  the    chancellor.      Certain   it   is   tuat  we    oani.ot    say  the 
finding  of  the  master,    approved  as   it  was  by  the   chaxioellor,    ie 
against   the  manifest  ^^aifc^t   of  ths   evidence,    and   in    these    ciroum- 
stances  we   are  not  TTarranted  in   disturbing   tne  decree,     Paaedach 
T.    Auw.      364    111.,    491. 

It   is   also   said    uiat   "the   decree  is  erroneous  and  defective" 
because  it   fails    to   completely   settle    the   "partnersiiip   accounts" 
and  all  matters  in   controversy,    and  fails   to   follow   the  provisions 
of   tJae  Uniform  Partnership   act,    especially  sections  40   and  18(a); 
that   the  decree  fails   to   determine  Cohl's  interest   in   the  remaining 
assets,    tJiat   it   failed  to    consider  the  good  will   of  the  partnership, 
which  has  been   retained   and  left  in   the  possession   of  plaintiff.     We 
think  there   is     no  w«rit    in   these   contentions,      I'he   accounting  aade 
by   the  master  goes   into   detail   and    shov.'s   that     plaintiff  oTes   defend- 
ant  Cohl   ,?291.53,    an'-T   that  plaintiff   is   entitled   to   a  one-half   in- 
terest  in   the   1^6600   face  value  of   the  bonds,     iJothing  has  been 
pointed  out    to    show  that    there  was   any  good  will   of   the  partnership 
at    any  time,      I^lo  books  of  account  were  kept    and  no   bank  account,    but 
the    securities   arid  money  of   the  partnersiiip  were  kept   iii   a   safety 
deposit  box  over  which  plaintiff  had  control   except   tnat  defendant 
had   the  bonds   of   the  face  value  of  |6600    in  his  possession   or  in 
the  possession  of   defendant  Bajier,      iv.or  is    there  any  merit  in   the 
contention   that   the  decree   requires  defendai^its  to   deposit   the  bonde 
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with  the    clerk  of   the    court.      Since   they  were  in   defer; dants' 
poe?e3Eicn    thfr?   is   nothint^  dil'ficalt    i'or   defendants   tj   oo    in 
carrying    out    this  part   of   f^e   decree.      llie   only    tl..in(_^  tney  b.-.tcl 
to    do   was   to  hand  over   the  bonde. 

We   think   the   decree   oUftiat  not   to  to   distarhed,    an;]    it  is 
affirmed, 

kcSurely,   P.    J,,    and  Matohett,    J,,    concur. 
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HERBERT  CARL   JOHKSOE,       t        '  £ 

.PP..W   )  /     297  I.A.  643^ 

Mi,    JUSTICE  O'COlifcOR  DELIVERED  THE  0PI£*I0K   OF   lilfi   COURT, 

Ov  tober   7,    1936,   L&ars    lermaim   filed  .her  till   to   iorecloee 
a  trust  deed  feiven  ty  defei.dant  Hcrtert  Carl   Joionson   and  iiis  wii'e, 
llizabeth.  Hel«n   Johnson   (Elizalsetli  died  in  1936)    to   secure  an 
indebtedness  of  #2900   evidenced   by  tiieir  note  dated  April  26,   19  24. 
The   trustee    in   the  trust  deed  was   also  made  a  party  defendant. 
After  the   caee  wae  at    issue   it  was  referred  to   a  iiiaster   in   chancery 
who  made  hi  a   report  aJid  reeoiiimended  a  decree  oi   loreciiOBure,      The 
master  found   t'lat   defendant   should  be   gi-^en   a  credit  of  ^1206.69, 
whicli  was  made  up   of   five   iteiris   and  after  deductinji,  these   ttiere  was 
a  balance  of   orincipal   due   of  #1693.31;    that   plaintiff  was   entixled 
to   interest   from  the  date   of   the  note,   April   26,   1924,    to  ^ay  16, 
1S37,    aggregating  #2167, ti8,   making  a  total    the  aiaster  found  due 
frofi.  defendant   to   plaintiff   of  ^3S61,19.      'Zxi.?i  master  also   found 
plaintiff  was   entitled  to  ^250   solicitors'    fees.     Objections  to  his 
report  were   overialed  and  they  were  ordered   to   siand  ae   exceptions. 

The   chaj.iGellor  found  ,j,ll   of   tne  principal  iasd  been  paid 
•xcept  $500,      ^1600  naTing  been   paid  in   cash,    ;dnd  that   defendant 
■was   entitled   to   ^900   for   board  and  lodging  furnisiied  by  niia  to 
plaintiff   at   the   rate   of  #100   every   six  months,    leavin^i  a  balance 
of  $500;    and   taat  plaintiff  was   entitled  to   ,ii45   interest   on   tjie 
#500  from  October  26,    1936,      xhe   decree  also    found   tnat   defendant 
was  liable    for  the   costs,    including   court    costs,   iuaster's   fees   and 
attorneys'    fees,   laaiiinfe  a  total   of  :»1141, 55.      As  we  understand   the 
record,    thiff    sum  was   deposited  by  defendant  vritii  the   clerk  of  the 
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court   in  aoc'rdarice  witii  the   terius  of  the   decree,     FlairitilT  prose- 
cutes   tiiia  appeal,    conteridifiti   tiiat   th.e   sitiouxit   f-jurid  iij    the  iv.8.slet 
to  be   due  iier  ie   the   correct   amount, 

I'he  record  disclosee   tnat   defendant,  Hextert   Carl   Johnson, 
was  lu'irried   to  plaintiff's   daufe^iter,  Eliasabeth  Helen   Joixnaon;    t.-at 
in  1923  plaintiff,   defendant  arad  iiis  wife  all  went   to   live  in 
plaii.tiff 's    cottage;    tlxat  April    26,   1924,    plaintiff    ecld  the   cot- 
tage,  to   defeDdarji;    ancj  hie  vife   for  |?'3,0C0;    that  C'lOO  was  paid   in   cafiia 
and  defendant   Johnson   s^d  his  wife  f,;ave  plaii:tiff   their  note  for 
#2900,    the  tal^jfice   of   the  purchase  price,    pa;al.le   in    installJiaents 
of  OlOO   every   six  i.oiiti..B  begini.ing  Octoter   26,   1924,    O'.acating   a 
truet   deed  on    the  property   to    Bticure  payrient,      xhe   inBtalliuent   note, 
which  iy   in   evidence,   teare   endorsements   to    the  effect   tiJ-s^t   defend- 
ant     paid  the    interest   to   April    26,    19  25,    .'uad  also  paid  ijlOO   every 
six  ^ionths  on   account  of  priiicipal,    the  ia-st  payment   teing  Octcher 
26,    1931,    -   a  total   of  15  paj'mei.ts  of    jylOO    each,    aggregating  ?M500, 
Tnere   is   also    in   evidence  a  receipt   si^ed  by  plaintiff  for  OlOO, 
dated  April   22,   1924,   two   days  before   the   execution   of  tne  acte   and 
trust  deed  in   foreclosure. 

Defendant   testified  he  made   each  of  the  payiiienta  endorsed 
on   txie  back  of  the  installment  note;    that    the  payiiients  were  made  to 
plaintiff  peraozially  iu   the  presence  of  defeiidant's  ^ii'e,    and   that 
on    eaon  occ&sion  piaiutiff    turned  back   the  \flO<j   for    safe  Itesping  to 
defendant's  Avife,  who    took   care  ol'   all    business  .ajsv.ters   for  iiifT 
mother,    the  plj.intiff, 

Dfefsiidant'e   testh-^ony   is   i'urther   to   the   eff  f?ct   t.ift  t   in   April, 
19  25,   when  he  paid   the  last   intertst,   plairti.if   told  aim  that   there- 
after   ish.(t  ^^ould  not   ask  lor  aiiy  aiore  interest,    and    th^t   when  he   paid 
the   l£.8t   llGO   on  Cctobpr  26,    1931,   plaintiff   told  aim  ne  need  ^ake 
no    furtner  payiiients   on   the  principal,    that   all  plaintiff  desired 
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was   to    contiuue    to   live  frith  r^el'end.ant   sxid  .aia   v/ife,    and    t.iat  tliore- 
al'ter  he  Jiade  no   Turther  paynients.        The   evidence  furt'aer   sLowe 
defendant's  wife    iied    in   January,    1936,    and   atoat    six  months   there- 
after another  da-ighter  of  plnintiff  who   lived  nearly  had  her  mother 
move  from  defendant's  home   and   live  witii  her.      A  eiiort   time    there- 
after demani  was  made   on  defendiuit   that  he   tarn   over   the   trust   deed, 
note,   Kioneys   and  other  properties  helongiug  to  plaintiff,   {*nd  thie 
was   done,   defendant   testifying   that  at  th?  time  of  hie  xvife'e  dtath 
she;  had   in  her  poseeesion   in   the  house  #500,    and  t.aat  upon  deai&nd  he 
turned  over  to   plaintiff  |460  of   this  nioney,  having  theretofore   ex- 
pended the  'balance   in  payment   of  a  doctor's  bill  for  plaititiff   aiid 
a  premium  on  an   insurance  policy;    that  this  #500  was  money  which  had 
■been  accumulating  from  the  payiiiente  made  by  aifli  to   plaintiff, 

i'lpintiff   testilied,    denying   she  had   told  defendant   in   April, 
1925,    or  at   any  other  time,    that    she  would  not   require  tAu.  to  pay 
any  interest   thereafter,      She   lurther  tttstified   sue  did  not   tell 
defendarit   in  OctoTser,    1931,    or  at   any  other   time    ui&x  he   did  not 
have  to  make   further  pay.aents   on    aoc^uiit   of    the  principal,    t:ia-t   she 
Just  wanted   to    corjtinue   to   live  with  defendant. 

In  hip,   report   the  manter  found  that  plaintiff   ciaiL^ed  the 

only  money  she  had  received   1  rom  defendant   toward  payiuent  of  the 

note  was  the  #460   given   to  her  in  August,   19  36,   after   she  had  mad,e 

demand  upon  him  for  the  money  and  papers  above  referred  to.      Ine 

master  farther  found   that   the  burden  of  proving  the  payments  was 

upon  defendant.      This   is   the  law.      The  chancellor  found  defendarit 

had  maintained   euch  burden  by   sho^.'in^,  he  had  paid  $1500   front  the 

time  of  maitint^  the  note   arid    trust   deed  until   Octoher,   1931,   which 

would  leave   a  balance  of  #1400.      Just  how    tne   chancellor   i ound   that 

clearly 
plaintill  was   entitled   to   a  lurixier  credit   of  ,?900   is  noj/dieclosed 

ty  the   record   bo    ffer  as  we  have    been  able    to   ascertain.      Sut   counsel 

for  defendant   say   that   the   chancellor  allowed   "^100    S8iui-ai.aually 
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for  board   and  keep   ol"   the  plaintil'l'   and  interest  from  October  26, 
19.51,    to  Auf-ust,    1936,    whan   the  plaintil'l'  was   reiiovec!   from  hie  home." 
Ihis   statament   is  not   oontroverted  by  counsel   lor  plaintilf.     We 
shall  therefore  assume   this  was  what   the   chancellor   did  in   arriving 
at  his   conclusion  that   there  was  but  $500  principal   due   on  the  note. 

ihere  is   evidence   in  the   record  that   sovae  of  plaintiff's 
other  cnildren   from  time   to   time  torrowed  money     from  their  mother; 
her  daughter,  trs,    Ganly,   with  whom   she  is  now  living,    fmd  itrs. 
Ganiy's  husbaJQd   borrowed  hj-SOO  froia  the  mother  April   19,    19S7,    ;;iving 
her   their  note  for   that    ataount   due  nine  months   after  date  ^   which 
bears  three   endoreeaients  aggregating  s?100,    ii.dicating  the  amount 
had  beeii  r)aid.      There   is   also   in    evidence   a  receipt   j-iven  plaintiff 
by  her   son   Albert,    dated   January   28,    1926,    for  $200;    &nd   rle.intiff 's 
evidence   is    to   the   effect   that   she  had  no  money  or  property  except 
the  $2900  mortgage.      I'wo  bank  books   are  in    evidence   shov-inj;    depoFits 
and  withdrawals  of  money,    the   ace  unt@  bein^.    in    the  name     of 
plaintiff  and  her  daugiter,   defetidant's  wife. 

We  think  the   evidence  discloees  the  fact   that  plaintiff 
received  from  defendant  more  than   the  |460.      This   is   shown    by  the 
two  bank  books   showing  deposits   and  withdrawals,    by  ths  money  she 
lent  her  other  children,    --nd  by  soaie  of   the   securities  which  the 
evidence   indicates  had   been  purchased  for  her  by  her  daut-later  from 
time   to    time    from   the  moneys    she   received   from  defendant. 

We  have  been  una'ole  to   find  any  evidence   as   to  ho*-'  the   G;i.sin- 
cellor  gHve  defendiuit    credit   for   ^100    every    six  luonths  for   board  suid 
lodging  furnished  plaintiff,  but   this  was  a  rough  sort  of   conclusion 
as    to   wnat    should  be   feJ.lo7/ed«      XoOapa  v.    Ohiuago  u^.   W.   hy.    Oo.  ,    215 
111.    App,,   99,   ^aere  we   cite   The  fcedisuia.   L.   R.    (19C0)    App.    C?,8,    113, 

i'he  decree  of   the  uirouit   court  of  Oook  ooanty  is  affinued, 

PECBSE  AfflRiiiJlD. 
McSurely,   ir.    J.,    and  itatchett,    J.,    concur. 
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App«llse» 


AUIOK   MoXLOilAN,   et    al.. 


On  Appeal  of  OHARiSS  W.    IRHGAHO 
and  iDlTd  iB^iiikm, 


297  I,A.  643" 


Appellants* 

»•  FREsiDiJsa  JusTics  }m.i  Q&himm:3  the  opisiou  of  im  oousw. 

Plaintiff,   ag  the  assignee  of  n.  claim  for  !Beobanie*8  lien 
aaounting  to  12,340,00,  after  the  deduotion  of  certain  credits,   filed 
a  olaiia  in  the  Oirouit  Oourt  of  Cook  3ounty   for  the   foreoloaure 
thereof,   and  after  a  hearing  before  the  Meter  to  whom  the  cause 
was  referred,  and  after  a  hearing  wks  had  on  objections  and  exception* 
to  the  Master's  report,  a  decree  was  entered  on  October  36,  1937,   sus- 
taining the  olaiaed  lien  for  the  sua  of  11,700.00,  with  interest 
from  May  38,  1936,   and  directing  the   asle  of  the  real  estate  agsinst 
which  the  olaim  ??a8   filed.     This  is  an  appeal  froa  the  decree.     The 
defendants  appealing,  sre  the  owners  of  the  land  on  which  the  Improve- 
aent  was  aade.     The  record  indicates  th-^t  at  the  time  of  the  hearing 
of  the  cause,  defendant,  Charles  A.   Irrgang  w&a  operntiag  a  gas 
station  previously  built  on  the  land  inTolved,  the  subject  of  this 
dispute. 

On  July  19,  1935,   the  plaintiff's  assignor,  Hattaa  «  Belson, 
building  contractors,  entered  into  a  contract  with  Aleok  McAlonan, 
lessee  of  the  real  estate  involved,  by  the  terms  of  which  they 
proposed  to  furnish  the  necessary  labor  and  material  for  the  erection 
and  ooapletion  of  a  ,  aeoline  service  and  filling  station  to  be 
located  at  the  southwest  corner  of  aarlem  Avenue  and  Oiversey  Avenue, 
in  Klawood  Park,   Illinois,  cooording  to  plans  submitted  to  them. 
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Th«  8outh««st  eorner  of  Harlem  ivvectue  and  Dlversey  AT«aue  In  £lmwood 
Park,  Illinois  is  the  loortion  of  the  property  on  which  the  lien 
is  claimed.  The  contract  entered  into  between  the  psrtiee  reoitee, 
in  suhatanoe,  th  it  the  speilfioationa  are  thstt  plaintiff's  assignor 
should  excavate  for  one  pit,  found ">t ions  %nd  footings  to  depth 
shown  on  plans;  concrete  footings  snd  foundations  according  to  pl»n; 
oonorets  mixture  to  be  one  pert  oement«  two  parte  sand  &nd  four 
parts  stone}  oonorete  to  be  mixed  in  concrete  mixer  and  placed  in 
concrete  forms;  four  inoh  cement  floor  in  office  and  pit  room;  lay 
3*  6"  oonorete  walk  on  3  front  sides  of  building;  lay  two  concrete 
driveways  on  Harleai  Avenue  of  a  certain  width  as^  depth,  and  one 
driveway  on  Diver sey  j&.venue  of  a  certain  width  and  depth;  build 
island  for  three  pumps;  fill  driveways  and  grade  with  cinder,  fill 
and  cover  with  white  screenings,  giving  width  and  iegth  of  drive- 
ways* The  contract  also  contains  the  following  provision:   All 
ootamon  brick  walls  to  be  laid  with  4**  of  new  briok  on  outside  and  8" 
of  used  briok  on  inside;  Harlem  and  Oiversey  avenue  sides  to  be 
coaaon  briok  f«oed  with  atuooe  and  trlt»aed  as  per  plane*  Ml  brick 
work  to  be  laid  up  in  fresh  lime  and  back  sand*  Carpenter  work  to 
be  done  n^   per  i^aa*  Used  lumber  for  joists*  All  other  to  be  new* 
Office  to  hfave  1x4  beaded  ceiling.  One  light,  one  plug  in  office. 
One  light  in  toilets.  Two  ceiling  lights  and  one  switch  in  pit  room, 

3  plugs  in  pit  room,  1  outlet  for  air  eoapresaor  and  2  lights  and  1 
switch  in  pit.  Oompitto  wiring  snd  connecting  for  S  flood  li^ts, 
poles  and  flood  lights  to  be  furnished  by  owner.  2   closets,  2   wash 
basins,  sewerage  complete  to  street,  1  drain  in  pit,  1  hose  outlet 

to  outside  of  building,  1  airline  from  air  tower  to  inside  of  building* 

4  ply  asphalt  roof.  Paint  all  outside  iron  and  woodwork  with  3  coats 
of  paint.  Faint  inside  briok  walla  with  2   coats  of  paint.  Glass 
all  window*  and  doors  as  per  plan.   All  of  the  ^bove  work  to  be 
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oompleted  in  good  workmanlike  oannAr  for  the  sum  of   i;'3» 300*00, 

payable  as  follows:   #&00»00  when  found'^tions  are  in,  and  $300«00 

*hen  building  is  ooaple-ted.     The  balance  of  §3,500,00  5«  follows; 

An  assignicent  to  the  oontr<^otor  of  two  cents  per  gallon  of  gas 

pumped  until     1,000.00  has  been  paid,   the  balanee  of  11,500,00  at 

one  cent  per  gallon*     l^t^ae  to  be  a88ig:ned  to  Hattam  &  Kelson  until 

paid  in  full.     Interest  on  this  unpaid  balance  at  the  rate  of  6^ 

until  paid, 

Th«  points  urged  as  grounds  for  reversal  are  th»t  the 

evidenoe  addhioed  was  not  auffleient  to  support  a  aechanio's  lien, 

and  thst  the  right  to  such  lien,  if  it  existed,  was  released  by  a 

T»9iver  thereof  executed  by  the  oontraotora.  On  the  first  point, 

it  is  insisted  that  the  contract  provided  thft  the  work  "should  be 

done  Rcoording  to  plans" ,  th?>t  such  plans  were  not  produced  in 

evidence,  that  there  was  a  variance  between  the  work  done  and  the 

specifications  furnished,  and  that  there  is  no  proof  that  the  amount 

of  gasoline  upon  which  certain  of  the  paymeEts  are  predicated,  was 

sold, 

John  E,  Hattsjs  of  the  firm  of  aattaia  &   ISelson,  the 

contractors,  testified  as  to  the  work  which  was  performed  on  the 
premises  under  the  contract  in  Sfuestion.  He  8t->tcd  that  the  plans 
were  used  by  the  contractors  in  connection  with  the  ^ork  done,  that 
the  firm  of  Hnttem  A  Kelson  furnished  labor  and  materials,  and  that 
the  work  was  done  under  his  supervision;  tht  certain  fixtures  pro- 
vided for  in  the  contract  were  furnished  by  the  oontraetor  to  the 
owner,  wbo  refused  to  allow  the  oontr?^etor  to  connect  them,  that 
the  owner  then  employed  somsone  else  to  make  such  connect ioBS»  «&A 
that  this  other  person  there<!ifter  inst«tlled  these  fixtures,  ■« 
also  testified  thst  ptlox  to  the  assignment  of  the  claim  uttder  the 
contract,  he  had  received  #950,00  on  account  of  «h«  -r^rk.  Including 
certain  extras  ordered  by  the  lessee  of  the  ^r«Mieee,  which  were 
furnished. 
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On  the  question  of  th«  w»lT»r  of  ll«n«  the  reoord  Indlo^ntes 
ttant  About  NoTember  30,  ldZ&,   Hsttetm  exeeuted  the  following 
instrument: 

"Waiver  of  Lien  -  Partial  Horder'e  Ino.   Ohieago 

Materials  or  l.'^bor  iio*   300 
State  of  Illinois,    ) 

*  .  -       county  )  j,^^^   3Q^  ^^^^ 

TO  ALL  mOU  IT   S^AY  CCi^GEHll: 

iQiereas,   —  the  undersigned,  John  £•  Hat  tarn,  - —  has 

be  employed  by  MoAlon»n  - —  xiriok   sork to  furnieh 

— — —  for  the  building  Itnown  as  S,    t*.   wornsr,  Harlem  and 
Oiversey,  £lmvood  Perk,   ill* 

How,  Therefore,  Know  Ye,  that  — —  the  xinderaigned,   for 
and  in  ooneideration  of  -  -  -  -  Dollara,   and  other  good  and 
valuable  oonsiderr-tione,   the  receipt  whereof  is  hereby  acknow- 
ledged, do  -  -  -  hereby  waive  and  release  any  and  all  lien,  or 
Olaia,   or  right  of  lien  on  said  ^bove  desoribed  building  and 
premises  under  the  Statutes  of  the  State  of  Illinois  rclj^ting  to 
Meehanioe*   Liens,  on  «.ocount  of  l»bor  or  m^Jteriala,   or  both, 
furnished  up  to  this  ri^te  by  the  undersigned  to  or  on  account 
of  the  said for  ssid  building  or  preaiaes* 

Criven  Ond'^r  my  h«»nd  -  -  -  ?ind  aewi  -  -  -  this  30th  day 
of  Uov.    1935. 

John  Hat tarn  (3esl)" 

Ttiis  document  was  executed  by  filling  out  a  printed  blank  form  of 

ursiver,   and  an  examination  of  the  original,  which  is  a   part  of  the 

reoord,   indicates  that  the  words  "brick  work"  were  written  in  by 

Hat tarn,   the  signer  thereof*     The  record  also  indioates  thst   it  was 

Hattam  who  did  the  brick  work  in  connection  with  the  erection  of  thk** 

building  in  q-uestion,   that  he  was  paid  for  this  work,   and  we  are  of 

the  opinion  th'^t  the  waiver  of  lien  was  intended  to  apply  only  to 

this  portion  of  the  work* 

Alefik  Uo&lonen,   the  leasee  of  the  oroperty,  was  a  witness 

on  behalf  of  the  defendants*      Among  other  things,    he  testified  to 

the  effect  that  no  closets  or  basins  were   installed  by  the  oontraotors* 

On  this  question,    we  conclude   from  the  reoord  thnt   it   «?a3  these   items, 

among  others,  which  Hattam  testified  he  was  not  allowed  to  install, 

but  that  the  owner  installed  them  himself*     acAlonan  also  testified 

thnt  he  started  to  operate  the   filling  station  In  September,  1935, 

and  that  "I  am  still  working  in  the   filling  station  Japparentiy  for 
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defeadantile     I  don't  know  axaetly  how  menjr  gallMUi  of  guB  hmrc 

l>«en  sold  or  puap«d»     I  may  hay*  told  50,000  or  may  h^re  sold  rbout 

500,000  gallons  of  gna,     I  don't  knotr  how  muoh«.     He  also  testifMd 

to  the  sffeot  that   Irrgang,   one  of  the  defendants,   w«8  on  the  prcaiseg 

a  number  of  times  snd  noted  the  work  *i8  it   progressed;   thst  he, 

Irrgang,  was  awsre  of  the  fact  th»t  the  station  w^s  being  construoted, 

and  that  oertain  fixtures  ^^ere  installed  by  some  one  otber  than  the 

contraotorsft 

We  are  of  the  opinion  th«!t  the  oourt  isas  right  in  finding 

that  the  oontrsot  h^d  been  substantially  perforated  n^   agreed*   ^rjliile 

certain  items  are  mentioned  sa  not  having  been  constructed  in  aocor- 

danoe  vrith  the  oontraot,  ne   srust  oonolude  that  the  owners  of  this 

property  were  entirely  oognizant  of  everything  that  was  being  done  »od 

made  no  protest,  and  that  there  is  no  taerit  in  their  contention  that 

the  contract  has  not  been  substantially  ooaplied  with*  i^o  question 

is  raised  as  to  the  aoount  found  to  be  due* 

In  bloomington  Hotel  Oo.  v,  Garthwsit.  237  111.  ai3,  similar 

questiozxs  were  raised  as  to  whether  a  oontraet  had  been  entirely  oo«- 

plied  with,  and  in  exact  conformity  with  the  istlans  and  speoifloations* 

The  Supreme  Uourt  ^aid: 

"Literal  oompllsnce  with  the  provisions  of  s  eontraot  is 

not  essential  to  h   recovery.   It  will  be  sufficient  if  there  has 
been  an  honest  snd  f»ithfUl  performance  of  the  contract  in  its 
material  and  substantial  parts  and  no  willful  departure  from  or 
omission  of  the  essential  points  of  the  contract** 

In  Turnes  v,  Brenokle»  349  111.  394,  and  in  other  oases,  the 

courts  have  adopted  the  rule  that  wher4  a  waiver  of  lien  dearly 

expresses  that  it  is  only  for  a  portion  of  the  work  done,  it  csnnot  be 

said  to  be  a  complete  waiver.  The  decree  of  the  airouit  Oourt  of  Oook 

County  is  affirmed* 

AFtimEDt 

HiLhih  A&O  OmiS  £.    SULLIVAN,   JJ*    OOgOUB** 
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his   wife,    .-•  vClX   S.    UOHW   nncl  Hi-i-Eft   3,    OQSM* 
his   wife,   »nd  &3T£i4JE  WATtKS   D£  iUK,,,,-'*''"^ 

Appei; 


JR.,  MTERYIH  K.    SAFR,    indivld||l^*3r^<l  aa 
members  of  a  bondholders  pi^tpotive  eofmslttee 
for  bonds  sold  by   i;'.<^e|i,»„.j>€endTP-th  &  Oo«, 
liOHTOti  3.  RISS,   as  noifiinee  of  the  oo«Bl-ttee, 
THK   >ALDHATH  OOMPASY,   Individually  and  as 
despoaltnry  of  the  eotnmittee,   Pi.ALTY  MASAGEMliST 
OOiirAaT,  a  corporation,  JCSiPH  h,   EISSiJOtiATH 
And  ViAiTF"  S.    BAia,   Indlvldualiy  and  aA 
trustee  under  bond  issues  soXd  by  Baer, 
i!:*8«ndrath  A  Co.,  and  "UfciKKO^ii  OMERS",^ 

Appellees* 
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im.    FHESIDIKU  JUSTIOl  HKhL   OEUViHKD  TAS,   OPiKiOli  05    fiil   0OU«T, 

Plaintiffs,  Meyer  Hotheehild  »nd  Smestlne  Rothschild, 
his  wife,   Sasuel  s.  Oe]ia  and  (ielen  s.  Oohn,  his  wife,   and  Sstelle 
Waters  De  Lue,   bring  this  bill  of  complaint  against  Idward  Q, 
Felsenth^l,   Olarenoe  I,  Ooleman,  uSArvin  K«    i:i)».er,   individually  and 
as  aenbers  of  a  bondholders  protective  co^ailttee   for  bonds  sold  by 
Baer,   Kiaendrath  &  Ooapany,  Uorton  d.   Hies,   nooiinee  of  the  oommittee, 
the     aldrath  Coaipany,   individually  and  as  depositary  of  the  oommittee. 
Realty  Management  Ooapany,  a  corporation,  Joseph  L,   fe:i8«ndr?»th  and 
Walter  S*   aaer,   individually  and  as  tntetees  under  bond  issues  sold 
by  Bser,   Klsendrath  &  Oompany,   and  oertsin  unknown  owners  of  bonds. 
Stripped  of  epithets  and  redundi^ney,   it  appears  that  the  action  is 
one   for  an  accounting  against  all  or  aosae  of  the  defendants  named, 
for  the  appointment  of  a  receiver  of  certain  properties  named  in 
the  bill,  and  for  a  temporary   injunction. 

The  bill  charges  that  Meyer  and  Ernestine  Hothschild, 
jointly,   purchased  certain  bonds  of  five  different   issues  from  U?er, 

Sisendrsth  «  Company,  secured  by  real  estate  mortgages  on  various 

and 
individual  pieces  of  real  eat.->te;   th^t  S!>auel  9i/j]elen  3.   Cohn, 
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jointly*  purchased  other  bonds  of  fourteen  different   issues  froa 
Bser,   Eisendrath  i  Oompa^of,   seoured  hy  mortgages  on  various  other 
individual  pieoes  of  read  estotte;  th??t  Sstelle  -hmtSTB  Oe  tue 
purohased  oert^^in  other  bonds  of  fourteen  different  issues  frosi 
Baer,  Kisendrath  A  Ooapany,  secured  by  stortg«ges  on  rarious  other 
distinot  pieeea  of  property.     There  is  no  showing,  hoirever,  that  any 
one  of  these  securities  so  purchased  by  the  vs^rious  individuals,  or 
*9i:qr  of  the  parties  plaintiff,   h«ve  or  has  any  relationship  to  the 
other*     The  defendants,  frdvard  d,   lelaenthel,   Olavenee  I,  Oolefflan 
and  Mervin  K,   haer,  who  insof^^r  ^s  we  o^in  g^ither  from  the  reoord 
were  the  only  defendants  served  in  the  case,   filed  an  answer  to  the 
complaint,   and  a  motion  that  the  oomplalnt  be  dismissed  for  want  of 
equity.     After  a  he<^ring  on  this  motion  to  disssiaa,  the  oourt  entered 
the  following  order: 

••This  ossuse  eoialng  on  to   tse  hesrd  upon  the   notion  of  the 
defendants  herein  to  dismiss  the  complaint  as  a^nded  °:nd  supple- 
OMnted  and  the  oourt  having  heard  the  arguments  of  counsel, 

"It  is  ordered  th«t  a^id  motion  be  end  it   is  hereby  sus- 
tained and  89id  complaint  be  and  is  hereby  dismissed  at  pljjintiff's 
Costs. 

"Leave  is  granted  plaintiffs  to  amend  or  elect  to  stand 
by  said  complaint  within  30  days." 

^This  is  an  appeal  by  all  of  the  plaintiffs  from  the  osAsr  of  dismissal* 

Plaintiffs  otasrge  that  prior  to  Oeeeaber  16,   1930,  Baer, 

lisendrath  &  Company,  a  corpor'^tion,  was  engaged  in  the  business  of 

selling  bonds  secured  by  mortgages  on  real  estate  in  the  open  msrket, 

and  that   iSalter  S.   i^er,   Mervih  K.  Haer  and  Joseph  L.   Eisendrath  were 

its  principal  officers  and  directors,  and  that  OleTsnoe  I,   Coleman 

s'as  one  of  its  officers  and  in  its  employ;   that  this  institution 

sold  to  the  plaintiffs  certain  bonds  specifically  named  in  the  bill, 

as  f^  safe  bonds;    that  at  the  time  of  the   sale  of  the  bonds,   B«er, 

Sisendri^th  &  Company  agreed  in  writing  to  repurchase  the  bonds  at 

any  time  at  s  price  of  99|1.,  plus  accrued  interest;  that  all  of  the 
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properties  upon  which  mortgages  were  given  to  seoure  these  bonds, 
were  inflated  in  value*  oould  not  be^r  the  burden  of  the  naount  of 
the  bond  issues,   that  thereafter  defaults  w«re  made,   and  th'^t  to 
avoid  repurchase  of  the  seourities  and  to  enable  the  Bser,  Eiiendrath 
Company  to  continue  in  business*  this   institution  concealed  the 
dtfeults;  that   Baer,  Biaendrath  &  Company  entered  into  possessioa 
of   the  properties  and  reimbursed  itself  out  of  the  inooi^  from 
Aoneys  ftdvmnoed  on  defaulted  bonds  without  paying  the   general  taxes, 
and  permitted  the  properties  to  be   forfeited  or  sold  for  nonpayraent 
of  taxes  and  penalties  accrued.     It   is   further  alleged  thnt  subse- 
quent i»  August  15,   1330,   when  this  eompany  was  tlureatened  with 
suits  on  tne  repurchase  agreeaients,  an  accounting  for  moneys  mis- 
appiied,   and  with  a  liability  for  gross  negligence  in  t'ne  manftgesaent 
of  the  company  by  its  officers  and  directors,   it  devised  r  plan  for 
the  creation  of  tiro  agencies,   one  a  coauaon  In^  trust  to  deal  with 
defaulted  bonds,   »nd  the  other,  the    Taldrath  Oompany,   for  the 
purpose  of  continuing  the  business  of  Baer,  Eisendrath  &  Company; 
that  the  purpose  of  these  organizations  w?*s  to  strip  the  company  of 
its  valuable  assets  throvigh  a   friendly  receivership,   to  restrain 
any  action  on  the   part  of  the  bondholders,   and  to  exchange  the  bonds 
for  other  securities,   and  th?t  on  February  13,  19S1,   they  caused 
the   fira  of  Baer,   Visendrnth  «  Ooaspany  to  be  plaoed  in  receivership. 
It   is  also  alleged  th-t  thereafter  ♦•they"    foraied  a  bondholders 
protective  coaaalttee  for  bonds  ^hieh  were   not  tnken  into  the  ooiimon 
law  trust. 

More  specifically,  the  eoaplalnt  seeks  the  removal  of 
Edward  Q,  ielsenthsl,  Clarence  L.  Coleaan  and  Mervin  K,   Baer,  as 
Msadters  of  the  bondholders  oomaittee  referred  to  in  the  bill,   ?ind 
for  the  appoiiitaient  of  their  successors;    an  accounting  by  all  these 
defendants   for  their  V!?rious  sets  and  doings  in  the  administr^.tion 
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of  the  ▼»rious   trusts.     The  bill  nlso  pr^ys  th-t  these  defendants 
m-^j  be  held  liable  for  awlfeasanoe  »nd.  alBfeRSMioe  in  office,  th^t 
they  be  required  to  account   for  any  punounta  whioh  the  court  may 
find  to  be  due,  and  that  %  joint  and  several  judgment   may  be  entered 
against  then*     The  oonplaint*  also  prays  for  the  appointment  of  a 
receiver  of  all  the  propertios,  bonds  and  funds  now  in  the  control 
of  the  vsriouB  defendants,  whether  the  "properties"   h-'ve  any 
relationship  to  the   bonis  held  by  plaintiffs  or  not*      It   is  also 
prayed  that  a  teatporsiry  injunction  be  entered  during  the  pendency 
of  the  cause  to  restrain  the  defendants  from  proceeding  with  amy 
foreclosure  or  reorganization  plan,  and  from  encuaabering,  transferring 
or  assigning  '<»ny  of  the  bonds,    funds  or  property"  held  by  them, 
until  the  further  order  of  the  court;   th-^tt  a  construction  be  had  of 
the  terms  and  provisions  of  a  certain  depositary  agreement  of 
July  1,  1933,  to  determine  the  fairness  or  unfairness  of  any  of  its 
provisioiu;   that  the  defendants  be  compelled  to  file  n  complete 
list  of  the  njMies  of  the  bondholders  interested  in  sny  of  the 
properties,  and  of  »11  the  properties  which  have  not   been  reorganised, 
and,   which  it  is  oh-^rged,   nil  the  defendants  ere  now  attempting  to 
rcorganite, 

Xn  the  bill  of  eoaplalnt  there  is  a  general  ?^lleg«tioB  to 
the  effect  that  the  reorganisation  ootnmittee  handled  various  defaulted 
bond  issues  secured  by  separate  and  distinct  mortg^&es,  but,  as 
atr-ted,  there   is  no  allegation  that  there   is  any  coaimunity  of  interest 
between  the  owners  of  bonds  in  one  issue  »».nd  the  owners  of  the  bonds 
in  any  other.     It  is  also  ©iie^red  th>  t  exorbitant  ^nd  illegal  fees 
were  charged  by  this  coamiittee  in  ttie  transaction  of  certain  fore- 
closure suits,  but  nil  these  allegptions  are  eonclusiona,   and  are 
not  supported  by  any  allegation  of   fact.     Many  general  allegations 
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t^re  mscle  of  aiMoaduot  on  the   pwt  of  the  reorganization  oomnit'|«« 

9nd  other  defendftAte^  but  no  speolfic   f^ots  %re  laentloned  In 

oonneotlon  vith  eny  of  these  allegHtione,   nni  the  defeniante*   motion 

to  diteaiea  ims  partially  based  upon  the  matters  herein  ;}u8t  before 

suggested*     In  addition  to  the  above,   the  allegation  as  to  misoonduet 

on  the  part  of  defendants  is  a  general  alleg>^tlon«  aad  no  speoifio 

f«!0t8  are  mentioned  as  to  which  of  the  defendants  this  misoortduot 

may  be  ^ittributed.      The  record  indio-tea  th?t  there  are  maay  owners 

of  outst?inding  bonds  sold  by  Baer,  £isendrath  &  Oompany,  whloh  bonds 

are  seoured  on  V'srious  separate  pieoes  of  real  estste.     If  plaintiffs 

«4re  right  in  their  position  that  they  ona  maintain  an  action  of  the 

character  of  the  instant  case  on  behalf  of  all  bondholdprs  oonoerned, 

which  w«  doubt,  then  all  parties  concerned  should  be  broiight  into 

court,   not  as  unknown  owners,  but  speeifioally,   ao  th^t  not  only  the 

olaiaed  rights  of  plaintiffs  ssay  be  adjudicated,  but  the  rights  of 

all  the  other  parties,     fft  are  also  of  the  opinion  th»t  there  has 

been  a  misjoinder  of  parties  plaintiff.      As  we  read  the  record,  «• 

draw  the  conclusion  thst   in  diaaissing  the  complaint,   the  court  did 

not  intend  to  and  did  not  hold  that  the  individu^a  plaintiffs  had  ao 

oftuae  of  action.     From  the  aase  n^ioh  we  have  been  compelled  to 

travel  thvough  tn  the  bill  presented  by  plaintiffs,   we  arrive  at  the 

further  oonolusion  thrit  the  individual   ;'l«intiff8  may  each  have  a 

cause  of  action. 

Under  these  oiroumstances,  the  order  of  the  Olrcuit  Sourt 

disaissing  the  bill,   is  affirmed,   without  tmx  intending  to  prejudge 

the  question  as  to  the  ri^ts  of  these  plaintiffs  or  other  bondholders 

to  Biaintain  individual  suite,   or  representative  suits,   as  to  ea4b 

separate  bond  iaaue.     The  decree  is  affiriaed, 

monm  khnms.Ot 
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I..  H.  S.  ^»BLKI, 

*.p.u«n..      s       29 7  I. A.  644"^ 

BR.    PRlESIOISa  JCSflCE  HAM,   aKJUlViaED  THE   0  "ISIOS  Of  THS"   OOliRT. 

This  Is  an  appeal  from  a  Judgment  in  the  sum  of  1800. 00 « 

entered  in  the  Oiifouit  Court  of  Cook  Oounty   In  fnvor  of  plaintiff, 

Hnsel  Johnson,  And  r^gainst  defendant,  L.  H*   ii.  Heblee.       the  motion 

Is  piredieated  upon  the  following  document: 

"8/31/20  #800.00 

I.   0.   V.  L.H.S.    HOSUS.** 

It  is    admitted  that  on  August  ai,   1936,   defend??nt  borrowed 
the  sum  of  1800.00   from   Sftldo  P.  Johnson,   the  husband  of  H«ael 
Johnson,    plaintiff,  now  deceased,   that  in  the  -^dainistrstion  of  the 
estate  of    -aldo  F.   Johnson,  Saeel  Johnson,   his  wido«»   reoeived  the 
OTldenoe  of  indebtedness  referred  to,   as  n  portion  of  her  widow's 
award,   th??t  plaintiff,  ^s  the  owner  and  holder  of  the  I.O.U.,   on 
October  aX,   1335,   aade  demand  upon  defendant   for  the  payment  thereof, 
and  that  payment  *?3S  refused.     Johnson  died  intestste   in  1933. 

Oefeaaant  testified  that  during  the  lifetime  of   vaicjo 
F.  Johnson,  he  and  Johnson  were  associated  together  in  the  live 
Poultry  Transit  UomDany,   a  corporation,  of  which  iteblee  wsa 
president  snd  Johnson  vice  president,  th  t  the  assooiition  between 
them  continued  until  1930,  and  that  it  was  during  the  time  of  their 
business  asaooi^tion  thi^t  defendant  signed  the  document  in  question. 
Boblee  further  testified  that  the  aoount  which  he  had  borrowed 
from  Johnson,  represented  by  this  document,  had  been  paid,   eiid  that 
frequently  during  Johnson's  lifetime,   aoblee  detaanded  the  document 
from  Johnson,      ioblee  exhibited  «?  check  dated  J«»nuary  17,  1930, 
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for  the  sum  of     3,437.50,  Arnmn  on  the  Oontinent'Hl  Illinois  Bmnk 
snd  Trust  ao^iipany  of  Chica^fo,   signed  b     defendant  And  payable  to 

fildo  P.  Johnson.     The  oheok  tss  endorsed  by  Johnson,   and  the  imount 
represented  by  the  ohsek  «as  Apparently  paid  to  Johnson.     Further 
testifying,    Roblee  stated  that  the  various  interests  in  the  Live 
Poultry  Trsusit  Sompany  were  as  follows:     Johnson  owned  40jt, 
Hoblee  30)^  and  one   Roy  Argast  30)^;   that   in  1330  the  assets  of  the 
Lire  Poultry  Transit  Ooapany  were  acquired  by  the  lorth  Aaerionn 
Oar  Corporation,  of  which  the  witness  Hoblee  is  now  president; 
that  in  the  sale  of  their  properties  to  the  Sorth  Ameriean  Car 
Corpor?>tion,  Hoblee  received  the  eum  of  S6,8?5.00,  and  thst  the 
check  for   13,437.50  was  given  by   loblee  to  Johnson  ^s  Johnson* s 
proportion  of  the  proceeds  of  thst  transaction,  and  th^t  "that  agree- 
ment and  settleaent  were  indepeaJent  of  the   BOO. 00  transsotion  in 
1936."     rroffl  what  we  can  gather  froa  the  testimony  of  Hoblee,   it 
appears  that  prior  to  this  time,  a  note  for  *4, 346.00  had  been  given 
to  the  Continental  Illinois  Kational  Bank  and  Trust  GomT>any  for 
money  borrowed  for  the  Live  i'oultry  Transit  Oempany,   !»,nd  that   the 
note  was  aeoured  by  collateral  belonging  to  all  of  the  parties,  and 
that  when  the  lusts  was  paid,  the  collateral  which  had  been  posted  as 
secTjrity  therefor,   was  distributed  between  Argast  and  -ioblee,   after 
the  amount   of  this  loan  was  paid.     He   further  t??atified  th-at  the 
oheok  for  :t3,437,50  i^ioh  he  gave  Johnson  "was  to  close  «t  trsns- 
aotion  which  he  and  I  h??d  relative  to  the   9»le  of  the  aaests  of  the 
tivs  Poultry  Ooaipany  to  the  Merth  -'meric^^n  Osr  Oorporation.     It 
showed  we  had  trans^ictlons,  and  the  transactions  were  all  cleaned 
up  at  the  tins  of  that  ohco^.     we  had  previously  had  an  accounting. 
At   the  time  we  had  this  accounting,   l  knew  he  had  aqr  I.O.U.   for 
1800.00, ••     His  testimony  ws^s   further  to  the  effect  thftt  prior  to 
the  time  when  Johnson  hj?d  agreed  to  deliver  to  the  witness  the 
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I.O.U  upon  ?'hioh  the  suit   i«  predlomted,  Johnson  bad  frequently 
tried  to  bovrov  money  fron  him. 

Roblee's  testlnony  to  the  effect  that  ^11  the  differences 
between  Johnson  and  !<oblee  had  been  settled  and  determined  and  % 
check  for  a  IsYgs  amount  of  money  given  to  Johnson  by   noblee  on 
aooount  of  such  settleaient,   is  not   ienied  by  any  statement  or  f«ot, 
nor  by  ai^  cireurastnnee  in  the  ease.     On  the  oontr^ry,  the  oirousist^noe 
thRt   after  the  exeoution  of  the  I.O.U  on  August  31,  1926,  and  for 
s   period  of  approximately  seven  yei^rs  thereafter  nnd  until  Johxison'a 
death,   no  dea».ad  is  shown  to  h?^ve  been  made  upon  Roblee   for  payment 
of  the  slleged  debt  to  Johnson,  seems  to  confirm  «ohiee»e  testioiony* 
The  record  further  indiow,te8  that  sfter  Johnson's  death,   an 
administrator  was  appointed  for  his  estate,  thtt  the  estate  was 
praotlesJLly  insolvent,  and  th«t  no  demand  praai  ever  made  by  the 
administrator  for  the  payment  of  the  amount   of  the  I.O.U* 

We  are  of  the  opinion  that   plaintiff's  right  to  recover 

is  not  established  by  the  manifest  wei|^t  of  the  evidence*       The 

Judgment  of  the  Circuit  Court  of  Cook  Goiinty  is,  therefore,  reversed, 

and  the  cn.uae   is  remandsdii 

JI3  sXjKffiKf    rilVSWSSi)   kUU  THE 
CAUSE   HSMAKDID, 

HIBKI«»  AKO   QMIS  t.    SULLIVA^i,    J.   Q080UR. 
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I'lOPLE  or  IHt  Sf  ATE  OF  ILLISCI8,  on  *&• 
T«l»tlon  of  JOHH  V,  FARfBLL  a»d  Aa|llUR 
l.    If- -'^R  WELL, 

Pstltiq^f^JW-vv  Appellanti, 


PINEAL   FROM 


SllPKRIOB  OOV'RT 


OOOg  GOUHTY. 


EOvvARD  J.  tEhhJ,  ilRy«r  ofylfhe  Oity  of  jphiO'^KO, 
OUSTAV  A,   B&AJR&»  TT««t»er  of  the  Oity  of 
OhlengOt  R«   fi«   UPHAM,  Oeaptroller  of  the   Oity 
of  Ohioage,  BsHlIET  HCDfeS,   Corporation  Counael    ) 
of  the  Oity  of  Ohloago,   and  CITY  CF  OiilCASO, 
a  tfunioipal  Corporation, 

Defendants  ->  Appellees* 


JIR,    PRtSIDlSa  JUatlOE   HAi-L   USUYiC.ia  THB  OPlfilOli  OF  THE  G0li8T# 

This  is  an  appeal  from  an  order  and  Judgment  of  the 

Superior  Oourt  of  Oook  County,  denying  n.  petition  for  ^  writ  of 

!a!«nd»inu8  api^inst   the  Oity  of  Ohioago  to  eompel  it  to  pay  certain 

interest  ?illeged  to  be  due  on  sn  award  In  a  oondemnation  prooeedlng* 

The  judgment  denying  the  vrit  of  asandftous  w^a  originally  sippealad  to 

the  Supreme  Court  upon  the  theory  that  a  const Itutloaal  orueation  is 

involved*     The  Supreme  Oourt  transferred  the  emuse  to  this  oourt, 

and  In  an  opinion  filed  in  the  cause  on  February  16,   1338,    (People 

ex  rel.   John  V.   F--rwell.   et  si*,  v,   Kd^ard  J.  Kellv.   et  al..   ?68   111, 

164),   the  Supreme  Ooxjrt  held  that  no  constitutional  question  is 

involved,  »nd,   na  we  eonstrue  the  opinion,  also  held  th?t  the 

petitioner  is  entitled  to  the  irrlt  of  aand^aus,  as  prayed* 

The  JudgflMsnt  of  the  Superior  Oourt  of  Cook  County  denying 

the  writ  is,   therefore,   reversed,   and  the  cause  is  remanded  with 

the  direction  th'-t  the  Superior  Oourt   isgiis  the  writ  of  aandajMS 

as  prayed  in  the  petition* 

RKVERSEO  Am    :i.'kJ>aQlO 
WITH   UIREOTZOtiS. 


HSBEX.  AHO  OClilS  K.    SyLI.XVAB,   JJ.    CC»OUR* 
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oorpor^tlon,  ,^«*''*^ 

(Plaintiff)    Ap|jM|sl««, 
▼•  ""'/ 

oorporntion,  et  al«» 


(Defendants)  Ap^pCiftnts. 
On  App«al  of  WESTiaK  MEWS'IaFEH  UWIOH, 
(Oefendnnt)   Appellant, 

MR,   JOSTIOE  mmi  DEI.IVIKI0  THE  OFIUIOM  OF  fHB  COURT. 

71M  Western  tievspaper  Union*  ««  oorpor-'-tioa,  one  of  the 
defendnnte,  appeals  from  a  decree  entered  gr«inting  s  perassnent 
injunotlon  in  the  equity  proceeding  instituted  by  the  Oomestie 
Engineering  Company  against   Institutionstl  Fublioatiens*   Ine,,   Kad 
this  deiendant,  which  decree  restreina  Institutional  Fubliontions, 
Inc.   and  the   seatern  Newspaper  Union  from  "orinting  and  mMnufacturing 
publishing  or  distributing  any  publiestion  under  the  niuae 
*ln8tltution/'l  Outfitter',   •institutional  Jobber*,  or  aiqr  ether 
nnoe  or  title  simili^.r  thereto,  or  fro«  soliciting  or  procuring  sub- 
soriptions  to  or  advertisements  for  sny  such  tjublio^vtion."     The 
decree  further  enjoined  the  defendants  from  withholding  from  the 
plaintiff  any  assets  "essential  to  the  publlsstion  of  future  issues 
of  the  *Institution».l  Outfitter*   ?is  n.  going  pubiicstion",  and  "from 
in  any  manner  unfairly  dealing  with  the  former  or  prospective  sub- 
aoribers,  advertisers  or  renders  of  •The  Institutional  Oxitfitter*,"* 

The  action  below  was  started  by  a  complaint   in  equity   file 
by  the  plaintiff  seeking  an  injunction.      Answers  were  filed  by  the 
Institutional  Publlc<»tion8,   Inc.   and  the  Western  Newspaper  Union, 
n  corporation.     i*fter  n  he- ring  before  a  Master,   the  Mnster^s  reporl 

r  s  filed  and  the  decree  entered,  and  it  is  from  this  decree  th-it 
the  western  Mewepaper  Union  -appeals,     Ihe  other  defendant  is  not 
appealing  fros  the  decree  enter  d  by  the  court. 
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It  Appe«>r«  from  the   faotv  that  the   testern  Newsp&per 
Union's  connection  vltb  the  dist^ute  in  question  betireen  the   plain- 
tiff and  the  Institutional  Fublieatione,   Ino.   ie  «•  »  printer 
employed  toy  the  Institutional   i\ibliC'^^tion8,   Ino.   to  do  its  ?ri!.ting, 
'snd  who  had  been  printing  "The   Xnetitutionftl  Outfitter"   snd  other 
aagasines  for  the   Institutional  Fublie^tions*   Inc. 

The  Institutional  ^ublie»tion«,   Ino.  had  puroh&aed  *Th« 
Institutional  Jobber'*   on  the   instailuent   plan,   by  virtue  of  « 
oontrset  frith  the  plaintiff  in  this  eotion* 

It  Also  appears  from  the  f^ets  th'^t  the   Institutionisil 
Fubliosttions,   Inc.,   one  of  the  defendsnts,   notified  the  plaintiff, 
6iB  it  had  a  rl^t  to  do  under  the  terais  of  the  contract,   that  it 
would  not  complete  the  purchase,  but  would  terminate  the  oontraet 
and  returned  the  aagaaine  on  Febru5.ry  15,   1937,     Thereafter  the 
Institution?!)!  Fublioi^tions,  Inc.  delivered  to  the  defendant  printing 
eespany  materials  for  printing  the  "The  Institutionnl  Jobber",   and 
the  defendant,   ^/satern  newspaper  Union  did  the  printing. 

It  ftleo  appears  th»t  after  a  hearing  before  the  ^ater  and 
the  filing  of  bia   report,  the  trial  court  held  that  the  Institutional 
Publications,   Inc.   ^'^s  guilty  of  unfair  oompetitlon  in  refusing;  to 
deliver  ths  assets   of  "The  Institutional  Chjtfltter"   to  the  plaintiff, 
of  attemptihg  to  palm  off  "The  Institutional  Jobber"   '^.s  "The 
Inetitvitional  Outfitter*,   and  of  using  some  of  the  assets  of  "Ths 
Institutional  Outfitter"   in  publishing  "The   Institutional  Jobber". 

The  court   further  found  th^'.t  the  sllegstions  contained 
in  the  bill  of  ooapiaiut  filed  jre   true,  ©nd  entered  a  decree  granting 
an  injunction  against  the  defendajaits.     As  we  have  indicated,  the 
appeal  is  taken  by  the   A-estern  Sewspaper  Union  and  not   joined  in  by 
the  Institutional  iaibliOf?tions,   Ino, 

For  a  period  of  eighteen  aionths  iamediately  prior  to 
February  15,  1337,    Institutional  Publications,  Inc.,   n  oorporstion. 
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engaged  in  publishing:  Tarious  aagRslnita,  had  been  publishing  a 
nagacine  oslled  "The  Inetitutiomil  Outfitter"  under  a  oontraot 
between  the  Domeatio  Engineering  Oompat^^  a  oorporr^tion,  and  the 
def«nd«)nt.  Institutional  Fubliostions,  Ine*  for  the  sale  of  the 
asagaiine  by  the  plaintiff  to  thia  defendant.  'The  aagazlne  a« 
described  in  ths't  contract  and  aa  published  by  Institutional  Publica- 
tions, Inc.  was  oalXed  "The  Cutfitter«,  but  the  name  had  later  been 
changed  by  the  Institutional  Fublio«itions,  Ine,  to  "The  Institutional 
Outfitter",  In  accordance  with  the  terms  of  the  oontraot,  this 
defend-jnt,  after  giving  the  plaintiff  the  re^iuired  ?^   days  notice, 
elected  to  and  did  terminate  the  contract  and,  as  contended,  ceased 
publishing  the  wigtusine,  and  delivered  it  to  the  plaintiff.  There- 
after, the  Inatltx^tionsl  i\iblio?tions.  Inc.  began  the  publication  of 
a  aagasine  called  ^'The  Institutional  Jobber",  which  name  had  been 
acqiaired  by  Institutional  r^iblioations.  Inc.  by  pairchase  fr<»  Ahreas 
JPublishing  Ooapanyo  The  plaintiff  thereafter  filed  suit  for  an 
injunction,  alleging  that  the  Institutional  Publications,  Inc*  had 
not  turned  back  to  the  plaintiff  all  property  and  assets  of  "The 
Institutional  Outfitter",  but  had  retained  and  was  using  them  in 
publishing  the  new  aeagaiine,  and  alleging  unfair  competition  and 
conspirnoy. 

The  pls^lntiff  contends  th:it  the  atatesaent  of  ff^ots  «et 
forth  in  defendant •©  brief  does  not  "dequately  infors  the  oourt  ^a 
to  irhat  actually  took  place  betveea  the  plaintiff  and  the  other 
defendants,  and  points  to  the  fact  tbat  the  original  public  tion 
involved  in  this  litigation  was  stT<rted  by  the  plaintiff  sosMtlme 
orior  to  August,  1935,  and  was  called  T&e  Outfitter",   It  w?s  then 
being  published  by  the  plaintiff  and  orinted  by  the  Printing  Products* 
At  this  time,  the  Institutional  Publications,  Inc.  was  publishing 
a  aagazine  known  as  liospital  Maa&gesient,  wliftoli  was  printed  for  thea 
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ty  th«  western  newspaper  Union.     k»  n  result  of  the  negotiations,   the 

publlo'tlon  known  aa  "The  Oiitfltter"   w«i8  sold  to  the  Institutional 

Publio^tions*   Ino,  under  8  oonditional  s^les  oontrftot. 

The  pinintiff  in  this  action  oontends  that  the  findings  of 

the  tsfister,  approved  hy  the  chancellor,   are  not  to  be  disputed  unless 

manifeatly  sgainst  the  weight  of  the  evidence,   9j»d  points  to  ths 

«»jster»8  finding  «s  Itea  •Twelfth'*   wherein  the  master  stntes: 

"Thst  defendant,    vcstern  Newspaper  Hnion,  ?  oorpor^'tion, 
printed  The  Institutional  Outfitter  for  defendant.   Institutional 
Putolic*5tions,   Inc.,  a  oorpor  tion;   on  f-ebrurary  1,  1;?37,  yls>intlff 
notified  the    western  Kesspaper  Union,   a  eorporr^tion,  that  The 
Institutional  Outfitter  hsd  reverted  b-j-om  to  plaintiff  and  th^t 
said   -vestern  Newspaper  Onion,  s,  oorpor?i!tion,  was  to  hold,   for  the 
benefit  of  plaintiff,   everything  in  its   possession  pertaining 
to  The  Institutional  Outfitter;   ?jt  that  tiaws   western  He»8papcr 
Union,  a  oorpor'-tien,  hmd  in  its   possession  certain  materials, 
outB  and  oopy  whieh  H"i'^"»   mibliahlng  s^les  ssi?nager  of  3?^.id 
oofflr>Rny,  thought  was  to  be  used  for  the   I'ebrusry,'  1937   issue  of 
The   Institutional  Outfitter,     The  fs»,ot  is  that  up  until  the  8th 
or  10th  day  of  February,   1937,  ^iulnn  d??»s  atlil  Tsreparlng  to  put 
out  the  February,  1337  Issue  of  The  Institutions!  Outfitter  and 
had  aotually  msde  proofs  of  advert Isenaents  to  b®  used  for  said 
Issus.** 

and  also  to  the  further  finding  of  the  asater  as  Itea  "Twenty-seoond", 

«s  follows: 

"That  the  defendant,    sestern  Ke^spaper  Union,  even  sfter 
receiving  notice   from  the  pl«iintiff  th  t  the  piiblie  vtion  h.-»d 
reverted  to  pialntifl,  used  the  aaterlftl  which  hsd  been  prepared 
for  the  'Cutfitter*   in  printing  the   Kebruary,  1937  and  subsequent 
Issues  of  the   • Jobber •,» 

snd  In  Conclusion  the  finding  of  the  master  - 

"Thftt  the  allegations  of  the  ooaplaint  in  chancery  ver* 
substantially  true  f^nd  had  been  duly  sustained  by  tb^  evitienos; 
thrit  the  eqiiities  of  the  esse  are  islth  the  plaintiff,   Domestio 
Engineering  Uoapsny,  a  oorporation,  snd  against  the  defendnnts, 
InstitutionaUL  Fubiiontious,    Inc.,   n  oorpor*  tion  ^nd   western 
Wewsp&per  Union,   s  corporation;   and  thsst  the   plaintiff  in  entitled 
to  the  relief  ornyed," 

There  seems  to  be  no  dispute  ns  to  the  fs^ct  of  the  plain- 
tiff's J  Ivlng  notloe  to  the  defendsjit,    vestern  Uewspsper  Union,   th^t 
"The  Institutional  Outfitter"   hnd  re-foTted  to  tho  plaintiff  and  that 
said  defendsiint  m.s  to  hold  for  the   benefit  of  ths  olalntiff  everything 
in  its  posseaalon  pertaining  to  "The  Institutional  Outfitter";   thst 
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frank  J*   <«uinn,   publishing  s^lea    imnager  of  th0   weatvrn  Mev8p«p«r 
Union*   tffstified  that  he  peraonRlly  tsllted  with  Mr.  Hansen,   «rho 
i«  oouneeted  with  the  plaintiff,  over  the   telephone  regarding  tb« 
letter  written  by   the  plaintiff  to  the  defendant,   which   la  set 
fortb  ae  i^aiintlff*s  Exhibit  1.     Quinn*s  testlaiony  eetabllehea  that 
this  letter  wps  received  aa  the  rsiiater  fout^j   in  f/^ct   there  la  no 
dispute  ?a  to  this   itea  of  evidence,   and  it  appears   fron  the  record 
th^t  th«  nieistern  Revapaper  Union  had  in  ita  possession  oertaln 
materials,  cruta  and  copy  ^hlch  :;^ulnn  thought  were  to  be  used  for 
the  February,  1937   issue  of  ''The  Institutional  Outfitter**,   and  thia 
witness  testified  thnt  the  material  used  in  the   rebruary,   1937  issue 
of  '♦The  Institutional  Jobber"    was   in  the  hands  of  the  defendant, 
western  Hewapaper  Union,  before  Februery  15th,   and  the  evidence  seems 
to  be  clear  that  up  until  the  8th  or  10th  of  February,    it  was 
assumed  by  the  witness  vjuinn  that  the   iestem  Newspaper  Union  was 
prepaTing  to  i*o  ahead  and  print  "The  Institutional  Outfitter," 

It   is  to  be  noted  that  the  defendant  Institutional 
Publications,   inc.   does  not  appeal  and  the   findings  of  the  asster, 
approved  by  the  ohnnoellor,  regarding  Institutional  i'ubliontiona. 
Inc.   remain  undisputed,   and  It   la  suggested  by  the  plaintiff  that 
these   findings  determine  that  the  Inatitutional  Publications,   Ino, 
wrongfully  soheAsed  to  prevent   «The  Inatitutional  Outfitter"    froa 
being  issued  in  February,   1337,  and  thereby  led  the  advertisers  and 
siibsoribers  to  believe  that   **'fhe  InstltvitioQsJL  Jobber"   was  one  and 
the  same  paper  as  "The  Institutional  Outfitter";   thst  "The  Institu- 
tional Jobber**   was  mailed  to  the  saaie  parties  irti©  had  theretofore 
been  receiving  "The  Inotitutional  Outfitter"  and  these  people  not 
receiving  any  February,  1937,   issue  of  "^The  Institutional  Outfitter** 
and  noticing  thnt  the  ownership,   management  and  editorial  staffs  of 
"The  Institutional  Jobber**   which  they  did  receive  were  identical  with 
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th«  respeetlve  ataffs  of  th9   prior  isaues  of  "Th*  Institutional 
Outfitter",  naturally  asouaiBd  that  "The  Institutional  Jobbsr"  w%b 
merely  b   oontinustion  of  <*Tta«  Institutional  Outfitter",  and  it 
neoessarily  follows  that  ths  defendant  Institutional  i'ublloations, 
Ino«  was  guilty  of  unfair  oompetition  in  paloing  off  "The  Institu- 
tional Jobber^  as  "The  Institutional  Outfitter"  and  deoeiving  the 
subscribers  and  ?^dverti8ers  of  the  latter,  to  the  irreparable 
injury  of  the  plaint iff • 

m   quite  agree  vlth  the  contention  of  th«  plaintiff  that 
the  clrouastanoea  show  that  the  defendant  Mstern  Newspaper  Union 
actively  took  part  in  this  sohene  of  the  defendant,  Instltiitlonal 
Publications,  Ine,  aiul  conspired  with  It  la  unlawful  competitien  with 
the  plaintiff  to  pala  off  "The  Institutional  Jobber"  as  "The 
Institutional  Oijt fitter"* 

It  is  interesting  to  note  that  the  February  isme   of  "The 
Institutional  Jobber**  was  printed  and  sailed  by  the  v^estern  ISewspaper 
Union  for  the  Institutional  Publicntions,  Ino«  and  ?ras  almost  an 
exact  dupllc'-tion  of  the  previous  issues  of  "The  Institutional 
Outfitter",  in  that  it  had  the  saswi  sort  of  type,  feature  material 
•^nd  general  style  lay-out,  and  in  printing  the  first  lam**  of  "Tin* 
Institutional  Jobber",  tne  plaintiff  contends  that  the  western 
Newspaper  Union  used  part  of  the  saste  type  that  had  been  used  In  "the 
Institutional  Outfitter",  resetting  thst  whioh  w^s  neoesaary  to 
change  the  name,  thrst  aany  of  the  advertisements  appe:<?rlng  in  "The 
Institutional  Jobber"  were  from  outs  originally  delivered  to  Institu- 
tional iiibl  lost  ions.  Inc.  for  "The  Institutional  Outfitter"  or  were 
originally  proofed  for  the  "Institutional  Outfitter"  by  the  3feetern 
Newspaper  Union,   The  oover  plate  s^s  the  saaie,  the  size  and  paper 
used  ^58  identical,  the  names  of  the  edltorlitl  staff  and  circulation 
aanagtfr  were  identleslj  the  fenture  material  sptjeared  in  the  saae 
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aaim«r«  the  type  ^an  the   same,  aiKl  in  e^ch  publlortlon  there  vere 
4ep<)rtment8  called  ''Hew  EKiilding  Projects" »  ''Salesaan  wanted", 
"Information  on  where  to  buy  it**,  "House  Ads**,  and  it  is  eontendeA 
that  the  forma  which  had  been  used  in  pretrious  issues  ofThe 
Institutional  Outfittes''*  were  retained  h?  the  'Western  Newspaper 
Union  and  used  for  "The  Institutional  Jobber** •  It  in   further  eon- 
tended*  and  there  was  no  denial*  th3»t  the  western  Newspeper  Union 
snlled  out  **The  Institutional  Jobber**  to  s,  mailing  list  th^t  vna,   if 
not  identiosl*  at  least  inelusive*  of  the  mailing  list  that  had  been 
used  for  prior  issues  of  *'The  Institutional  Outfitter** • 

This  is  whitt  has  been  oh  rged  and  t&ere  i3  evidenoe  to 
support  the  facts  ss  related  and  suggested  by  the  litigrats  in 
this  proeeeding* 

The  allegations  of  plaintiff's  bill  and  the  proofs 
indicate  that  the  court  wes  fully  justified  in  sustaining  the 
Mister's  report. 

There  is  a  question  as  to  whether  there  really  was  a 
eonspiraoy  to  do  the  aots  oomplained  of  end  ealled  to  our  Attention 
in  the  briefs  of  the  parties. 

Proa  the  faets  as  related,  the  Western  Sewapaper  Union 
Joined  with  the  Institutional  X^iblio^.tiona,  Ino«,  and  consented  and 
Agreed  to  onrry  out  a  siifbeae  of  unfair  competition.  In  other  words, 
to  i»l«  off  "The  Institutional  Jobber^  ae  "The  luatitutional 
Outfitter",  end  to  deprive  the  plaintiff  of  its  businesa.   From  the 
evidence  the  court  undoubtedly  felt  jtistified  in  entering  the  d#or«e 
whereby  it  enjoined  the  defendant  western  INewspaper  Union,  its 
offioers,  agents  and  eaployes,  •'from  in  any  aatnuer  unfairly  desling 
with  the  former  or  prospective  advertisers,  subsoribers  or  readers 
Of  •The  Institutional  Outfitter**** 

In  order  to  sustain  the  injunction  againit  the  Western 
lewspaper  Onion,  it  is  not  necea8'>ry  for  the  plaintiff  to  allege 
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or  •stabllsh  an/  oonspiraoy  vith  the  «idaltt«d  wrongdoer^   Institu- 
tional Publioetions*   Ino.     The  d«f<»ndant«\»eateTn  iiewapAper  Union, 
^daittedly  printed  and  mailed  the  puMiORtion  "The  Inatitutionsl 
Jobber**    for  the  defendant  Institutional  PubXieations*   Inc.     Thus  the 
ease   i«  nearly  identical  with  Andrew  Jergene  Oo^   v.    Bonded  iroductiff 
OoTT>Qration.   13   F.    (3d)  417,   '«hieh  hae  been  called  to  our  attention 
by  the  plsiintiff.     This  wat  a  bill  for  !an  injunction  to  restrain 
the  defendant   from  unfairly  coaipeting  with  the  plaintiff  by  the 
alleged  misuse  of  the  i?ord  "Woodbury*  upon  toilet  soap,  and  alleged 
i!ait??tion  of  plaintiff's  wrappers.     The  opinion  of  the  oourt  says: 

"It  aeeais  to  me,  therefore,   th' t   in  deciding  the  rights 
of  the  parties  it  is  not   improper  to  say   that,   if  the   pifl.intiff 
can  stop  Woodbury   from  doing  oert-in  things,   it   crrn  also  stop 
defendant   from  doing  those  things   for   Aoodbury.     3ajtlehner  t. 
Eisner.  179  U.    3.   1§,   *   *   •   Kims,   Unfair  Ooapetition,    (3d  Ed.) 
667," 

This  ease  was  appealed  to  the  Oirouit  Oourt  of  Appeals  for  the 

^eoond  Oireuit  and  appears  there  under  the   s^me  name   in  2\  f»    C3d) 

419. 

"The  defendant  also  argues  that   it   is  not  responsible   for 
deoeption  which  m&y   be  practiced  in  the   s^le  of  the  soap  beosiuae 
it  jMrely  inanufactured  it  for     iiiism  '^.    soodbury.      Defendant 
knew,  however,  th^t   plaintiff  raanufaotured  ajad  sold  •/oodbury'a 
racial  Soap*»      If,   therefore,   the  soap  as  wrapped  and  delivered 
by  defendant  to   ^oodbury  or  on  his  order  is  likely  to  deceive 
the  ultimate  purch' sers  and  come  into  unf^^ir  ooasrietition  with 
plaintiff's  prodiiCt  and  does  do  so,   we   have  no  doubt    rhat 
defendant  is  liable  na  n  contributory  infringer,     a.   ij.   Kgirbant 
SSs.  ▼•   -^ell  kfk:.    ^o.   77    j?.    869,   878   (C.C.A.   3);   •   •   •    jjolf  ^^ros. 
and  O9.   V.   Uaailton-Bro^-m  Shoe  Qo.^.   306  ¥,  611    (O.O.A.);    •   *   • 
;-3rner  &   Co.   v.   iiily  ^    ;o..   365  U.   3.   536,  §30;    •   •    »   Sims, 
Unfp-ir  Uofflpfitition,    {?A    Ap)  667, « 

The  language  we  have  quoted  from  this  authority  is  spplioable  to 

the  case  before  us,   for  it  appears   from  the  evidence  that  the    western 

newspaper  Union  knew  that  the  laagazine  "The  Institutional  Jobber"    as 

printed,   wrapped  and  mailed  by   the  defendant   Western  newspaper  Union 

upon  the  order  of  Institutional  XAjblications,   Ino.   was  likely  to 

deceive  the  ultimate  subscribers  and  adwertisers  and  come  into  unfair 

competition  with  the  plaintiff's  magazine  -The  Institutional  Outfitter", 

It  is  suggested  by  the  defendant,   ivestern  Newspaper  Union 
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that  plaintiff's  theory  of  this  ORse  Ib  thst  the  fteatern  WewBpapor 
Uoion  oonsplred  with  the  Institutional  Fuhliortiona,  Zuo*  in 
ooansotlon  with  its  allegsd  unfair  tr«de  praotice,  and  milAged 
refusal  to  deliver  all  of  the  assets  of  "The  XnstitutionAl  Outfitter** 
to  th«  plaintiff.  It  Is  olsiaed  that  the  evidence  shows  affiraa- 
tively,  however,  th'^t  no  oonspiraoy  existed  and  that  western  news- 
paper Union's  only  aotion  consisted  in  printing  **Th«  Institutional 
Jobher**  in  the  fern  and  manner  instructed  hy  the  publisher.  Hor 
did  the  seetern  Sewspaper  Union  hwve  in  its  possession  ftny  of  the 
assets  belonging  to  "The  Institutional  Gut  fitter**,  ?»nd  it  points 
to  the  record,  which  shows  th  t  for  eighteen  saonths  ImmediRtely  prior 
to  Ttbruary  15,  1937,  Institutional  fublioa^tlons.  Inc.,  s  oorpor-^tion, 
engaged  in  publishing  variotjs  aagazinea,  had  been  publishing  a 
Biagatine  called  "The  Institutional  Outfitter*  under  »  contract  between 
the  plaintiff  and  Institutional  Publications,  Inc.  for  the  sale  of 
the  magaeinc  by  the  former  to  the  latter.  The  laagaslne  wss  described 
in  that  eontrsot  and  as  published  by  Institutional  Publications,  Inc. 
sas  called  •♦fhe  Outfitter",  but  the  name  had  later  been  changed  by 
the  Institution?)!  Publications,  Inc.  to  "The  Institutional  Outfitter", 
In  «5Coordance  with  the  tsras  of  that  contract,  the  Institutional 
Public*»tions,  Inc.  after  giving  the  plaintiff  ths  requisite  30  days 
notice,  elected  to  and  did  terminate  the  contract,  and  then  began  the 
publication  of  a  magazine  cslied  "The  Institutional  Jobber**,  which 
na|»  had  been  acquired  by  the  Institutional  Public ationa.  Inc.  by 
purchase  from  Ahrens  Publishing  Oompany.   Plaintiff  then  filed  the 
suit  for  aa  injunction  referred  to  above,  alleging  that  the  Institu* 
tional  Publications,  Inc.  had  not  turned  bsck  to  the  plaintiff  all 
property  and  assets  of  "The  Institutional  Outfitter**  but  had  retained 
<9nd  7?aa  using  them  in  publishing  the  new  magazine,  and  alleging 
unfair  competition  and  conspiracy. 
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In  the  8tateia«nt  offered  by  the   ^^estern  Mewspftper  Union 
It   !•   reolted  th»t  It  is  n   printer,  not  a  publisher;   that  it  vab 
not  a  p»rty  to  the  oontrftOt  between  the  plaintiff  and  the  Institu- 
tional i^blio^'tions,   Ino*     It  oontends  that   it  h^d  no  connection 
v^-hfttever  with  the  buainesa  dealings  of  the  plaintiff  and  the  Institu- 
tional Publio-=tlona,   Ino,,   defendant}   th«t  the   ^^eatern  UewspRper 
Union's  sole  conneotion  in  the  dispute  between  the   plaintiff  and 
the  Institutional  IHiblio^tione,    lne»   wsa  th?t     ©stern   Hewspjiper 
Union,   as  printer,   was  eaployed  by  Institutional  Fiiblieation,   Ino« 
to  do  its  printing,   and  sa  suoh  it  had  been  printing  '*The  Institu-^ 
tion?l  Cmtfitter«   and  other  oagazinea  for  Institutional  Publications, 
Ino,,  «nd  not  until  the  filing  of  the  instant  suit  did  the  western 
Newspaper  Union  know  what  the  oontrset  between  the  plaintiff  and 
the   Institutional  IHiblio-tions,   Ino*   oontained* 

These  faets  are  referred  to  herein  before,  but  in  order 
to  hare  before  us  the  theory  of  the  defendant's  defense  it  is 
necessary  to  rep«at  to  a  certain  extent  what  we  said  in  the  state- 
ment  of   f  iOts* 

The  question  involved  in  this  ease  is  largely  one  of  f«et, 

and  the   facts  as  they  appear  in  the  record  are  conflicting.     The 

court  was  called  upon  to  pass  upon  the  facta  and  oonaider  them 

together  with  the   law  in  order  to  determine  whether  the  plaintiff 

had  established  its  case  by  a  preponderaaae  of  the  evidence*     It 

would  not  add  anything  to  this  opinion  to  repeat  the   facts,  but   it 

is  apparent  that  the  purpose  of  the  publication  of   'The  Institutional 

<  Jobber"       was  to  deceive  those  persona  who  had  formerly  considered 

for 
the  maga«ine  "The  Institutional  OutfitterJl/-  the  purpose  for  whioh 

it  was  published,   and  as  we  have  previously  8t??ted  In  this  opinion, 

several  fnots  show  that  the  publiontion  w^s,   in  n  is»rge  raensure, 

an  imitation  of  the  magazine   sold  to  the  defend^int   Institutional 

PublioiB.tions,   Inc.     \then  we  consider  all   the   items   presented,   we 
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believe  the  oourt   was  fully  justified  in  granting  the   injunction 
in  this  OBBt,   and  th>^t  it  ia  sustained  by^  the  proof.      The  fin^l 
order  entered  by   the  court  therefore   is  sustained  and  the  decree 
granting  the  permaneat  injunction  is  affirned* 

DSOREK  AFflRIGCO. 
HAtL,    P,J.    AHO  asms  K,    SULMVAH,   J,    C0K013R, 
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LIjOYB  p.  hasider, 

(Plftintiff)  Appellant, 


PAOKARO  ItOTOR  OAR  C0MPA8Y  \pF 
(Oefendant)   Appellee, 


MR.    JUSTICE  HBBll.  D£i,ITEB£9  THU   OPISIOH  OF  THS  OOTiRT. 

This   is  An  appeal  \ij  the  plnlntlff  from  &  judgasent   for 
the  defendaut  entered  upon  r  verdict  directed  by  the  eourt.     The 
Plaintiff  sought  to  recover  daaageg  suffered  in  a  person«al  injury 
action  in  which  the  plaintiff  sued  the  defendant  for  an  alleged 
lead   poisoning  due,  «$  he  olaias,  to  a  faulty  seoond-hand  automobile 
which  t^^e  clei'endftnt  gold  to  him,     the  oaee  was  tried  before  the 
court  and  a  jury* 

The  plaintiff  alleges  th-Jt  on  or  about   December  1,  193S, 

he  bought  froia  the  defeiKiant  s  steoond-hand  automobile,   snd  that  a 

warranty  »«ia  entered  into  between  the  parties  as  fellows: 

••Guarp.nteed  F^^ekard  Isxohanged.  'Vehicles  are  w»r?snt«d  for 
SO  days  after  date  of  delivery,     fhla  warranty  being  limited  to 
the   furnishing  at  our  service  ststion  of  such  parts  of  the 
vehicle  as  shall  under  normal  use  and  service  appear  to  us  to 
h^ve  been  defective  in  msterlal  and  workmanship.     Ho  w«rr&nty 
vh-^tever  is  made   in  respect  to  tires,   springs,   coils,  batteries 
or  aocessories,      Uo  sirarrsnty  is  awde  or  mithoris^ed  to  b®  made 
by  us  or  any  of  our  eaployees  other  than  herein  set   forth,* 

The  plaintiff  further  alleges,  hb  we  have  indieated,  that 
he  purchased  a  second-hand  sutoisobile  and  made  paya^nt  therefor  and 
prooeedcd  to  uss  it;   th&t  the  defendant  told  him  he  should  use  ethyl 
gasoline  in  the   tank  and  that  he  used  su^  gas;   thnt  suoh  gas 
contained  tetra  et|yl  lesd,  which  is  poisonous  rhen  vaporized  and 
inhaled,  of  which  feet  the  plaintiff  was  ignorant. 

It  is  further  alleged  thnt  as  soon  as  the  plaintiff  bought 
the  cir  and  began  to  drive  it  he  notloed  the  odor  of  g»»3oline  when 
the  motor  was  cold  and  when  the  motor  became  hot  there  was  an  ed^T 
of  gas  whioh  eoused  the  plaintiff  to  have  a  hesidsche  and  feel  bad. 
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s&d  thereupon  the  pXi>lntiff  went  to  the  defendant  and  called  the 
attention  of  the  defendant  to  the  faert  that  there  w%8  e  le>tk  In  the 
he^^ter  or  exheuet  vhleh  vaa  sffeotlng  him  so  th^^t  he  had  ».  headaohe; 
that  the  defendant  by  Its  servant  went  out  with  the  plaintiff  and 
drove  about  with  hln  and  after  purporting  to  have  Made  an  exaalnatlon 
9ald  there  was  no  leak^  whereupon  the  plaintiff  ags^ln  toot  the  ear 
sjod  drove  it  for  a  few  days  and  the  ^^s  oontlnued  to  leak  Into  the 
oar«   ssaklng  hla  feel  bad  and  giving  him  a  headache,  and  he  again 
took  the  oar  baok  to  the  defendant  and  called  the  agent's  attention 
to  the   faet  thst  there  was  a  defect  In  the  e3^a\»t  or  heater  or  In 
soBie  other  part  whereby   fuiaes  were  leaking  into  the  automobile,   nnO. 
again  the  defendant  by  its  ag«&t  Inforaed  the  plaintiff  that  there 
was  he  leak  and  that  it  was  all  right  to  use  the  automobile;  that  the 
plaintiff  kept  on  using  the  oar«  keeping  the  windows  open,  but  gas 
oontlnued  to  leak  into  the  oar;   that  the  plaintiff  did  not  know  or 
realise  that  the  gas  leaking  into  the  ear  was  deleterious  or  harmful. 

Froffl  the   facts  offered  in  support  of  the   ooaplaint  filed 
by  the  plaintiff  it  appears  that  the  defendant  sold  the  plaintiff  a 
guaranteed  seoond-hand  Paokard  Motor  Oar,  and  th«t  the  oar  had  a 
heater  which  ooneisted  of  a  cylindrical  device  placed  in  the  exhaust 
line  of  the  automobile;   that  the  heat  came  through  the  rsgisters  in 
the  floor  of  the  oar  in  front  and  rear;   th?5t  the  plaintiff  as  soon 
as  he  drove  the  oar  found  there  came  from  tne  heater   fumes  which 
made  him  sick;  thf^it  he  on  two  or  more  occasions  called  the  attention 
of  the  defendant's  servloe  station  attendants  to  the  fact  that  the 
fumes  were  leaking  throu|^  the  registers;    th^st  after  purported 
exaainatioas  the  defendant  told  him  there  was  no  leak;    that  the 
plaintiff  continued  to  use  the  ear  for  less  than  a  month,   and 
ultimately  beoame  very  ill;   that  he  developed  a  complete  paralysis 
and  could  not  move  his  body  for  months  and  ws^s  under  treatment   for 
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a  long  period  of  tiaw;  th&t  at  first  th«  attending  doctor  eould  not 
diagnoso  the  oondition  snd  eent  hia  to  the   Illinois    Heeearoh 
Hospital  because  he  oould  not   fftthoe  it;   thrt  the  physieiana  finally 
found  he  was  suffering  froa  lead  poisoning. 

The  plaintiff's  theory  is  thpit  the  defendstnt   sold  hia  a 
3eoond~h«nd  osir  and  warranted  it  for  30  days;   that  he  used  the  ear 
for  less  than  one  month;  thr?t  he  was  told  he  oould  use  only  ethyl 
gAsoline  in  the  oar  and  did  use  only  tht  type  of  g^a;   thnt  suoh 
£^s  oontsins  lead  and  when  TAporieed  or  broicen  into  fuses  is 
poisonous  9nd  particularly  so   when  inhs^led;   th^'t,   as  suggested  in 
the  stPteosent  of  faeta,   the  plaintiff  told  the  defendant's  serrioe 
station  employes  a  short  tiaui  after  he  begaa  to  drive  the  oar  that 
the  heater  leaked  and  that  the  fxunea  a&de  hia  siok;  th^t  he  vmn 
aaeured  it  was  all  ri^t;   th  t  he  reported  to  thea  on  other  oooasions 
and  was  told  the  oar  f^as  all  right;   that  within  three  ^eeks  froa  the 
date  of  purchase  he  suffered  aeute  lead  poisoning;   th  t  there  was 
evidence  of  doctors  to  the  effeot  that  he  suffered  froa  this,  whiOh 
brought  about  his  unhealthy  condition. 

The  point  we  regard  as  iaportant  is  whether  the  defendant 
sold  the  plaintiff  a  guaranteed  second-hand  Faekard  automobile  snd 
as  a  result  of  the  use  of  this  car  gas  escaped  affecting  th©  health 
of  the  plaintiff,   and  niftjether  the  court   was  justified  in  directing 
the  jury  to   find  for  the  defendant. 

Upon  the  trial  of  the  case  the  oourt  tibensidered  defend«nt»s 
■etion  for  a  directed  verdict   it  the  close  of  the  plaintiff's  ease, 
80  thnt  we  do  not  have  before  ua  evidence  other  than  th^t  offered  by 
the  Plaintiff. 

What  do  we  understand  by  s  guaranteed  article  when  we  buy 
one  for  use?     The  courts  have  passed  upon  this  question  and  in  this 
oaa«  «•  are  obliged  to  consider  their  holding,  th*it  is,  thst  an 
automobile  of  itself  is  not  a  dangerous  arttele  unless  the  oeohanisa 
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is  not  properly  construotod  or  oonneotcd  ao  as  to  prevent  the 
eaoHpe  of  gases  Into  what  w«  understand  to  be  a  "elosed  ear**.     There 
is  evidence  b/  the  plaintiff  th9t  he  used  et^l  gftaoline,   and  that 
this  w^s  done  at  the  suggestion  of  the  defendant's  representative* 

we  are  of  the  opinion  that  the  question  is  lAiSther  the 
defendant,  each  tiae  the  plaintiff  delivered  the  sutomobile  to  the 
defendant   for  adjustment  to  prevent  the  eseape  of  gas  into  the  ear» 
*d vised  the  plaintiff  th<-«t  the  oar  was  all  right;   in  other  words, 
assured  the  plaintiff  thst  the  meehanisu  of  the  oar  nn^n  oonneeted 
so  thRt   no  gas  could  escape.      The  argument   of  the  defendant  is  th^t 
the  evidenoe  was  not  suffioient  to  establish  this  fact*     However, 
as  we  regard  the  record,  this  was  a  question  for  the   jury,  and 
upon  this  question  and  others  there  ^^^a  sufficient  evidenoe  to 
justify  the  sulMBisaion  of  th«  c^se  %»  the   jurye 

The  plaintiff  calls  our  attention  to  the  njle  of  law 

st-'tf^d  in  Corpus  Juria*i<<egligence,  45,  88S,  in  these  words: 

"It  is  universally  recognized  th^^t  a  manufacturer  or 
seller  of  an  article  which  is  inherently  ».nd  imminently 
dangerous  to  huaan  life  or  health,   or  which  although  not 
dangerous  in  itself  becomes  so  when  applied  to  its   intended 
use   in  the  usual  and  oustotuary  manner,    is  liable  to  any  person 
whether  the  purchaser  or  ^  third  person,   who,  without  fault  on 
his  part,   sustains  an  injury  which  is  the  natural  and  proximate 
result  of  negligence   in  the  manufgoturc  or  sale  of  the  article." 

There  is  evidenoe  that  the  plaintiff  was  induced  to 
continue  the  use  of  the  automobile  by  the  stateraent  of  the  defendant's 
representative  that  the  oar  oould  be  used,  and  that  upon  two  other 
occasions  after  the  defendant's  attention  had  been  called  to  the 
leak  and  an  examination  mn^e,   the  plaintiff  was  assured  he  oould 
use  the  ear,  and  of  course  having  been  so  advised  he  did  ao  and 
suffered  the  unhealthy  condition  complained  of. 

The  defendant  contends  thst  the  plaintiff  was  guilty  of 
contributory  negligence  In  using  the  oar  after  he  knew  there  was 
»  leak  and  that  he  was  being  affected  by  It  as  desorlbed  in  his 
testimony* 
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The  frjct  that  the  plaintiff  «?».«  induced  to  use  the  oar 
after  he  wse  told  by  the  defendant  thst  upon  nn   exaain»tlon  the 
defendant  fovind  nothing  wrong  with  the  oeehanlea  of  the  c?r,  should 
hi^ve  been  submitted  to  the  jury  and  we  sxe  hesitant  to  express 
our  vlem  on  the  evidence*  The  oourt  in  directing  a  Terdlet  seemed 
to  rely  somewhat  upon  contributory  negligenoe,  but  ats  we  hmve 
stated,  ire  believe  the  oourt  erred  in  directing  the  jury  to  find  & 
verdict  for  the  defendant* 

Other  points  have  been  raised,  but  in  view  of  the  fact 
thpt  the  cause  is  to  be  retried  and  subaltted  to  a  Jury  »?e  are  ©f 
the  opinion  thnt  it  is  unnecessary  to  consider  them. 

Jor  the  reasons  stated  the  judgtsent  is  reversed  and  the 
cause  remanded* 

REVSHSE0  Aii9  HEMAHPKO, 

RAIL.  P.J.  AiiO  CiBUlQ   £*  SULLIVAN,  J.  OOJiOUR* 
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asOHas  ».   I.UOK  for  the  use  of 
M£TA   BOS, 

(Plaintiff)  Appell©^ 

Q«    «si.   I..UOK,   Inc.,   A  oorpobCtio^»  I 
(Oefendant-a?frni8be 

Appellant 


Ai-'F&A, 


Q^TRf 


/  y  297I.A,  645^ 


MR.   JUSTIOE  mSSh  0EU?iHlD  TH«  OPiaiOS  OF  THB  OWRT, 

Tbis  1«  an  appeal  by  tbe  gprnialiee  defendant,  a  oorpor^^itlon, 
froB  a  judgment  entered  aivfainst  it  In  the  Munloipali  Court  for 
t790«72  In  f-^.vor  of  the  plaintiff,  being  the  full  amount  of  the 
judgment  a|a,Rinat  the  original  defendant*     The  garnishee  answered 
**liio  funds'*  s^nd  upon  a  hei^rlng  of  a  laotloa  for  a  new  trial,  the 
oourt  modified  the  judgment  against  the  garnishee  defendant  by 
remitting  185.734 

Plaintiff- garnishee  ohtalnsd  a  judgment  on  a  real  estate 
mortgage  bond  dated  tt^roh  1,   1939,   for  |500  with  interest  due 
thereon  subsequent  to  Maroh  1,   1931.     Judgment  ^aa  entered  i^g^nlnst 
the  defendant,  aeorge  l.   lAiek  on  the  8th  day  of  November,   1937, 
upon  vhloh  judgment  g^arnlshment  proceedings  were  instituted  ^gt^lnst 
a*   W.  Luek,   Inc.,  s  oorpor^Tition*  Upon  »  contest  of  its  answer,  a 
hearing  was  had  and  the  judgment  w^a  entered  on  Jonu^jry  37,  1958. 

0pon  the  he'  ring  of  a  motion  for  a  new  tristl  on  February 
5?4,   1338,  aeorge    -.  Luek  wss  osiled  as  a  witness  and  stated  thst 
the  value  of  the  property  transferred  was  |300,|'teO  or  |S00;    th^t 
he  did  not  rensaber  testifying  to  the  value  upon  the   previous  hear- 
ing;   th?t   in  the  articles  of  inoorpor  tlon  of  the  garnishee  the 
Tf4.u«  of  tlPMB  property  was  taken  at  |14,000,  which  included  good  will. 
A  Copy  of  the  s^rtlcles  of  Inoorpor-^ttion  is  In  the  record,  showing 
Inoorpor  tion  on  March  10,   1930,   for  #30,000;   th%t  $15,000  of 
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stoolc  vn9  issued,   of  «hioh  |20  >  was  paid  in  o^'^8h  »nd   II4»800  vat 

p.? id  by  the  "good  vill«   all  Aereba^ndiae*  niaohinery,  benetaes,  eouip- 

mentt  two  wall  onses*  typewriter,  desk  and  table  no«  oonttltuting 

the  business  of  0.    W.  Luok,   looated  at  35  Horth  Deerbora  Street, 

Ohioago,   Illinois",   and  at  the  oonoliision  of  ths  hearing  judgment 

was  entered,   from  whieh  the  defendant  oorpormtlon  appeals* 

Ttie  plaintiff  in  this  siotion  mored  this  oourt  to  strike 

from  the  record  the  report  of  the  prooeedings  upon  the  garnishee's 

motion  for  a  new  trial.     It  apoei^ira   from  the  suggestioas  made  tqr 

the  plaintiff; 

•!•     Thst  appellant  specified  in  the  praecipe  for  record  filed 
in  said  cause  a  report  of  the  prooeedings  at  the  tri^l,  but 
failed  to   file  suoh  report  in  «iccordanee  with  the  r»jiea  of  this 
court  in  auoh  case  provided. 

2»     The  report  of  jj   prooeedlnga  included   in  the   record  T>ert'»ins 
only  to  the  garnishee's   (appellant's)     asotion  for  -^  ner  trial." 

It  is  elSiar  that  the  gtrnlshaent  prooeedings  were  heard 

by  the  oourt,  end  after  hearing  the  evidence  offered,   ^.  ju<ig?ment 

was  sntered  on  January  97,  1938;   that  no  report  ma  filed  of  the 

hearing  h^d  before  the  court  upon  which  this   Judgment  w«fs  entered. 

Subsequently,  upon  the  garnishee 's  (defendant)  motion  for  a  nev 

trial  certain  witnesses  testified  to  faots  which  appear  from  this 

report  of  the  proceedings.     The  plaintiff  calls  our  attention  to 

the   fact  thst  under  the  praetioe  the  burden  is  upon  the  appellant  te 

preserve  the  evidence  before  the  eo^^rtj   thj-t  in  filing  its  praecipe 

for  the  record  the  appellant   specif led   (13)  "stenographic  renort", 

(16)   ••order  permitting  the  use  of  the  original  report  of  t)roceeding8 

as  filed  in  said  cause",  and  (17)  **   a  certificate  th»t  suoh  is  a 

complete  trajuserlpt  of  all  the  procesdlnga  had  in  said  cause". 

These  speoificitions  call  for  a  complete   report  of  the  proceedings 

at  the  trial.     The  garnishee-defendpnt  did  present  a  stenographic 

report  of  the  proceedings  had  on  the  caotion  of  the  defendant   for  » 

new  trial,  and  it   is  to  be  noted  that  the   Judge  Interlined 
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oorreotions  certifying  th9  stenogrsphio  report  -=)a  being  »   record 

only  of  the  proo«edings  had  upon  the  asotlon  for  a  new  triml,  9nd 

this  report  was  filed, 

?iule  1  of  the  Appellate  Oourt,  First  Olatrlot,   Section  (1), 

subsection  (9),  amended  »8  of  Sovember  ^6,  1937«  prevldea  as  follows: 

"(e)     failure  by  the  sppellant  to  file  •?  report  of  the 
proceedings  or  an  agreed  atstement  of  f^ots  within  the  time 
orlslnally  allowed  or  extended,  where  the  praecipe  filed  by 
such  appellant   has  specified  f>ny  of  the   ;:^Toeeeding8  st  the 
trlRl,  shall  authorise  a  rlismissal  of  the  appellant's  appeal, 
and  an  order  may  be  made  by  the  trisil  court,   on  the  spplloation 
of  the  appellee,   dlaaissing  the  snme.     &o  dismissal  sh^U  be 
■ftde  by  the  tri-fl  court  where  Hppeiiant,   ?»fter  filing  his 
praecipe,  elects  not  to  inolude  »ny  proceedings  at  the  trl^^l  in 
the  record  on  review,  sind  tri^nsnlts  the  record  on  appeal  to  th« 
reviewing  court  in  proper  tiise  without  such  proceedings*" 

In  passing  upon  the  questione  involved  in  this  onse  the 

rule  is  that  where  no  report  of  the  proceedings  has  been  filed  the 

court  will  preeuoe  that  the  evidence  heard  by  the  court  ^rs  sufficient 

for  the  purpose  of  entering  judgment,  and  our  attention  has  been 

called  to  several  op  sett  where  the  court  has  so  held*     One  of  the 

cases  cited  by  the  plaintiff  is  Oogehall  v,    geesley.   76  111.  445, 

where   it  is  said: 

«The  praotlce  is  well   settle^*  thst,   where  the  bill  of 
exceptions  fails  to  show  thst  it  contains  all  the  evidence  in 
the  c.-»8e,  we  will  not  examine  whether  the  evidence  it  does 
contain  sup  orts  the  verdict*     Ulnor  v.   rhilllos.   42  111*  133, 

It  is  true,  the  reporter  stoo  reported  the  evidence  on 
the  triftl,   adds  a  certificate  st  the  foot  of  the  testimony  thst 
the  foregoing  is  all  the  evidence  in  the  c^se,  but  the  judge 
before  whom  the  cause   --nn  tried  does  not  »tate  th«t  the  bill 
of  exceptions  contains  all  the  evilence,  or  that  the  certificate 
of  the  reporter  is  even  b.  part  of  the  record. 

The  judgment  of  the  circuit  court  will  be  affirmed," 

In  the  case  of  3ieg3,e  v.   gitohell.  349  111,   App*  116,   the 

court  cites  with  approval  re o Pie  v.  Kelson*  330  111,   373,  and  quotes 

therefrom  as  follows: 

"Where  the  bill  of  exceptions  does  not  purport  to 
contain  all  the  evidence  the  verdict  of  the  jury  will  not  be 
ouestioned,      (illl^nos.  ^«  leonard.   37  111,   43;   gO'^rd  of  Trueteef 
▼•  Mlaenheimer.   89  id,  ISl);   Vill?.e:e  of  Pen  tlaines  v*   smkelaian. 
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370   ld«   149.     The  oertifiost©  of  the  court  renorter  that  the 
bill   of  exceptions  contains  nil  ths  f-vidence  is  not   sufficient 
for  th'^t  purpoae,   (Cpgahall  v,   ijeegley.   76  111.   445;    i-eoole  v. 
aiark.   398   id,   170);   but   it   is  auffioient  ftf  the  f  .ct   tjffirm- 
atively  appears   froB  the  record  itself  th-'t  the  bill   of 
exceptions  contains  «11   the  evidence," 

l^e  facts  afflroatlrely  apoenr   from  the  record  filed, 

and  this   is  supported  by  the   judge's  oertifioste,   which  states 

th"t   it  is  a  transcript  oiily  of  the  proceedings  upon  the  motion  for 

ft  new  trial  and,   in  aeoords^nce  with  the  foregoing  oases,  the  judgment 

of  the  trial  oourt  will  not   be  cueationed.     The  plaintiff  sndo  a 

■•tion  to  strike  the  filed  oertiflct>te,  but  in  view  of  the  record 

^8  it   sts,nd8  the  oourt  will  not  consider  the  questions  raised  in  the 

record,   for  the  rei^son  th-it  we  aiust   preauffls  there  wp.s  auffioient 

evidence  -  ns  stated  in  this  opinion  -  to  justify  the  court  in 

entering  the   judgment  it   did  enter,      ^cct^rdingly^  the   judgment  Is 

affirattd, 

HAhht    P.J.    kSQ  UmiB  E.    SOiUVAM,    J,    OOfiOUR, 
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(Flalntlffa)  App|UrtHrt9, 
▼♦ 
OITY  OF  OEIC-00,   a  Municipal  Corporation, 

(Defendant)  App«lle«,  )  '^ 

297I.A.  645 

MR.    JUSTIOK  asaSL  OEilVERED  THE  0PISI08  OF  tm  OGUHT. 

The  plaintiffs  »e  the  appellants  appeal  froffl  the  judgneat 
entered  by  the  trial  court  to  the  Supreme  Oourt,  aund  upon  a  motion 
the  Supreme  Oourt  raoated  the  order  and  transferred  the  cause  to  this 
court.     Pl»iintlffsl  action  was  to  reoorcr  the  interest  alleged  to  be 
due  upon  a  oendeanatloa  judgment,  the  prinolpaL  of  whioh  had  be«a 
^id  in  full.     The  trial  oo^^rt  entered  judgment  for  the  defendant 
upon  the  ground  that  the  value  of  the  beneflcisl  use  of  the  property, 
poaseaaion  of  whioh   *■»«  retained  by  the  plaintiff®  until  payment  of 
the  judgment,  exceeded  the  clsim  for  interest.     Upon  the  questions 
involved  in  this  appc«l  the  trisl  court  held  thst  sinoe  payment  of  the 
principal  of  the   Judg^awnt  was  accepted  by  the  plaintiffs  without 
protest  and  without  reserTation  of  right  to  3ue,  the  claim  for  interest 
w&s  extinguished.     The  Supreme  Court  has  passed  upon  the  several 
Questions  involved  in  Turk  v,   Qitv.  362  111.   171;   Feldman  v,  Qity. 
368  111.  347;    Qlaine  v.  City.   »66  111.   541,  and  gafflberes  v,   i.:ity. 
366  111.   471. 

The  eourt  oonaidered  the   testimony  of  the  witnesses  and 
reached  the  conclusion  that  the  value  of  the  beneficlnl  use  of  the 
oondeiuned  property,  possession  of  which  was  retained  by  the  plaintiffs 
during  the  period  for  which  interest  is  olaiawd,  amounts  to  ll,100.00» 

From  the  fnots  ?is  they  appear  in  the  record,   it  apoe^'rs 
that  on  July  13,   1938,  a  final  sad  unconditional  judgment  was  rendered 
against  the  City  of  Ohlcj»go  in  the  condemnation  proceedings  filed   in 
the  Superior  Qourt  of  Oook  County  entitled  Qity  of  Jhicrgp  v.   I,r^ndor)iy 
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et  nl>.   oa8«  Ko*   43G818,  wbieh  was  ft  proeeeding  to  viden     estern 
Avenue  in  the  Qlty  of  Ohieage*     The  judgment  found  the  just  eompens!^- 
tlon  for  the  17  feet  oondemned  from  the  front  of  plsintiffa*   property 
to  be  !$17«500,  and  assessed  against  the  remainder  of  said  propt^rtj, 
nABiely*  the  psrt  not  t«3ken»   13,045.     On  September  16,   1939,  the  olty 
paid  to  the  plsintiffs   417,500  by  means  ©f  two  eheok8»     The  first 
oheok  was  for  S14,4S5  and  was  paid  In  oash;  the  seoond  oheok  vas  for 
:|3,046  and  oont^tlned  s.  proTision  thereon  liiaiting  its  use  "to  pey 
sseessment  only"   cind  this  m^a  endorsed  over  to  the  City  of  Chiongo  in 
payment  of  the  special  assessment,     fio  interest  ws^s  paid  upon  the 
oondeanation  judgment.     The  plaintiffs  elaia,  %nd  the  defendant  denies 
th'^t   interest  was  demanded  by  the  plaintiffs  and  that  the  prinoipal 
as  accepted  uiKler  protest^ 

This  Case  was  tried  before  the  oourt  and  the  court  found 
the  issues  in  favor  of  the  defendant.     The  oeurt  further  found  that 
the  plaintiffs  accepted  |17,500  without  protest,  without  making  any 
claim  for  interest  and  in  full  of  all  clalaa  a^gainst  the  city.     The 
court   further  found  that  whatever  interest  alght  be  allowed  would  be 
only  on  the  net  a  ard,  nanely,  the  award  less  the  assessment  ags^inst 
the  remainder  of  the  property  and  th^^t  the  interest  so  ooaputed  was 
more  than  offset  by  the  beneficial  use  whi^  the  plaintiffs  had  had 
of  the  property  in  the  period  fro«  the  d«*te  of  the  judgment  of  con- 
demnation up  to  the  dste  of  payaient.     In  Blaine  v,   jity  of  Ohio^gp,,. 
366  111.  541,  the  oourt  held:   that  the  finality  of  the  jud^ent  - 
not  the  dv«te  of  poasessioii,  -  has  been  reeognized  ss  the  determining 
factor,  and  quoted  i*iat  the  court  said  on  this  point   in  eel6m&j^  v. 
Olty.   36S  111.   347,  as  foUowe: 

"Ho  dispute  could  -rriae  between  the  eity  »snd  the  property  owner 
as  to  the  amount  to  be   paid,   after  the   judgment  becme  final  and 
unoonditionsl,     Tiie  lend  una  then  presumed  to  h»ve  been  tpken  for 
public  use.     Thenceforth  the  city  could  not  escsoe  payment  of  the 
judgment,   regardless  of  when  it  took  actual  possession  of  the 
property  condemned.      (City  of  Ohio^^go  v.  MoOluer.  339  111.  610), • 

The  Court  then  said: 
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"  '  1th  reference  to  this  saae  arguaient   In  the  ooap*>r=  tlvely 
recent  O'se  of   ixtxt  ▼.   City  of  ChicaMOr   35£  li.  171,   «e  held: 
•The  Judimsnt  we   fin  1  sari  uncotiditlOMl.      It  be-^re  no  element 
not   found  in  any     uod  recuperet  Ju4gaient  entered  ap-^lnst  s 
■unicip«lity.      F/y  th'?t  jud,,  went   «pT)ell'»nt   owned  the  nroperty 
CO   deaned  ^nd  «11  rlghte  oertsimn     tnereto,    including  the  right 
to   t^ke  poseeselon.      the  ??ppellee  1^  th-t    Judgment  CRiae   into 
an  ed'.'ltloi^I  right  to  tne  oo.uocnH?  tior.  R»:?rded,      -hst 
appellant  did,   after  the  dnte  of  the  jurij^iiient,   concerning 
poseeaelon  of  the  oroperty  wae  a  matter  solely  v«lthin  Its 
ehoofling.     Th  re  is  no  authority  In  Im^  for  eayln^   tnr  t   it 
oould  eaforoe  a  ten  ney  on  ^pcllef    without  hie  a^reeaent  tfier-to, 
at  a  rental   in  the  amount   of  the    ^nterept  then  nooruin^:   on  the 
Jvdgaaat  or  in  rny  ^^aiount.*" 

Tlia  plaintiffs  contend  hov  ean  b  ohsrge  against  the  Inad- 

owner  arlsa  out  of  hie  rightful   n>osee8alon^     Counsel   s^eem  to  forget 

that   the  landowner  remnlne  in  poeeesRion  of  the  pronerty  until  p^iy- 

asent,   not  as  the  ten-^nt  of   the  city,  but  as  e  matter  of  right  for 

the  express  ourpoee  of  protecting  hie  oon!=!tltution'>l  ri  ht  of  no 

disturbance  of  ooe^eetioii  until  lawful  payaient  therefor,  end  further 

eontend  th-'t  upon  the  entry  of  a  final  judgaeat,   the  rights  of  the 

parties  are  uimlterably  fixed  by  the  rendition  of  th.Ht  judfuent. 

Can  the  oondeaaor,  by  defying  the  tenia  of  th?>t  ju^gaeat,   relltigate 

the  rights  of  the  parties?     In  furk  v,   vlty.  352  111,  171,  the  court 

held: 

"'hat  appellf!nt  did,  after  the  date  of  the  Judgment, 
concerning  :>oas!eesiO;i  of  the  property  wee  a  matter  solely 
within  its  ohooRin^  •   rhare  is  no  authority  In  Inw  for  siying 
that  it  oould  enforce  •?  tenancy  on  appellee  wlthnut  his  a.^^ree- 
■ent  t her  to,  at  a  rentr'l  in  the  amo  nt  of  the  intereet  then 
aecurini^  on  the  juti  aeat  or  in  ?*ay  naoxiat." 

And,  of  oouree,  it  w?is  the  duty  of  the  Olty  of  Ohiego  in  thle  oae* 

to  aake  the  paysent,  and  any  delay  or  failure  to  meke  payment  ?»?!8 

oauaed  entirely  by  the  city. 

In  ths  oaae  of  yeldana  v,  wjty  of  hioi^.  q.  363  111*  247, 

the  eourt  said: 

"  hen  the  jud  meat  beoaae  final  in  the  prcrent  cage  the 
owner  could  not  freely  use  hie  proper  y.  It  oould  not  be  re- 
spired, altered  or  r^jnted  >eith  ny  oert  inty  np  to  tima  of  oooiipf>noy 
or  the  orobabie  return  of  sny  money  expended  by  the  owner  or  leep'ee 
upon  it,   ihe  juJirAent  in  fnvor  oi  the  city  ^sve  it  the  right  to 
t«>k«  peei'eesion  nt  ^.ny  tlaie  and  thue  oulliify  any  effort  of  the 
owner  or  tenant  to  nroflt  by  Its  benefielsl  use," 
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Th«  plalBitiffB  contend  in  this  ease  that  %h*  payiMixt 
reoelTed  \>f  thea  f?8  aooepted  under  pretest,  witb  a  demand  for 
Interest  and  without  any  ?ri>ilver  of  their  olaia, 

fzom  an  examination  of  the  evidence  of  Mary  Gradanl,  one 

of  the  witnesses  it  does  not  appear  titet  she  waived  interest*     She 

stnted:   "Sure,   I  will  take  the  oheek.     X  will  ooileot  the  interest 

after  a  while***     She  atnted  that  her  husband  said  she  waa  supposed 

to  get  the  interest  when  she  got  the  ohee]c«     She  stated  also  that 

she  felt  she  was  entitled  to  interest  on  the  oondemnatlon  award,  aad 

it  appears  from  her  testloony  that  she  expected  to  receive  the 

interest  and  intended  to  enforce  it  at  some  time,   and   from  the 

testimony  of  Ht*  Joaepli  Oraelani   it  is  clear  that  he  wanted  interest* 

In  t^ot  he  eald:     "If  that  is  the  case,   I  will  take  what  you  were 

going  to  give  ae  and  will  fight  for  the  interest,*'     However,  he  did 

not  know  the  na^e  of  the  man  with  whom  he  talked  hut  he  desorli:)ed 

him.     It  is  also  clear  from  the  evidence  that  he  insisted  upon  the 

payment  of  interest.     Upon  this  cjueation  the  court  found  in  the 

case  of  tteldman  v.    City  of  OhiOvKe.   363  111*  347,   that  there  had 

been  a  protest,   but  did  not  decide   that  a  protest  was  necessary.      In 

fact  the  court  said  in  its  opinion; 

"To  the  same  effect,  it  is  to  be  noted  that  in  a  recent  ease 
(alrard  yruBt  Op.  v,  'United  at^'tee^  370  U.   S.  16S,   70  I.,  ed« 
524)  the  Supreme  Oourt  of  the  United  States  also  held  that 
where  a  st«tute  expressly  provides  for  the  vjayment  of  interest 
on  the  principal  debt,    Hhe  authorities  ail  hold  that  the 
acceptance  of  the  payment  of  the  nrlnolpal  debt  does  not  preclude 
a   further  suit   for  the   interest  unpaid,*" 

And  it  is  further  said: 

"On  the  contrary,   it  Is  oonoeded  that  when  the  city  paid  the 
judgiaent  the  owners  then  demanded  inter*»st  and  accepted  under 
protest  the  payment  of  the   Judgment  without   interest!     Under 
these  clrouaatanoea  there  was  no  wfsiver  of  the   interest." 

From  the   facts  it  is  apparent  th*t  the  plaintiffs  did  not 

waive  the  payment  of  interest   and  thst  they  expected  the  city  to  pay 

the  Interest  due  on  the  judgment  frea  its  dAte  to  the  date  when  It 
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was  paid,      it  le  indicated  by  t,n«  opinionp.  cited  th?.t  the  city 
oanoot  mnintiiiQ  th?t   the  value  of  the  beneficial  uee  of  the  pro  lerty, 
poeseseion  nf  which  was  retained  by  the  plaintiffs  until  payaent  of 
the  jttdf^.sent,   exceeded  the  clsin  for  interest.     In  other  words, 
the  city   is  not   in  a  position  to  consslder  tbe  plj^tintiffs  as  tei^nta 
nnd  the  aBQunt  of  aocrued  internet  froa  the  date  the  judgment  was 
entered  as  payment  for  the  use  and  oooupanoy  of  the  premieeg,  end 
this  oourt   is  of  the  opinion  that  under  the  facts  the  court  erred 
in  not  allowing  the  interest  due*     ^or  the  reasons  etated  the 
ju'gaent  is  reversed  and  the  o»u$;e  r@B  nded» 

B£V£BS£s  km  maiivmi), 

MkLU,   P.   J.    ABD  0KMI3  K.    riULLIV<^H,    J,    OOifGim. 
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(Plaintiff)  Appellee, 

(Defendants)  Appella^nts.   ) 


29  7  I.A.  645"^ 

HR.    JUSTICE  HEBIL  OaiViLMt^ED  THI  OPIKIOK  OF  THE  GOimT. 

This  la  an  appeal  bjr  the  defendants  from  @  decree  of  fore- 
eloaure  in  favor  of  the  plAikitlff  entered  in  s- id  o«uae.     The  plain- 
tiff filed  her  complaint  on  July  35,  1936,   against  williaa  Maher 
and  Iteonard  %•  E&gels,  Executor  of  the  Estate  of  Qharles  £rlm%nn, 
deoensed,  George  W,  Torpe,  Trustee,   et  «-l,,   to  foreolose  a  trust 
deed  and  notes   for  |3,300,   dated  May  39,   19S8,  and  interest  coupon 
note   for  169.00  dated  May  39,   1931,  both  due  May  S9,   1334. 

The  plaintiff  set   forth  in  her  hill  of  oofflpiaint  that   ahe 
was  the  owner  of  the  notes  secured  by  the  trust  deed,  and  that  the 
defendants,  Williaa  li^iher  and  Jeh^tnna  Maher,  his  i^ife,  heleg  indebted 
in  the  sum  of  £3,300,  executed  and  delivered  their  proaisaory  note 
for  said  sum  with  interest  coupon  notes  ind  trust  deed  securing  the 
seae;  thst  ssid  trust  deed  was   filed  on  May  31,  1938,   in  the  offloe 
of  the  Recorder  of  Deeds  of  Cook  Oountyj   th'^t  the  defendant, 
WiUiaa  Maher,  had  defaulted  in  payment  of  the  same  at  maturity  as 
extended  by  an  extension  agreement  dated  Uay  29,  1931,   and  by  failure 
to  pay  gener^jl  taxes  for  the  ye^rs  1931  to  1934,  both  inolusivej 
that  by  virtue  of  »  decree  entered  in  the  Circuit  Oourt  in  c?t8e 
number  34  0  7355  entitled   /lilliam  Maher.  et  %1.  vs.   aeorye   ■•.   Torpe. 
et.^,,   on  June  32,   1936,   s^id  Lena  i'ingerhuth  had  a  first  and 
paramount  lien  on  ssid  prealses,  and  thst   the  claim  of  Leonard  ri, 
Kngels,   Executor  and  of  all  parties   in  interest   is  inferior  to  the 
lien  of  the  plaintiff,  and  praying  that  n  decree  of  forpoloaure  be 
entered  with  the  ususl  provisions  no  to  redemption,  distribution  and 
deficiency  decree* 
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On  August  34,  19S6,   Wllllaa  Maher  filed  sua  anaiHir  and 
en  MoT«Kb«r  8,  1937,   pursuant  to  Isare  of  court  ":  reply  mntt  filed 
to  said  answer.     On  tio^saber  15«  1937,  pursuant  to  le^ve  of  court, 
an  amended  answer  wns  filed  by  willina  ti<^her,   adjaittlng  the  execu- 
tion of  the  trust  deed  and  note   for  ¥^S,300,  but  claiaed  f^^ilure  of 
eoneider^ttion  ».»  to  $1,800  of  said  «(Bount  and  payment  of   1500;  that 
there   is  an  outstanding  trust  deed  %nd  note  for  11,800  in  the  hsnds 
of  Leonard  «.  Bngels,  Kxeeutor;   that  George  f.  Torpe,  agent  of  Lene 
Fingerhuth  had  failed  »nd  negioeted  to  caneel  the  said  note  ^n& 
fxust  deed  for  11,800;   that  the  fsir  o?ish  market  value  of  said  real 
estate  is  approximately     3,500;   denies  that  the  liea  of  sftid  i;ngels 
is  inferior  to  the  alleged  lien  of  plaintiff.     On  Jiovember  17,  1957, 
plaintiff  filed  a  reply  to  s^id  answer  of  William  Maher  in  "(*ieh 
plaintiff  denies  that   ^lUiaai  Mslier  paid  iSOO  or  any  part  thereof 
to  the  plaintiff,   alleges  thst  the  matter  of  th«  plaintiff  ind 
William  Maher  having  been  represented  by  the  same  counsel  had  been 
ad;Judioated  by  the  Appellate  Court  of  Illinois,   First   Oistriot,   in 
case  «o,  391S7,   and  that  the  lien  of  the  plaintiff  had  also  been 
adjudio,'ited  by  both  the  Gircuit  Court  of  Cook  Oounty,  o^ae  lo, 
34  0  73S5  and  the  Appellate  Court  in  case  fio.   39157,   $nd  that  the 
decree  of  the  Oireuit  Oourt  wbs  affirmed,  and  sttsobed  as  exhibits 
to  aald  reply  the  decree  of  the  Circuit  Oourt  snd  the  isandate  of 
the  Appellate  Court;  th-t  a  petition  for  leave  to  appeal  was  filed 
in  the  SupreM  Oourt  of  liiinoie  nnd  aald  petition  was  denied  on 
October  15,   1937,   in  o^se  lio.   34393;    that  this  cause  was  referred 
to  Ninian   ^eloh,  Msster  in  Chancery,  who  after  v^rioMS  hearings 
rendered  his  report   finding  the  f^cts  as  alleged  in  the  complaint 
and  reply  filed  by  the  plaintiff;   th«t  objeotions  to  the  Master's 
Report  were  overruled  ty  the  aaster  and  exceptions  were  overruled 
by  the  court,   and  the  decree  appealed  from  was  entered  on  December 
39,   1937,  which  is  in  the  usual  form  of  a  decree  of  foreclosure* 


has  "xtmaaff   r 
fin  ««*  ^LCi&--    :■    ?'3::..oi>  to   s«k-^?^   -jC   s... 

8bfl»ri    »£l*    Hi    '"'0*  , 

•rSrffii*  «*ilii 


'i  inoe^i^  tot  1>»«A  tanf 


o#  ti^^i   »  bin  VtltaUlti 

tf9»<f  fend  t*9tt\r.  cf  &©*n«B»T«y«T  H«»^  :s!fllreii  •x^tUOi  mf*tiSM 

c«Mf  •ttX«  hfifi  ruiiu  '■('(3  tftit  btm  ,¥3165  «att  •mm 

»d*   twifiT  «r.  •    ,^^.A*?:  .oil  *e"0  at  Jiiifoli  •J^PiiaqtiA  t»il?  fcna  «88t  •  ••€ 

7  t**\«  •«(«•  ,Y^^<»<^*^^  ai  «*#««M  ,tf»lM  AfliaiK  •# 

T»«itaa»«t  flo  l!>t>'r»*flf»  air»  «crt  b    i  '••S8»fe  »dtf  ferns  ,rxoo©  ail*  \tf 

•  »«i»olo«^ot  to  9*Toafe   r.  \o  (iTol  X«v»v  •(<»  ttl  «i  daXtiw  «fe6X  ,6^ 


Th«  defendants  urge  th.'^.t  the  allegation  of  ^^nt  of  oon> 
aider^tion  1«  a  good  defense  aad  th^^t  the  defendant  should  have 
been  permitted  to  pTOfre  aueh  want  of  ooneideration;   th^it  the  emiltlee 
of  WiUiiuii  Maber  and  the  plaintiff  were  not  adjudloated  in  the 
foraer  oaee;   that  the  s^me  attorneys  represented  hoth  rusher  and  the 
plaintiff  ^o  have  adverse  interests  in  said  onse;    th»t  if  the 
plaintiff  a  who  took  fron  iorpe  the  trust  deed  seouring  the  suai  of 
13,300,  as  a  first  mortg»£:e,  surrendered  the  prior  trust  deed  and 
note  for  11,800,  and  did  not  mark  the  note  paid  or  o^^aoelled  and 
did  not  obtain  a  release  thereof  froa  forpe,  her  equities  irtre 
inferior  to  the  equities  of  &S9her# 

In  the  case  of  j^her  v,   ^i^eela.   Executor.   fnA  l.eng. 
rinyerhttth.  Cas*  Mo.   39157,   Angels  as  ixeoutor  of  the   £st'^te  of 
Sr^uurm  appeals   froffl  the  deoree  of  the  court  and  insists  that  the 
decree  should  be  reversed.      It   ie  important  to  consider  vhat  this 
oourt   said  in  its  opinion,   n^.aely: 

"The  ixsrchwaer  of  a   trust  deed  or  mortgage  t?kes  it   free 
of  the  eouitiea  of  third  parties  of  which  he  had  no  notice, 
either  actual  or  constructive,   and   thst  because  Len??   Fingerhuth 
had  clothed  lorpe  irith  the  indicia  of  the  old  trust  deed  and 
of  the  notes  secured  thereby,  she  is  eatopoed  to  deny  suoh  owner- 
ship, or  thfft  the  trust  deed  and  note  were  i?bat  they  purported 
to  be,  th't   is  to  ssy,   a  vnlid  first   lien  on  the  land  for  the 
sun  of     1,800  due  and  payable  on  the  old  note* 

The  Mahers,  ^s  oross-appeliants,  asaert  th-^t   in  view  of 
the  feet  that  the  record  indicates  thst   the  gstiae   firm  of 
attorneys  in  the  he'^riiig  before  the  court  '^nd  ^sster,  represented 
the  iiahers  and  Len^  rlngerhuth,  snd  drafted  the  decree  from  which 
tke  appeel  is  taken  th^t   the  decree  should  be  reversed, 

W«  are  of  the  opinion  th  t  the  holding  that  Lena  Fingerhuth 
has  a  valid  prior  lien  upon  the  premises  to  aecure  the  payment 
of  her  principal  note,   is  correct,   '^nd  th't  in  holding  th<?t 
K^ngels,  as  executor,  hse  ?j  second,   or  subsenuent  lien,  the  court 
was  also  correct.     The  record  shows,  beyond  rKxxy  question,   th-t 
Torpe  was  ?ioting  as  «gent   for  the  Mahers   in  the   transaction,   and 
th"  t  Lena  i-lngerhuth  onnnot   be  aeld  r?'sponsible   for  Erlaianii's 
neglect   in  failing  to  nscertrin  ^11  the  f not «  in  the  c^se  iwhen 
he  purchased  the  note  and  trust  deed  from  torpe," 

Ttpm  what  this  court  said  in  th'^t  o^s*,   the  crueation  of 

want  of  consideration  is  not   a  good  defense  nnd  the  deoree  is  res 

judicata  on  the  question. 
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oefencinnt  Maher  contends  tha  defendants  had  the  right 
to  prove  %hnt  the  ouestion  of  the  esflie  attorneys  representing  the 
Mshers  and  Lena  *lngerhuth  in  the  prior  erase  w  a  not  rsised  by 
the   pleadings  therein,   »nd  that  the  validity  of  the  decree  by 
reason  thereof  wss  not  decided  by  the  Appellate  Oourt.     However, 
as  a  Mfttter  of  f^ot*  the  opinion  is  elesr  upon  thist  point  for  the 
oourt  had  in  aind  -  "The  Mahers,  as  oross-appellants,   assert  that 
in  view  of  the  faot  that  the  reoord  indicates  tht?t  the  same  fira 
of  attorneys  in  the  hearing  before  the  court  %&d  Master^represented 
the  M&hers  i^nd  Lens  J'ingerhuth,  and  dr^^fted  the  decree  froa  which 
the  appeal  is  t?>l£en  that  the  decree  should  be  reversed." 

Defendant  ^her  fxjrther  contends  th?!t  the  refusal  of  the 
master  to  extend  the  tine  for  defendant  to  put  in  his  proof  and 
the  refusal  of  the  court  to  direct  the  master  to  extend  the  tiaie 
for  the  defendant  to  put  in  his  coapletc  defense,  was  an  abuse  of 
discretion,  and  states  th«>t  he  left  Ohieago  on  November  ^th,and 
notified  his  ^.ttorney  th'^t  he  would  be  airny  from  Ohlcago  for  about 
ten  days.     Upon  his  return  snd  finding  the  notice  from  hla  attorney, 
he  st  once  tried  to  reach  hira  by  telephone,  without   gucoeas,   and  on 
OeceiBbeT  3rd,   shortly  before  the  tiae  get   for  the  hesring,  employed 
another  attorney,  who  appeared  before  the  master  and  ssked  for  a 
oontinuance  of  9   few  days,   in  order  th?=!t  the  nev  attorney  could 
^e<?uaint  himself  with  the  further  testiiaaony  to  be  given,  but  the 
fflt'Ster    ienied  this  sppliostion  and  olosed  proofs.     Thereafter,  this 
attorney  applied  to  the  ooxrft   for  an  extension  of  tisae  to  put   in  the 
further  testloony  of  defendajit  ^^Jier  nni  asked  for  an  order  that 
the  fflsster  be  directed  to  give  the  defendant  sa  opportunity  to  put 
in  such  testimony.     The  application  was  denied  by  the  court. 

The  Question  is  whether  the  oourt  Abused  its  discretion 
in  the  insti^at  case,      it   is  apparent  from  the  record  that  this 
litigetion  has  been  passed  upon  in  s   prior  suit  and  a.  decree  ente-ed 
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in  that  enaa  whioh  was  approved  1»y  the  Appellate  Court  at  well  mm 

by  the  SupireiM  Court  idien  leave  to  appesl  was  denied. 

The  Trgument  asde  is  based  largely  upon  questions  that 
were  disposed  of  by  this  oourt  in  a  former  deolsion* 

As  far  as  we  have  been  wble  to  determine   froB  the  facts 
5s  they  appear  hers,  we  are  of  the  opinion  thst  there  was  bo  abase 
of  discretion  and  the  court  ^'-nn  justified  in  refusing  to  direct 
the  master  to  consider  r   further  hearing. 

For  the  reasons  ststed,  there  being  no  further  errors 
urged,  »e  believe  the  trial  court  was  justified  in  entering  the 
decree  of  fox^olosure, 

QEORSr  ArfXEMES, 

HALL,    P.J,    AND  OJthlB  E«   StILLITAli,   J,    00»Otm, 


a 

-  —    -li  nl 

«  .  -    tMA^T^ij      '.Iff  yxi 

^!»  adT 

i  %ttt9Mm  Bdt 


,<LIAH 


AOTXMO  l.AtiO'!.^  rc-ifeS,  /«i-'»# 


i|iri.i,  coJ5^? 


%     --■  mrj0-  OF  OHIO  AGO.   j 

Hpmu.».  ^29  7I.A.  646^ 

Oa  iun0  39,  l«}a7,   a  J«<agm®»t  »?sj»  ejatie»r«<l  for  th«  ova  *f 
laSl.OO  la  fsTwr  of  plnintiff  .^otlao  Laboratories,   Jne.  sn<l  airalaat 
th«  ««f •»?!*»%  Sliippera  Ol»p%t«h,   inc.,   for  dmsAgua  all*g«d  to  har« 
be«B  9uff«re3  tqr  plaintiff  ttjr  r«n90B  of  «  t>el*t«i1  ahlpsEOnt  of 
i?oods  fiTMi  Ohlosgtt,  lUlnols  to  Lorain,  Ohio.     It  Is  fro«  th«t 
Judgisont  th^t  defendant  brings  this  ?%pp«i?l» 

The  ftgreed  faots  »re  •ulWtnDitialljr  asi  follows  t 
tbere  was  a  oontr^ot  for  swoto  dtllvtry  froa  Shleago, 
Illlaols  to  Lorftln,  Ohio,  »nA  the  goods  v«re  neQeptotd  by  defesdft&t 
St   plaintiff's  plaoe  of  TSRjslnes*  In  OUloag©  ©B  0et©l9«T  i-^,   193B, 
%9A  sore  to  bave  been  osrrlod  6y  «otor  traot  to  their  destination; 
tJiet  T>l*lntlff»B  seoret^ry  prer-ared  «  oert%ln  dooument  In  the  a«ture 
of  s  reoelpt  vhlob  does  not  set  fortb  the  tis^  of  delivery,  «hloh 
she  presented  to  tbe  drlv«sr  of  the  truok  us^  «bleh  he  signed  oa 
oeta9.1f  of  defendsnt}  tbs^t  en  Ootober  19,  103$,  defendant  pt9p&x«€ 
•  eert!>iln  doovaent  whloh  is  nlso  offered  In  srldenoe,  %ad  «p'^>esrs 
to  &e  in  the  nsture  of  »  bill  of  lading  wbiob  hajj  been  forwarded  by 
nail  by  defendsnt  to  plaintiff  who  received  It  three  risys  l%terj 
tk?»t  plslntlff  peld  to  defendant  $3«2J3  ^a  prepaid  ohtrgee  for  suoh 
tr%asportntlon;    thst  eo«pX»lnt  of  non*dellTery  it  Lorriln,  C^lo,   v«e 
asde  by  rl'^^lntlff  sssi  on  Ootob«^r  «1,  1335,  and  def<*ndAat  Instituted 
an  Intrestl.'^tlon  to  d^^t^raslne  the  c?use  of  non-dellveryj   th<«t  en 
October  3?,  1936  defead«»t  dlsooTered  thnt  tbe  goods  i»«re  ■Isdlreeted 
dtt«  to  SB  old  iii^bllterated  amrklog,  Jind  had  been  ?l«oed  In  inbound 
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ft«igtot  for  delivery  to  th«  !<iieTeh»n'dl9«  Mart  in  Dhlongo.     ''^•rffupon 
th«  dvfendlAnt  iaatdiatiily  forvr-^rdffd  th«  box  to  l-omin,  Ohio*  and 
tondoy  of  good*  was  b^'^o  to  ooaoignoc  at  LoTAla,  Ohio  on  ootobor  ^4^ 
1939,  sad  ««•  r« fused. 

It  i«  olia^liwed  by  plsiatlff  tfeftt  feefoar®  turning  otosr  aald 
goodo  to  d«f»iidftnt  for  dolivery*  it  telophontd  tuie  off  loo  of  a«id 
defendant  and  th«  person  Rttewcfring  t^*c  t^lepUone  gwsr®,nte#d  to  mnke 
de4.lT«r7  to  tbe  oonelgnee  %%  Lorain,  Ohio  on  or  l>efore  Ootober  33, 
1936*     Ho  Identlfle&tlon  <h*m  ise^e  ^.9  to  wfoe  tbe  person  trqie  i!rtio 
ane««red  the  tftlepfeone  nor  th»t  suoh  pmts&n  hsd  ^etuthorlty  to  mnM.9 
auob  pledge.     Defendant  denied  icno^ledge  of  title. 

%hea  the  goode  were   iellrered  to  the  defend^^nt  QE»ap9Tgr» 
%*i9  pifilntlff  prepared  «  written  reeel?5t  -snd  Md  it  signed  by 
defend.«nt  ^nd  It  slgnlfio?».ntly  eppe-«^rs  that  no  'c^ntlon  w«!i9  n«.de  in 
said  rcoelpt  as  to  tbe  tine  of  <iellvtry«   nor  doee  any  ti«e  Halt 
sppesx  m  the  bill  of  lading. 

rvea  e  review  of  tbls  reoord  we  do  i^t  believe  the  plaintiff 
Jum  Mid*  out  its  oaeie  by  «  preponderrcnee  of  the  evidenoe,  %nd  for 
the  re«&8one  herein  stated  the  Jud^aent  of  the  MtmieipflO.  0©iart  le 
r«ver»ed» 

HALL,  i>,j,  Aao  mmi,  j.  oonmm* 
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IdH,    JUSTIOl   DEHI8   E.   SULLIVAS   imiirmZQ  THE  OPISIOS  Of  THS  OOU^, 
Rosii  Sohlogl,  plaintiff,  filed  her  bill  to  foreclose  s. 
truet  deed  on  eertsin  rsal  e3t«ite  and  the  defendant  Oharles  Miller, 
vriov/ely  referred  to  as  int«rrenex  sHid  intervening  petitioner, 
answered  and  filed  hia  oounter-oomplaint,   claiming  a   lien  for 
:^1,077,50  by  reason  of  work  done  and  aaterial  furnished  to  the 
premioes  in  question  purauont  to  an  oral  agreement  sade  September  10, 
1933,   at  an  agreed  price  of  11,135,00,     He  also  claiiBs  that  additional 
Tork  and  saterials  aiaounted  to  $93«&0j   that  said  work  was  ooiopleted 
February  30,  13S5j   th^jit  |140,00  was  paid  and  n  baianoe  of  #1,077,60 
still  resB&ins  due. 

It  appears  th^t  on  M.«y  14,  19S5,   defendant   filed  hia 
oounter-eoaplalnt   for  a  ?aeohanic»8  lien  in  the  office  of  the  olerk 
of  the  Oircuit  Oourt,     Plaintiff*  reply  alleges  she  ha«  no  informa- 
tion or  knowledge  suffielent  to  form  a  belief  as  to  the  material 
alleg'itiona  in  the  oounter*-ooaiplalnt,  snd  oaiia  for  strict  proof 
thereof. 

The  eyidenoe  ehowa  thr?t  defendant  received  #300,00  ever 
and  above  credits  listed  in  the  oounter-olala,  thus  reiluclng  the 
aoount  olaiised  to  1877,50.     Issues  were  joined  on  the  counter-ooxplaiaH 
and  reply  Rnd,upon  -a  reffrenoe,  the  siaater  waa  ordered  to  hear  the 
proofs  and  report  his  ooncluslona  of  law  and  fact  to  the  court. 
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The  report  of  the  aaslter  found  th^t  the  defendant  fmlled 

to  estahllsh  his  meohanic*8  lien  and  that   th«  equities  are  vlth 

the  plaintiff  and  reooaaended  the  disallowanoe  of  ssiid  olaim  and  the 

disiBiasftl  of  said  oounter~«o»plaint   fot  vnnt  of  equity.     £  decree 

W9.9  reoontnended  on  the  ooaplaint  to  foreclose*     Kxo^pisione  to  the 

Master's  reoort   ss^re  overruled  and  th#  chancellor  entered  »  decree 

held 
sustaining  the  master  an(i/*'th3t  the  Intenrening  petitioner   (defendant) 

Charles  Miller,  has  failed  to  est^iblish  his  clsira  for  aeohanio»a 

Ilea  by  a  preponderance  of  the  evidence*'* 

le  point  la  raised  as  to  the  pleadings* 

Plaintiff •!  theory  is  th'st  no  evidence  mss  introduced  in 
opposition  to  defendant's  clala  for  lien. 

Sttveria  points  are  urged  by  tue  lien  claimant  ns  to  ^y 
the  decree  of  the  court  should  he  set  aside,  none  of  which  in  our 
opinion  is  controlling,     »e  have  read  this  record  as  well  ?»3  the 
abstract  and  se  find  there  is  one  point  th-st  is   fatal  to  defendant's 
contention.     There  was  ao  competent  proof  offered  to  establish  the 
enhanceaent  in  value  of  the  premises  as  a  result  of  the  rorlc  which 
defendant  clalaa  to  hmve  done. 

Section  18  of  the  Mechanic's  iien  &ot  provides: 

"   *  •  •  all  previous  incurabranoes  shall  be  preferred  to  the  extent 
of  the  value  of  the  land  at  the  time  of  making  the  contract,  snd 
the  iien  creditor  shall  be  preferred  to  the  value  of  the  improve- 
isents  erected  on  s?id  prefflises,   and  the  court  shall  «jscertain  by 
jury  or  otherwise,  ssa  the  esse  aay  reciiire,  ^nt  prooortion  of 
tbe  proceeds  of  s-Vf  sale  shail  be  p&ld  to  the  sever?il  parties 
In  intersst.** 

Am  w«s  s«ld  in  Metro ir>olit?n  Life  Ingurtnoe  Qc.  v.  ohlh' vey^ 
384   lU.    App.    477: 

"The  law  c^st  upon  sppell^jnt  the  burden  of  provlnp:  that 
the  mortgaged  preaiiseB  in  the  instant  owse  were  enhanced  in  v^lue 
by  this  improvement.     In  our  ooinion  apr>eiiant  has  not  met  this 
req\iire::ient.     The  evidence   f-ils  to  disclose  th^.t  this  improvement 
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did  enltano*  the  vnlue  of  this  fnrm  covered  by  appellee's  mortgnge 
und  upon  tbis  Q\jeatton  -^e  sre  in  complete  ^ooord  ^Ith  the 
flndlnga  of  the   oh?>,noellor,   and  being  of  this  opinion  it   ig 
unn«o««8axy  for  us  to  deteroin*  whether  the  iffiprovement  Is  a 
llenable  one  or  not*** 

In  the  instant  onse   it   is  not  necessary  to  diseuas  the 
other  points  presented  for  our  eonaider^tion,      -ve  think  the 
oh9nosllor   'a  right   in  Rpproving  the  naster's   I'eport, 

for  the  reasons  herein  given  the  deeree  of  the  Olseult 
Oourt  is  affimed. 

HAW,,    P,J.    AMD  HESEL,    J,    OC-MOUH. 
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JULKQ   a.   BIOHEtfBADM,    as  Sueo«SSOT^TTU8t«e, 
et   nl,. 

Plaintiffs, 
▼• 


tTATB  AID  miliOy  BUILOIMG^ 
ISA   ff.   KAHKi,    et   r1.» 


)HFORATIO«, 
Defendanta* 


QOaTIHEIiTi'.I.  lUIUOlO  iATIO^Ala  BAtiK,>4 
TRUST  OOMi'ANY  OF  O^^/c '.GO,  as  Tpritt^ 
undsr  Indenture  of  Arust  of  pC«a  I.  HTsmill,    i 

JJGtAiAHX,   as     "^^ 
Uted  Juns  30 


Ho.    451,3;    THE   i^C^-il 
Trustee  under  Truj 


1938,  knovn  %s  7r| 

SLlsa  and  ^AE'  04 

Intervening  fy 


17^%i 


;it 


oners^ 


JUU'S  U«  EIca^HBAUli,  as  Suooes^or-Trustee, 
and  ISA  »/KA»ii,  et  %1., 

/  respondents. 


On  Appeal  of  JULES  3.   EiaSESBAbli,   as 
Suoeessor-Trustee, 

Appellant. 


ftila  e^se  grows  out  of  the  saEwe  transaction  as  is  involved 
In  Case  Ho.  40352  of  this  court  entitled,  ^j^^  U.   ^'ichenTo'^uat.  ay 
Suooeeaor  Trusted,  et  al,v^_3ty^te  gnd  Quincy  auiidlniz  Qoroor^-'tion.Q.^ 
las,  w.   KnhnJ  et  al,-^  aontiaeat-a  lilinois  Ijational  Bank  and  Trust 
aoiapginy  of  Qhioaki>.   as  rrustee  under  Indenture  of  Xrust  of  £liz,f>, 
C.  Hpmill.  dated  Deeoaber  l>a..   1920.  knogn  aa  Trust  ao.   451";   The 
NortMrn  irust  Joapany.   as  Tru^jtee  under  trust  Agreement  d-ted 
June  30.   193B.  kno^;n  -s  .ruat   ao.  7379:   g-milv  Osborn  iJliss  snd 
i;.ae  0.  C-rothers.   ;.:-s,-ellee8jV.    \&^  w.   Kmhn^  ADpelI«nt.^  in  which 
oase  ab  ooinioa  has  been  filed  tod?^y  by  this  court.     An  appe?!      (V         ^^ 
was  taken  to  the  Supreae  Oourt  by  Jules  U,   ^iohenb^um  and  the  saae 
wfsi  transferred  by  th-t  court  to  the   Appellate  Court,   aAd  we  h«ve 
been  rsQuested  to  Consider  both  on see. 
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XaasiBuoh  as  the  rights  and  Interests  of  the  parties  and 
the  fnots  in  both  cases  are  praotieally  identicr^l,  the  law  controlling 
in  CRse  Mo«  40052  of  this  court  is  applionble  to  the  instant  esse. 
Therefore,  for  the  rensons  set  forth  in  our  opinion  filed  in  Case 
No.  40052,  the  deoretnl  order  of  the  Cirouit  Court  in  this  c^se  is 
affirmed,  excepting  that  part  of  the  decree  wherein  the  court  finds 
and  removes  the  said  lease  as  a,   cloud  upon  the  title  and  as  to 
th't  ps^rt  of  the  decree,  the  same  is  reversed.  /  ^. 


aEOR££  AFFIHHSD  lU   PART  AND  R£?£RS£0  IH  PART 


^HALL,   P.J.    /()^j^  fffiBEL,   J.^OOIiCOS 
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X«  ^i»  «ft»tt  Kukrtlit  H.  sinmsnui  V<m#it  bv&%  mmi^tmt  Wax 
City  oC  OiaoBRt  city  ttt  TttooTwr  for  8<»rTlo«0  eXtvlaad  to  hbre  %dea 
IMtxf  oanidd  %qr  Mtt  as  e4MBl«8i«ittr  la  dttmssttsa  wltli  »  s^piMiiftl 
ftSMresnmt  pr«i««ftd|jig  f  osr  tlM  oaas&riisfciMi  ^i  »vm»f  in  Oftlwuit 
oity*     THle  i^tdt  '««u»  o atlB«lltf«.t«^  with.  «mw»b  S1»»«  3996S  >jAtf 

vfiti»tt%  &  ivaeyt  r&i.vik%in$:  in  Su^smnt  in  te^r&T  of  ::^im@rj^  for 

juAgwmIt  v«adi«r««  la  ottwse  f«s.  399«8  »aa  3«9#lt  wad  dioring 
\h»  9«a<NBsy  of  tiWMi  stff«alfi  feMs  eidt  w»s  d«rt.M<Ai($^te<l  ^Itli 

Aa  cidnittB  l^%&  «M«  ^ij  UrMn  filed  in  |fea?la|Mm  ▼•  aity 
«f  qalwet  Oiiyt  W9*  5996at  ewi^  1^  ret^ionui  s^Tnk  aafl  a«iioliu9i«iv 
rea^ui^  ia  tltet  «ase  ar*  ooatroXUag  in  this  pT«a«9t*.tns*     Tba 
judpKRit  Af  tfew  Mity  oaB)i'&  of  aaliBBot  Qity  ia  i>MB  prostto^iae 
is  ^oreforo  afrivno^* 
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ppellanti 
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l)r0tt^(  Btdt  a^tOnAt  ilui  City  of  csa&iaaet  01  ty  &d  sr@^«ranr  ftNr 
eerrioAA  Ql^dJRdd  td  tova  Itftoa  p«rfox««d  1^  It  a*  «B44xiMrft  ia 

st^rufttion  of  eewAiTB  in  Ctaio^t  alty*     ]3il&  mUt  »«»  eaisAl^t*^ 
iltll  Mau»«B  XM»  39913  «»•  S9940*  &ad  tbis  t.&r«@  deii&iis  imxa  triwt 
tegetbes'  ^fore  tli»  ocmrt  vithottt  &  Jury*  s-oi.ta>Ui^  ia  4u<i«^ant> 
in  fftTor  «f  aenB<i4?t  lxm»veA  ft  ^lOnlaa  for  |iS«O0&«     :^f«i»ibait 

ft|S»««l«»4  fr«i  fcMfi  4u£iSBMmi«  suit  nwll  ais  Jua^e&a^  raaSatra^  !« 
•MWMMi  ercMi*  3f>«<a  ftad  Sfifftiti"  and  c^uriag  t)m  ptsadeasy  of  tlaaen 
A9P4Ma.»  tULs  <»Ul6  «nae  o«B0i^d«t«4  v^itli  «««»««  W$««  3ir9<l2  »ild  399«ai 

▲a  eptnloa  liii^  t&is  isijr  %«»a  fiX»di  la  ifi^rlaMma  ▼.  zXxy  of 
ftil— At  OltTa  Mo*  39$«3t  <u^  the  MaBOtto  givaa  ea<3  th«  oaneluBlflno 
x^HJibstf  la  tliut  o&»e  av«  esatarolliat::  la  %M.8  jj^oeoo^iiag*     ilia 
4ua«pmat  of  Um  aity  oeart  of  OaUioot  city  la  tMs  |^(me«e?ia2 
1b  tlMoroforo  afflraBd* 


^iCLU'Twi  aad  INirltOt  /a***  eonotr* 
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JOHS  COPaLlHMtS,   for  use/t>f 

LOUI^  C0F;iLLvH.r3  and  AlTTOlyT 

Appellant, 

CHRIST  OOP'CLIAIUS,  VL- 

Appell^tu 
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MB*  PH-IGIDIITO  JUBTIOl  FBI?ffifD 
D1SLIT3R':D   TH.-^  Oi'ITlXOlf  0?  IH^  COUTiii 


John  Copeliares,  for  the  use  of  Louis  and  Anton  Copeliares* 
Tarought  gamiehment  proceedinga  against  Christ  Copeliaree,  pursuant 
to  a  prior  judgment  that  had  heen  entered  against  John  Copeliares 
in  favor  of  Louis  and  iintoui  upon  which  an  execution  issued  and 
was  returned,   "Ho  property  found."     The  case  wa.s  tried  ty  the 
court  v/ithout  a  jury,  judgment  entered  for  the  garnishee  and  the 
garnishment  proceedings  were  accordingly  dismissed*     Plaintiffs 
appeal* 

'   The  essential  facts  disclose  that  in  Hoyeiober,  1926,  John 
Copeliares,  judgment  debtor,  and  plaintiffs  Louis  and  Anton  Cope- 
liares, purchased  a  Itmch  room  at  638  North  Gtate  street,  Chioagop 
for  #5 ,000.     iifterward,  in  August,  1930»  John  Copeliares  purchased 
the  interest  of  his   two  partners  for  s^l>425»     The  consideration  for 
this  purchase  \7aB  evidenced  hy  Judgment  notes  of  #75  each*  January 
16,  1936,  while  ahout  one -half  of  the  notes  rejaained  unpaid,  John 
Copeliares  executed  a  hill  of  sale,  conveying  to  his  "brother,  Christ, 
garnishee  herein,   the  lunch  room  in  question,    "together  vdth  the 
good  will  and  leasehold  of  the  husiness"  for  |1,000»     Of   this  amount 
the  garnishee  paid  only  $800,  and  still  owes  his  brother  5|200, 
according  to  the  undisputed  evidence.     It  is  likewise  conceded   tlmt 
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,0;KiOxrf0  t*33^*a   9*jB*i;i  rliioTi  8£d   i~i  Bioox  datiul  e  bBscdoiuq  ^asiail 

&8a/iiio'£jj(i  as-xjaiXsqoO  ttrfol  tOCQX   ^i  eit^tsj:  nx   ,b^ijw^9*t/.     .OOOta^  nol 
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X'SBUa^il   ,a.0Ji0  5V(i  lo  asion  itiaia^biil  x,d  foaoasLiivti  OiW  aa^stloti/q  airf^ 

ndot  tbixjqnif  beni;sa93_89ion_9rii_^o JiXjarl-sno  vti/ocf'i  oXxxiw  «dC§X  «jX 

,*ai:xcIO  tti3ri;>oitf  airi  o3  ^ni-YOvnoo   ,oXj3G  "Jo  II in  a  bsiuosxa  a©i*lloqo0 

exi*  rI;Hw  tadi s-^o ~.  *'    tnoxjEoup  nx  ciooi  rlorujX  «rfJ    «ni8t©rf  99rialBn«8 

intfoia.'.^  aJx£^   "50     *000,X$   'zoX  "aasnii-i/cf  erii   lo   bXori^BaeX  bna  IXiw  Ijoob 

«O0S;^!    lesiio-zd  aiti  aswo  IXXd'cj   bn^  ^OOfi )  x^"0   f>Jt«q   esrialni-s^  8ri!> 

iadi   hobtetiDD  oetw'ilL  nt  il     .eonobiv©  baiU'.iatbtxu  9^i  oj  ^ntbtooco 


no  notice  ■aas  giren  to  the  sellQi«s  creditors  as  required  "by  the 
Bulk  Sales  act  (Illinois  Eey.  : tats.  1937,  chap.  121-1/2,  pars. 
78  to  80a,  0608.  1  to  4).     February  13,  1936,  plaintiffs  caused 
a  judgment  hy  oonfassion  to  ba  entered  on  the  unpaid  notes  and  in 
July  of  that  yaar  garnlehment  proeeedinge  were  instituted.     The 
follOYfing  month  John  Copeliares,   the  seller,  filed  a  voluntary 
petition  in  bankruptcy  and   secured  a  teniporary  res  training  order 
against  plaintiffs,      ^pril,  1937,   the  federal  court  denied   the 
bankrupt's  petition  for  discharge  on  the  ground   that  he  had 
fraudulently  transferred  the  lunch  room  in  question  to  Christ 
Copeliares  in  violation  of  the  Bulk  Sales  act*     The  restraining 
order  was  dissolved  at   the   saiss  time. 

Upon  hearing  gamlBhee  adduced  evidence  tending  to  slv»w 
that  the  value  of   the  tangible  personal  property  in  the  restaurant 
did  not  exceed  ^200.     Louie  Copeliares,   one  of   the  beneficial 
plaintiffs,   testified   that  he  could  not  tell  what  the  fixtures 
alone  were  worth  because  he  had  not  bought  auQr  fixtures,  but   the 
other  plaintiff,   \nton,   said  that  all   the  fixtures,   tables,  ranges, 
ice  boxes,  counters  and  other  personal  property,  ^ere  worth  about 
*700  or  ISf^O,  and  that  he  would  be  willing  to  pay  that  much  for 
the  property. 

At  the  conclusion  of  the  hearing  the  court  found  that  no 
noticQ  as  retiulred  by  the  Bulk  Sales  act  was  sent,  and  that  "the 
sale  was  a  fraudulent   ealei"     that  since  neither  of   the  creditors 
had  amy  knowledge   of   the  value   of  the  furniture  and  fixtures,   their 
testimony  would  have   to  be  entirely  disregarded,  and  in  the  absence 
of   any  testimony  as   to  value  on  behalf  of   the  creditors,   the  court 
concluded   that,  '♦the  whole  outfit  ^vas  not  ■worth  much  more   than  |:210» 
said  since   that  is   exempt  property,   1  am  not  going  to  interfere 
with  it.     The  finding  will  be   that  the  t^arnishee  will  be  dis- 
charged .* 
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tE5t:.fT.^T  ,a&Icf  .    *  .?rt:a^3cit  e/l*  XX«  J^jMii   bl.ea   ,«»*«,*   ^tli^filaXfr  •t©rf*o 
JU0Cf3  riiao*/   SX91T  ,x^ae(iOTq;  XeeOrti^tq  •xsri.to   6b«i  vteinueo   »3»x0€f  sol 

ui    u  ,:.ji     -.iiii-/ ■    ^  -ii'-.-:    ^ii..     ;iic..   v.-  -••  sj    \v   HO  l^ni  lofto  ()  ttd)   i 

»rf*»'  i«tf£.f  bar.  4^1193  8«w  *ewj  iftXvC  JIXkH:  9iif  -^rtf  ftotlui^e^  ba  •oi?on 

B^oiit>'9r(0  titiS  "ic   'ii^ri$ 'Utt  asnia  ioAi     "leXjaa  .tn©XiiibJju?rt^  a  axw  olea 

xi^tli   tiSTirj-  ;  i   hr  csi":  iidi   'i-?   oiiXi>T  tuM   "io   ©ribeXrroir-f  ^ruB  6«Bt 

©•BHertffl  e/<  tfte^TxsBeTHJtb  y^S^riifxe   »ff  oi   sTcrf  bXx/ow  XDomliemi 

fr.u90  Off*    ,i:ro:  V  3tO  *cli    lo   "iXflrfocf  nr  owi^  t  oi    »«  TrroKliani  icns  lo 

«OXS.?  nsdi   (.now  rfowai  riito.^  ion  -^.f^v  jilism  ftXorfjtr  »ri*«'  «^ius(i  bsbtfXorp©© 

-•lf>   Sirf  XXXvi   —tHilatZfi     eri."  iadi  »tf  XX Jw  nn±6xiJkl  wCT     «*1  rfilw 


Although  evidence  introduced  ty   the  g'arnishee   tended    to 
tihoTh  the  value   of   the  property  at  ^20C  or  less»  we   think  the  court 
v&s  not  justified  in  entirely  disregarding  the    testimony  of   Vnton 
CopaliareSf  who  said  that  the  tangiTsle  furniture,  fixtures,   tahlesj 
ranges,   ice  hox  and  counters  in  the  rostaurant  were  v/orth  "bet^ysen 
^700  and  $800»     His   testimony  was  just  as  reliable  as  that  of   the 
witnesses  introduced  on  "behalf  of  the  garnishee,  and   there  is  no 
reason  why  the  court  should  hare  disregarded  it.     lioreover,  no 
claim  was  made  that  the  fixtures  were  exempt  property,   and  there  is 
nothing  in  the  pleadings   to  indicate   that  the  garnishee  was  claim- 
ing an  exemption,  and  sinoe  the  court  found  that  no  notice  was 
served   and    that   the   sale  was  fraudulent,   vhich  was  also  the  con- 
clusion reached  in  the  federal  court  on  application  for  a  dis- 
charge in  bankruptcy,  T/e  are  at  a  loss   to  iinderstand  why  the  provi- 
sions  of   the  Bxilk  Sales  law  should  not  control.     Christ  Oopeliares 
still  owes  his  brother  a  considerable  sxun  upon  the  unpaid  balance 
due  for  purchase   of   the  restaurant  in  1936,  and  plaintif  fe -isho  had 
a  valid  judgment  against  John  Oopeliares  upon  which  an  execution 
had  issued   and  been  returned,   "^o  property  found,"  were  entitled 
to  judgment  against  the  garnishee.     Accordingly  the  judgment  of  the 
circuit  court   should  be  reversed  and   the  cause  remanded.     It  is  so 
ordered* 

Sullivan  and  Burke^  JJ»,  coneur« 
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;J-„>  0     9rfj   2lxii.  S^;  JiJ  -^j^fiaqonq  adi    to   »uIst  ex£;t   wojf a 

aoin/-  ^0  •zaaaXii  xax^ozalb  x^fni^ao  at  bsi\iiau\,  ion  e^v/ 

,a«Icff!^   t'^'&'s.tJdy.i't  ^sii-ilaiul  sltfJtan^^  «.ri*  ^^J^^  J^i*"  o^*  ,aBXiixIego'J 

nesw-tutf  lij^o  '^n.'sxajiiBO'x  oAi  ai  amiauoo  bma  xocf  »oi  «aegnBi 

sri*   ^0  Jiirfd'  "    '      "BjjJ;,   s.rsw  yeoattjasj   aiH     .008;-    i>na  OOV-? 

or.   .'!     «-; -K  .  ^^    ^:ii  "io  ISedsd  no  oeaaboi^xii;  soaaeai iv 

,  -•;•;•, 3 ^8x6  e-y«ri  Wwoila  it$too  sdJ  yjcLv  jxoacei 

ax  9'io!  ?  -P"'  '3tJtf;:!'xll  sri^  ii^di  nbsai  aaar  aIjsIo 

-flt.t'jin   B'^.v?'   99nr)  ^r  i;y,flil)jE&Xq   aif J    al  ^Ridion 

i-xioJ.  c^'zcroe  eittt  ptngia  bns  tnolJqxadxe  as  311  i 

.  iTtf09  Xaiobo^  sii#  nJi  fefivrfofisa  noxajjXo 

aea^.UpqoC/  iaiixfC;     .Xoi."-  ).CtfOfie  weX  aeXeS  iXiffl  axl*   lo  enoia 

©on-el.ciJ  5xaqitjj  ciid'  noqu  au--  sidjixsbienoo  a  ^sdioTcf  aM  eawc  XXi-a 

bed.  ori7.^'iJ:?txxr,X(i  bn«   (d£eX  ni  iaajiujuiae-i  axiJ   lo   esiiiUixiq  xol  vub 

aotiiioAr.6  an  doldv;  noqu  aeicsiXoqoO  ncCoX.  daaijsg^  ;fneBisbu}i  &±X«t  » 

fceX*ii>a«»   a'X»w  •'*5ru;o1  Y^^OQ0i<3;  oH*   «ionTx;v9's  aescf  bmi  bai/«ax  bmd 

oa  al  :tl     .  bftbfr/riasT  ep.fjs-o  9sii  fens  &!i"?t'?T?>'c  fed"  bluada  iTuco  iluoito 

•.Ui- 1;  ::..^i  ./..  VA.ii.o  a«u  :■.■■:;-. d  !, 

♦  'xuoftoo  ,«i[;T,   ^'^jtTuS  farffi  narilXtfr; 
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lETROPOUmN  LIF^u  INSURA.UC 
COMPAHYj   a  corporaoi,bn» 

Defendant  |)elow. 


M.  oaoRffij  nviHcssTOiir  Jind 
L30  r.  '£IJ]FM:s$  dolns  "bwsines^' 
as  Livingston  &  Kaufman >'''~^""^'' 
petitioners. 

Appellants, 

▼• 

llffTROPOLITAJff  UFS'  IITSIEAMJS 
GOMPA:^,  a  corporation, 
respondent, 
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APPmL  PROM  MT3HICIPA1 
COURT  07  GELCAGOt 

9  7I.A.  647 


MR,   HiaSIDING  JTKTICa  PRIiHD 
mMVimiD  THS  OPIHIOH  OF   TH.'i  COURT* 


Sophie  Majka  "brought  suit  against  Metropolitan  Life  Insur- 
ance Company  to  recover  on  a  #2,500  policy  ^Titten  upon  the  life 
of  her  husband,  otanislaus  Majka,  who  escaped  from  the  Kankakee 
State  Hospital  May  10,  1926,  and  was  never  heard  from  thereafter. 
She  recovered  judgment  in  the  municipal  court  for  the  face  value 
of  the  policy  and  certain  preiuiums  paid  hy  her  up  to  i:ieptember, 
1934,  aggregating  f3,074«74.     During  the  pendency  of  the  proceeding 
in  the  municipal  court  M*   George  Livingston  and  Leo  T.  Kaufman, 
doing  business  as  Livingston  &  Kaufman,  filed  a  petition  to  adjudi- 
cate and  fix  their  attorneys*    lien,  v.hich  the  court  allowed  in  the 
BUB  of  $100.     Another  lien  for  attorney* s  fees  was  filed  in  the 
same  proceeding  by  Leo  M.  Tarpey,  which  after  hearing  was  dis- 
allOTred  by  the  court.     Both  lien  olaimants  appealed  from  the 


T^ 
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X3X0* 
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o^il  sxl;t  noqjj  iio**J:tw  xoi-^o?  OOa^Sl;  s  no   -xpvoostc   o.*  TjnsqiaoO  eon/J 

."xeJlastrsri*  motl  bi.»^9rf  rravsit  a^vr  brro   ,©£0X   »0I  ^JsM  XaitiqaoH  0iai3 
©ifliTV  oo«l  esff^f  -sol  iiisOD  Laqioiaua  &ilo  al  inQa^bul  betsvooor  srfS 

«xtBSilwjii?I  .T  OBvI  brte  fto-asK-J-vil  egiODH   .M  iiuoa  Lnq^totuutD  edi  at 

-ibutb*  oct   tioiiii9q  b  boXil  »n£iH'ii}/iJi  -S  ttOia'sniriJ.  as  aaenlaxjcf  ^fixob 

erfiT  tti  bev/ollii  ctttuoo  sifJ'  rioMv;   tnsx.r    ' sYon'i  o? ;ta  il©ri;t  xil  bne  •#30 

61x3  ni  bsXxl  Claw  Qesi:  'a  »YonaoJJs  to^  noiX  larii^onA     .00X0  lo  eiu3 

-all)  a«;7  ■gatts.Qti  iQ-Jlr.  dohiv  ^x^fi'^J^  .M  oaJ  ycf  anlbesooiq  sirbb 

«ri;f  tao-xl  boXiseciqa  ainjomx^o  nsiX  rf^oc:     «;fTjuoo  •ri*  ^tf  bewoXX^; 


orders  entered  on  their  respective  petitions,   and  during  the 
pendency  of   these  appeals,   cauees  lilos.  40151  and  40164,   respecti- 
vely, were  here  consolidated  Toy  order  entered  June  28,  1938* 

ATter  Mrs.  Majka  had  paid  premiums  on  her  policy  imtll 
1934  she  firet  consulted  Leo  M»  Tarpey,  claimant  in  cause  lSo»  40164, 
and  discuBsed  with  him  the  possihility  of  collecting  the  amount  of 
the  policy,  which  was  then  delivered  to  him,     She  denies   i,hat  any 
oral  agreement  was  made  relative  to  collection  on  the  policy,  but 
Tarpey  contends  that  an  oral  contract  was  made  hy  which  he  vras   to 
he  paid  a  contingent  fee  of  20^  of  v^hatever  might  he  recovered,  hy 
suit  or  settlement.     Immediately  after  the  first  conference  tath 
Mrs.  Majka,  Tarpey  wrote  a  letter  to  the  Metropolitan  Life  Insur- 
ance Company,  saying  that  he  had  been  retained  to  present  a  claim 
against  the  c cmpany  under  the  policy,  and  advised    the  company  that 
the  assured  had  disappeared  May  10,  1926,   and  had  not  "been  heard  from 
since,  at   the   same   time  demanding  payment.     He  enclosed  a  notice   of 
attorney's  lien.     Three  days  later   Tarpey  received  an  answer  to  b.'.^ 
letter,  in  which  the  company  said  that  they  were  investigating  the 
whereabouts  of  assured.     Subsequently  Tarpey  again  wrote  to  the  in- 
surance company,  requesting  information  as  to  the  investigation, 
and  asking  that  the  company  inform  him  as   to  its  conclusion  on  the 
question  of  liability,   and  the  company  answered  his   seocmd  letter 
saying  it  had  not  yet  completed  its  investigation  and  requested 
further  indulgence.     Tsrpey  testified    that  v/Mle   this  correspondence 
was  in  progress  Mrs.  Majka  consulted  him  three   or  four  times.  Before 
any  definite  reply  had  been  received  from  the  insurance  company  as 
to  its  position  in  the  matter,  Ilrs.  liajka  proceeded  to  the  office  of 
Livingston  &  Kaufman,  petitioners  in  case  ITo.  40151,  and  entered  into 
a  v/ritten  contract  with  them  by  wMch  she  agreed  to  pay  them  one-thirt 
of  the  amount  recovered  from  the  insurance  ccaapany  pursuant   to  suit 
or  settlement  of    the  claim.     Livingston  &  Kaufman  likewise  wrote  to 
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9di  ^aiiisb  bnjs  ,8noioxi8c[  sriio»qzoi  liedi  no  btieias  arabip 

,8£ex   «8S  sco/L  DoaeJ^ns  aobio  \;tf  &*tsbiloa.noo  sisri  ©lew   t^Xer 

It^Bss  YO-tXoq  'isil  no   actoiar^tCf,;   bieq  biul  ajCtaM  ♦ertH  Tail/ 

tMXOy^  •oH  saJB£0  nJt  Jn-^axiaXo  »\;e<r^J3T   .M  os^t  bsitXHanoo  ^n-iil  ada  *C9X 

lo  aouodc  Slid-  ^ni^oslloo  lo  Tc^'i-C-ttfia«oq  sr£*  miri  siiiw  fessairoaib  &na 

■^es  *.sr£j^   aeittob  sd.-     «Eiiri'  oJ   i>9i8vxX©J&  uedi  osw  dohtv  t^o-^-Coq  srfi 

iu&   tijoiloq  sdi  no  noiicaXXoo  o^  svi^eXai  9feJ«i  sew  *n»B£s9:rse  Xsrro 

o*    sew  exf  iloidw  Xff  ©b.-sm  aew  *osi[;Jnoo  Isso  aa  i^i   sba&iaoo  x^<V^^ 

XtH  ,&9tc©T0  09i  oa    tdjiia  isTS^J.-sri'./  lo  «?0S  lo  s»1  .tffl©^«i;f no c  e  blaq  od 

iijiw  sonsTQlnoo  ;fe-xi'l  £uIj   tscH,!?  YXsJaiftectajI     .^naaroX^itsa  to  i hss 

-rojanl  olil  ns^tiXoqoiisM  sxl^f  oi   t&iiol  a  eioxv  ■^^ita't  ^s:i{^  .  aicM 

aur.Lo  s  ^Jnaasiq  o?   banis^^sr  nsatf  bcxf  atf  i.odi  snx-^e  t^yteq™*^  ©on« 

cf/irfd'  xaaqmoo  BdS   bd^tlvoa  bn-s  tYOiXoq  ©rf*  isbnw  Xnoqaoo  wi;t  iani«^« 

ffloil  bieaif  nsecT  (ton  barf  fens  «dS6X   «0I  -^jsil  osxasqqsaib  bpd  feetnaaa  adi 

io   soiwon  s  bsaolon©  sH     .^aBjar^jsq  snxbnaaiefo  eali   aausa  adi   is  ,  eonxa 

-  'ii  o^  xsi/ans  na  bevx&oai  xdq;^-^  ri'^al  a'^.fsb  oenilT     .ndlX  a'^jenroJite 

eifj  gnx5sS-t^'-~vnl  s-isvt  ^jr.  ,  .Xiss  ■yyteqaioo  ari^t  doMw  nl   .xeJtfeX 

-Hi  ©jiJ  o;t  ei^OTW  nxfi-ge  Ysq^jsV  ■\cljnsjj.09acf«<^     .boixraaj?  lo  aiuofSaoiadw 

tnoi^Tesxiaovni  sffi  oJ   8.0  aQXisitsno'inl  gnxJaau-pet   ,x»ett'Boo  ©onsiwa 

sxfi>  no  noiawlonoo  ait  oi   sr.  aijcri  ario^nx  Ynsqaoo  ©lii  tfadi  afl-^^s'  fefl* 

i!»*iyl  bnooaa   axrf  baiywaas  xoBqaeao  edj  bits   tX-^i-titf^i-t  "io  noliaewp 

b©;la©i/ia9i  bni-.  noxia^ai-^^ovnx  e*x   bpi&liimio  i©^  Jen  0*4  4 1  i^ai^zB 

©©HC*bno<rHS'i5oo  aiilJ   sXiii./  iiidi    bai.'iiJ 2ti  xoq^a'X     .©^negXubnl  lOiiJtxrl 

©'xolse  ♦asaii   -iuo't  to   ostrf.t  mh:  beilmmob  jB3Jt-«Ji  •  a^M  asesgoiq  tti.  mam 

ae  x;K£;qaoo  aon-jiueni  arid  aio'xl  bevisoe^v  neatf  b«d  xlfSfix  »41a±!ta6  xw* 

lo  ftomo  ©iiJ  0^   bst-jaoom  aift«^  •«x.-   «'1©j?««  ©ll^  Cl  aculiXeoq  eJJL  Qi 

oiitl  b©t©wCi   btis  ,10X0*  .oTf  ©o«o  «x  «*©noi^xi©q   ^nfiMlueli  A  txoia^alrU. 

Uxhli-fitin  usds  x^iq  od   bfto^ac  ©tfa  rioJxiv/  Ajtf  mariJ^  if;^iw  ^osiinco  n©;>;f  1^*-  « 

i hs>A  oJ   JnBif^ii/q  YniKiBDO  »onjiii;sni  9di  Btorl  berovooei.  iauoaus  edi  to 

at  tivxv  ©alroatiX  titaVia'A  J.  no^e^nxTi-u:     .jiiaXa  atfj    lo   itfni»U^0a  to 


the  inBuranoe  company  and  diligently  proceeded  with  the  mattei-y 
hut  hefore  any  regvUte  could  he   obtained  Mrs.  Majka  again  changed 
ettorneys  and  retained  Laurence  K»  Fine  and  ifimil  U*  Haranta,  who 
eventually  instituted  suit  and   securer   a  jua^^ent  for  C;3,074#74 
and  were  fully  paid  for   their  servlcee  out  of  a  fund  wMoh  the 
insurance  company  had   deposited  ¥at,h  the  clerk  of  the  municipal 
court,  pur3U£Jit   to  the  ord-r   of  the  municipal  court. 

\7e  hare  carefully  examined  the  record  and   the  contentions 
Eade  by  the   respective  parties,  and  have  reached   the  conclusion 
that  hoth  Leo  M.  Tarpey  and  Livingston  &  Kaufman,  respectively^ 
had  valid  liens  for  attorneys'   foes;   the  former  for   ons-fifth  of 
the  amount  recovered  and   the  latter  for  33-1/3,^.     Ab  heretofore 
said  the  court  entirely  disallowed  the  claim  of  Leo  M*  Tarpey 
and  awarc'ed  Livingston  &  ISsufman  |100   on  a  quantua  meruit  basis, 
vv ;  think  the  court  was  not  Justified  in  reaching  either  of  those 
oonclusione  upon  the  facts  presented. 

The  lasf  i£J  well   settled  that  petitioners  who  have  a  valid 
contract  for  attorneys'    fees,  and  seeking  the  enforcement  thereof, 
are  not  limited  in  the  amount  of  their  recoveiy  to   the  reasonable 
Value  of  their  services,  but  are  entitled  to  the  fee  expressly 
agreed  upon  in  their  contrsiGt  of  employment  and  specified  in  the 
notice   of  lien  given  to  the  defendant.     (Oaruso  v.  Pa llinfi 9  271 
111*     pp.  318.)     Therefore,  if  these  respective  claimants  had  a 
valid  lien,  as  we  hold,    :hey  should  have  bee/i  awarded   the  aBiounts 
Called  for  in  their  respective  oral  and  written  agreements.  How- 
ever, during  the  pendancy  of  these  appeals  both  Tarpey  and  Livingston 
&  KatcCmanhave  riled  in  this  court  an  agreement  in  writing  to  reduce 
their   respective  claims   to  ^230,  without  costs,   and  have  waived  any 
claim  for  lien  in   excess   of   that  amount.      Therefore,  as   to  the  case 
of  Livingston  &  Kaufsaan,  ITo.  40151,  we  hold   that  the  judgment  of 


orfw  .aJtt^'T.sH   .2J  Ixa*.  btui  aai'^.  *..i  ooaotiSisJ.  bexiisas'S  baa  ax9cnoiia 
Ik's*. *•?<>« '-.      .  ;3a^.\a;jt  «  i»9Ttf&9J  fena  ^xi/T   bstfu;>xJeax  ^XIax»*n»T9 

.jijjoo  laqioiatisi  Bdi  lo   ibito  9rfJ>  ot    sst&actuq  tiiux>o 
anoijrxs^xioo   e«i?   im«  biooea  sili   usnxaLaxa  xJ^Xula^ao  ©Tad  ©V; 

"to  <i*lX'i-ef«)  Ml  'i9«io!t  Qiii   jassl   •axoiiiD;f3«  i«l  tiXJ«iX  biLsr  bed 

ortolo -' s«wi  344     .lie\.£-Se  •xo'i  la^ivt.il  srii   5xta  Ijsistoost  iauoBUi  sAi 

■^©qxa'I    .M  ooJ  "10  ml&Lo  aiii  bawoll^isib  ^(Is-xi^Ko  Jxuoo  sdt   ftiMa 

•  ^ed^n^sasq  eizis'i  9rli  goqy  ancxatfloooe 
5JtXav  JB  ovjoti  0X1*'  ataaoiciiSKi  icjSiJ    b»l:^Qe   XX^w  ai  v7jsX  aiir 

aXcf*JCiP3r;»i  (^)  oc   -/j-toTOoa'T  '.rxfttiJ   ic  iiosams^  e-it*  hx  ba^iarli  *ofl  ©xa 

XXaafc'Xkiice  »8"1  eiij  oc    JoXixjo*  923  curf  ,at(Oivt»a  Tied;)   lo  exjiav 

•ii;^  0x  l>uX'iJ:o«qu  bae-  iasmi,Ql.q^ia   so  ^r&jsvdtsoo  ilecl;}  al  coqxf  bssTgis 

■"^^^  .tifiiti.'^-!:   »■'' JtSKSi^O)      .  iflefJbKe-iob   s4*   oi   Hi>vi8  nslX  lo   aoli'oit 

a  h-sri  aitumiLiLLu  oviJotiqasT  saail;?    iJ:   eO'5tol*i«kffr      (.8X£   ♦qq     •XXI 

•jfc*Jv><-i  feii3    b&fox«isii  need"  »T«Ji  bXuoaa  x&fi;    tULosi  ew  8£  «n9iX  biXar 

-waH  •«4n«eaj«tc?;;*  nadliiw  &«©  Xa?fc  ^,r£iooq6o•l  xis:ii  at  •xoi   beIX«© 

o.iSa»fi.cvi*i  biid  Y*at«T  i£Jocf  aX«eqq«  o,^cii   tc  x^a»basq  bdi  aitiTwo  ,i©v« 

ce«c6«  o>"t  iiflijiT*  n.:  *n9BieoT^jc5  nxs  .'i«oo  eidi  ui  baXl'x  fevjori aeaxlWjaS  tS 

»a«o  tiio'  o*   iia  « diCias &rtl      .4nooti«  dAdd   io  aasoxe  ni  nalX  10I  hIbXo 
lo  cTnamsbut  «iif  iadi   LXori  9\,    ,XeXO*^  ,«C  ,ajBial«aX  ^  noJsstiivxi   i^ 
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the  municipal  oouxt  should  be   reversed,  and  since  these  claiiaantB 
have  Rgrced    to  accept  (i25C  in  lieu  of  their  claims   and  have  yra-ived 
any  cl?j.m  for  lien  in  excess  of    that  amoxmt,  judgment  is  entered 
her©  in  their  favor  in  the  amount  of  |;250. 

miEE  S'OR   PT^TITICaiSRB  M.    CK0R(i5  II^.THGSTOT 


Sullivan  and  Burke p  JJ»p  coacur. 
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Vpmik  appeal  this  oei»B«  insiJg  eonsolldatdd  witk  ««^tte«  St* 
401&1  «a  JvBi»  aSf  193d*    ^e  hare  &M.a  day  flltsd  a»  oplmJ-on  in 
aaiuKji  W«*  401S1  e«iUas  tttth  th«»  nattuirs  «r  %ha  uX&im  ftt^r  lion 
fl^  Uvin^ton  k  &«maua  in  tlaat  pxfso^^diag  »ft<l  of  !«•  M*  ¥ax|Nqp 
la  tliiis  «ae«»  aa^  re^iitag  tita  faata  ua^rlyijig  lUa^r  r«@p<3ati'va 
9XaiM»  rutd  tile  eenoliieiMis  r»salBu»d*    'iMt  w«  iS£».i4  la  t^t  eplai«ft 
la  QcntrolXiag  In  tMa  «asa«    ^  ara  ef  eplni«s  tliat  Lao  lt«  ^aXfagr 
haA  a  vaU^  ooetr^^ot  f9V  at%er»qr*e  fees  "giili  iMj'Mtt  Xajlea*  plain* 
tlff»  In  tha  nanialjwJL  amxt  oasa  aff&lnai  M«trap«lltiJ&a  l&fe  Inwuir- 
ifinoa  o«p«jagr  r«]r  ^.^  af  tlu»  sduwnt  T«oiyv»rai»  %tAi  iM  «iuly  csarr^itd 
aa«laa  of  his  lien  m  tha  iatmxansa  coB^mgr  »ii«  la  satitl^id  to 
a^iatain  it*     Jweing  p«sKim«y  af  tixme  upp^^la^  hD'^arart  ha  fHad 
la  tide  aowrt  Vixltten  aoaaoat  to  ra^tuoa  hla  alais  to  $SI^»  without 
eosta»  aad  tmiva4  aaf  alaia  far  11  sa  in  axoese  of  tdk^t  8«o«nt« 
Thasafero  the  Jud^wmt  of  tha  aunieipal  s<mx't  la  yarsvaa^  and  judg- 
auait  antarad  Iwra  ia  f».Tor  itf  Lao  m.  fr-i-pejr  for  328e« 
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WALTKR  J«  FEBHS  and  P^ASK  W» 
1CIGHA.IAK,   copartners,    tradi 
as  PLIJNS  AUD  MICHAJAK» 

Appellees^ 

▼• 

POLISH  NATICfHA.L  ALllANCiJ  jfi? 


hJP¥Sk\mi(M  CIRCUIT 
GOUIIT  OF  COOK  GOOHTY. 


THi^  TSSITjH)  STAXaS  OP  WRIR  )         1>  O   ^    T      \         •*     -    ^^ 

AM-SEICA,  a  corporation,  j        ^  C^    (     l,/\.    n4ft 

Appellant*  )  ^   T:  O 

MR.   JUSTICS  BURKS  DSUVISRhJD  THSJ  OPIKIOH  Off   ISS  COURT. 

After  a  "bench  trial  in  an  action  for  attorneys'   feee 
there  was  a  finding  and  judgment  against  defendant  in  the  evaa 
of  |i3,500# 

Plaintiffs  introduced  evidence  that  they  necessarily 
expended  492-1/2  hours  vmder  an  engagement  hy  Polish  National 
Alliance  of  the  United  States  of  Forth  /unericap  a  corporation, 
which  obligated  plaintiffs  to  defend  an  action  sovmding  in 
damages  for  malicious  prosecution  and  falae  imprisonment  hrought 
hy  one  Irene    .osniak.     Defendant  maintains  that  a  major  part  of 
the  time  for  which  plaintiffs  charge  was  not  reasonahly  necessary 
to  the  proper  defense   of   the  u^ozniak  case  and   that  the  judgaent 
is  exceseive,   contending  that  plaintiffs*   serrioes  were  not 
reasonahly  worth  more   than  §750 • 

Defendant  is  a  fraternal  'benefioiary  society,  vdth  groups 
(more  commonly  called  lodges)  in  various  cities,  and  its  national 
headquarters  in  Chicago*     Irene  v»'ozniak,  secretary  of  Group  887, 
\sfas  arrested   on  the  canplaint  of  Shrank  I^hioki,   (Jroup  president, 
on  a  chi-rge    of  embezzlement,   and    the  Mvmicipal  court  of  Chicago 
dismiBsed  the  complaint,  whereupon  Mrs,  Wozniak  sued  Prank  I^hicki 
and   defendant,   charging  malicious  prosecution  and  false  imprison- 
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ment.     Plaintiffs  were   employed   to  defend  and  a  JlOO  retainer 
fee  waa  paid.     Ho   express  agreeiosnt   s.s   to  the  fee   to  "be   cho-rged 
\Nas  entered   into  and   the  law  therefore  implies  a  contract   to 
pay  the  usual  and  oustoaiary  fee.     The  Wozniak  complaint  consisted 
of   six  counts,    three   of  which  charged  false  imprisonment  and   three 
malicious  prosecution.     One   of   the  counts   (on  each  charge)  ^nas 
leveled  at  Ryhicki ,    one  against   the  Alliaao*,   and   the   tliird  against 
both  defendants.     Mr.  Plens  filed  an  answer  for  the   defendants  and 
a  counterclaim  in  hehalf  of   Group  887.     Mrs.  vvozniak  mored   to 
strike  the  counterclaim,  whereupon  Mr,  Flens   withdrew  the  answer 
and  counterclaim  and  filed  a  motion  to   strike   the  Wozniak  ocanplaint. 
As  a  consequence   the   three  false  imprisonment  counts  were  stricken* 
Then  Mr.  5'lens   filed   a  new  answer   on  behalf   of   the  Alliance,  which 
was  virtually  a  repetition  or   the  previous  answer,     .\fter  with- 
drawing the  counterclaim  of  the   Group,  Mr.  ?lens  filed  a  counter- 
claim on  behalf  of   the  ^i.lliance.     He  filed  twenty-four  interroga- 
tories and   the  court   required  Mrs.    wozniak   to  ansv;er  four   of   them, 
when  she  answered  Mr.  Plena  mored   that  she  and  her  attorneys  1»e 
held  in  contempt,  and  also  moved  for  a  summery  judgment  on  the 
counterclaim  in  behalf   of   the  alliance.     His  motion  for  judgment 
on  the  counterclaim,  v/ith  a  finding  of  malice  >  was  allowed,  and 
judgment  in  tort  went  against  Mrs.   Wozniak.     The  conteinpt  proceeding 
was  continued  for  disposition  to  the  time  of  the  trial  on  the 
merits.     Before   the  case  came  on  for  trial  Mrs*  V/oaniak  agreed  to 
a  dismissal  of  her  action  and   to  the  payment  by  her  of    the  amount 
of  the  summary  judgaient* 

Plaintiffs  argue  that  because   cf   their  labor  and   skill  their 
client  was  successful  in  the  case  without  incurring  the  risk  of 
a  trial.     Plaintiffs  charge  for  53-1/2  hours*    time  in  studying  the 
law;  134  hours  in  examining  pleadings,  preparing  answers  and 
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counterclaim  and   afiidavitB  for  a  summary  judgment;   26  hours   for 
appearv'jioe B  on  nine  uncontested  motions;   2  hours  for  preparation 
of  mouione;  18-1/2  hours  for  preparing  interrogatories;    6  hours 
for  preparing  Bummona  end   giving  it  to  sheriff   and  examining 
sheriff's  return  c-nfl  preparing  appearance,  and  3  hours  for  pre- 
paring on  order  for  continuance.      The  oase   vjafc   one    that   did  not 
involve  any  unusual  difficulties.     It  wae  not  necessai-y  to  spend 
so  much  time  in  studyinc  the  law,  and  the  ansv/ers  v/ere  not  diffi- 
cult  to  draft.     The  actions  of  Attorney  Flena  in  filing  interroga- 
tories and  instituting  conteEipt  and  eummary  judgment  proceedings 
were  "based  on  his  belief   that  such  steps  viere  appropriate,  and 
the  restilt  achieved  apparently  Justified   the  siathods  he   eniployed. 
It  woxild  serve  no  useful  pvirpose   to  ooaanent  on  each  item  for  which 
plaintiffs  charge.     The   time  expended  wat-   excessire  and  not  reason- 
ably necessary  to  the   defence   of   the  ease,     ae  hare  carefully  read 
the  record  and  are   of  the   opinion  that  the  judgaent  should  not 
exceed  $1,500»     Therefore,  if  within  ten  days  from  the  filing  of 
this  opinion  plaintiffs  will  file  in  this  court  a  remittitur  of 
|2,000,   the  jud^Bient  against   defendant  will  Ise   affirmed  for  #1,500; 
otherv?ise  it  will  Idg  reversed  and   the  cause  remESided   to  the  Circuit 
court  of  Cook  county  for  a  nev;  trial. 

JUDCatiSHT  AFS-IKM^D  ffOH  01,500  UPOH 
R^MITTXTIB  OF   #2,000;  OTKSa/ISS 
JU.L'CMdJHT  R3V.SRS3L-  ASD  GAUSS  REmaD^SD. 

Friend,  P«  J.,  and  Sullivan,  J.,  concur* 
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TSILIIAM  PARRILLO,  )/  Lim^^ 

A  Ten**!  1  ao  -  r  ^^T 


Appellee »  /       ^' 

T.  /j  APPSAX  FBCK  SUPISRIOR  COURT 

SiJFJ^L  B:^Pjrv3Ti!l]!r>  ,jf     )  QB"  COCK  CODH'TT. 

Appellant,  '      ) 


29  7  I.A.  648' 


MR.  JTTSTIOa  BDRE13  KSLIVIilieSD  TH3  OPHnOH  03"   TH3  COURT, 

William  Parrillo»  an  attorney  at  law  practicing  in  Chicago* 
filed  his  complaint  in  the  Superior  court  of  Cook  county  and  therein 
charged  that  while  riding  in  an  eleyator  "being  operated  in  a  "build- 
ing  at  10  north  Clark  street  and  in  the  exercise  of  due  ca.re  for 
his  own  safety  defendant  negligently  and  carelessly  operated  and 
managed  the  elevator  so  that  it  dropped  and  fell  from  the   thirteenth 
floor  to  the  bottom  of  the  elevator  shaft f  where  it  struck  with 
great  foroe  and  violence  and   that  as  a  consequence  plaintiff  was 
injured,   "and  has  "been  and  will  he  prevented  from  attending  to  his 
usual  and  ordinary  affairs  and  duties,  and  has  loatand  will  lose 
divers  gains  and  profits  he  otherwise  ^ould  have  made  and  acquired," 
On  a  trial  "by  a  Jury  a  verdict  was  returned  finding  defendant   guilty 
and  assessing  plaintiff's  damages  at  the  sum  of  ^4,000,     Judgment 
was  entered »  and  this  appeal  "brings  the  case  before  us  for  review. 

The  first  point  urged  is  that  error  v/as  committed  in  exclud- 
ing proffered  testimony  of  Br.  Peter  J.   Otanul.     To  pass  on  the 
point  it  will  "be  necessary  to  discuss  the  evidence  at  some  length. 
Plaintiff   testified  that  he  was  admitted   to  the  "bar  in  1923;   that 
for   seven  and  one-half  years  he  was  an  assistant  United  Btates 
District  attorney  and   since   then  was  engaged  in  private  practices 
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that  \uitil  November  13»  1933,  his  health  and  strength  were  good; 
that  on  the  day  last  mentioned  he  had  offices  on  the  fifteenth 
fl^or  of  the  building  at  10  fTorth  Clark  street,  owned  hy  defendant; 
tnat  there  are  three  passenger  elevators  in  the  building;  that 
between  5  and  5:30  he  was  leaving  for  the  day  and  entered  the 
elevator,  on  which  were  six  or  seven  other  people;  that  the 
elevator  stopped  at  the  fifteenth  floor,  at  the  foxirteenth  floor, 
and  at  the  thirteenth  floor,  at  whloh  time  there  were  approximately 
seventeen  people  in  the  elevator;  that  the  operator  attempted  to 
stop  at  the  twelfth  floor  and  the  elevator  or  the  brakes  dragg-ed 
for  another  one  or  two  floors;  that  the  elevator  then  shot  down  so 
fast  he  could  not  see  the  numbers  on  the  floors;  that  "v/hen  we  hit 
the  basement  there  was  no  spring  motion  but  there  waa  a  solid  strike 
and  the  strike  was  so  hard  that  the  roof  of  the  elevator,  which  is 
made  of  glass,  came  down  upon  all  the  passengers  and  the  light 
which  is  in  the  center  of  the  elevator  also  came  down  on  the  heads 
of  the  passengers  in  the  elevator;"  that  he  was  standing  erect  in 
the  elevator  and  "when  we  hit  the  basement  I  was  down  to  my  knees 
and  when  I  got  up  I  felt  a  severe  pain  across  the  abdomen 5"  that 
he  held  his  hand  to  the  abdomen  until  he  got  in  an  automobile  which 
was  in  front  of  the  building  and  was  driven  to  2758  Van  Buren  street 
where  he  was  examined  by  iflr.  ^iiBanuel  }U   Turek,  who  advised  plaintiff 
to  go  to  bed  and  put  some  hot  applications  on  his  side,  which  he 
did;  that  he  felt  nauseated  and  could  not  eat  tJriat  night  when  he  got 
home;  that  there  was  a  swelling  on  the  right  side  and  severe  pain; 
that  the  next  morning  the  pain  vjas  worse;  that  he  v;ent  to  hi  a  office 
the  next  day  about  noon  to  attend  to  an  urgent  matter  that  was 
pending;  that  he  was  driven  to  the  door  and  v,'ith  the  aid  of  the 
driver  of  the  car  went  to  the  office  where  he  remained  a  few  minutes 
and  then  went  back  home;  that  during  the  trip  he  had  severe  pain  and 
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wh«n  ha  arrivod  home  decided  to  oall  the  family  physician* 
to.  John  B.  Oipriani,  who  continued   to  apply  hot  applioatione  and 
gave  him  ahote   to  reliere  the  pain}   that   "after  a  ooiiple  of  drtys 
he  Bav  that  the  hot  applioatiane  were  not  doing  much  good  and  he 
told  me  I  had  better  go  to  a  hospital  immediately,  that  he  thought 
there  was  an  incoreoratcd   testicle.     .  s  far  as  i  Imovf  I  had  had  a 
congenital  or  fr<aa  Mrth  had  an  undescended  testicle.     I  had  never 
had  any  oomplaint.      ^s  far  as  I  know  there  TSEas  only  a  single 
testicle  in  the  saoj"   ihat  LT.  Cipriani  vicnt  with  him  to  the  Mother 
Cahrini  hospital  on  N[OYemher  20,  1933,  and  coneulted  with  one  or 
two  other  doctors  in  the  hospital;    that   the  next  morning  he  -aas 
operated  on;   that  the  pain  rot  severer  with  tine;   that  there  was  a 
swelling  on  the  right  side,  alongside  the  leg,  helow  tha  stomach, 
and  ahout  whore   the  groin  would  "be;     that  after  the  operation  ha 
noticed  that  the  incision  was  ahout  four  inches  long,  Just  left  of 
his  right  lagi      th&t  he  tras  bandaged  tightly  and  lay  in  bed  for 
about  eleven  days;      thj.t  he  was  taken  home,  was   told  to  wear  a  belt, 
v/hich  ho  wore   "for  q^uite  some  time;"   that  the  doctor  asked  him  to 
wear  it  for  about  s  year;   that  he  v/ore  it  about  six  months,   "and 
when  the  weather  got  warm  I  removed  it  and  just   took  it  easy,   rather 
than  go  about  my  business  as  I  formerly  did.     The  operation  gave  me 
some  relief.     Once  in  a  great  while  I  have  a  little  pain  there. 
Otherwise,   the  pain  is  not  as  severe  as  it  wao  before   the  operation;" 
that  he  played  football  when  he  was  in  hi^h  school,  and  baseball  even 
while  practicing  law;   thi^t  he  has  been  forbidden  to  do  that  since 
the  operation  and  is  not    taking  o-nj  violent  pl^sical  exercises.  He 
told  about  the  charges  for  physicians*    services  and  other  expenses 
incurred.     Over  objection,  lie  testified  as  to  loss  of  earnings.  He 
stated  that    after  getting-  up  fram  his  sick  bed  he  was  advised  by 


-5. 


A  bed  5srf   I  .7S;r;jI  "     ;     t   1 

,£tojaBC  t 

0{(  noijii*i©<ia  Uwi 


:   ^ItUiiTUClil'   .e  niloL   •«£ 

-  -  *  •    '-:<••■      -  f  fidi   iaii  wssi  flit 
cf  boA  I  •«  6X0^ 

%-?    rJtt'M   nCll    TO    X«jlxT8r'^0O 

odd  Hi  •Xol^ssct 
ii  imdi  I  no  ^e^jste^e 

CSS   ^iXlMTfl 


to  ilfil  iKut,  «i',flOl   aufici.l    11.-0  i   .j-'lJb  ciijw   f:i:l2iOi:i  siiij 


:j   boolion 


tot  feed  Hi  ^a-I  ^»  '^^-C^.''    '      ' ''^^" 

tJ^Iscf  «  ij^iSrar  o;t    bloi    am;    t  ■'■"■'- 

Ml  OTaa  mtiax^qQ  onT     .feljb  vii 
•  o-!&f{i  aJbuq  sX.; 
"IHoiJjBisqo  srlo    oto'is  ' 

•onia  iisdi  ob  «>j   a.bbiato'i  a 

■•anoqxe   isiter'   bB*   seotTTpa    »aitr.ioi  .'^. 

•>  .Baaijrtis*  lo  aaoX  oi   9-   belljt.'acJ    auj    », 


V  ^_    .:,*'    910*  ed  ifsixhr 

rr.-  #0-   la^aev  ai(/  natfw 

•  lexXsi  e>Aoa 

:Io   sa'd   Juo<f«  bXoi 
'    "IB  x»n«    iadi  b»tMia 


Ms  doctor   to  go  to  a  -Karm  olimate;    that   the   day  after  UhristmaB 
he   took  his  family  and  went   to  j?lorida,  where  he   remained  until 
J^-nuary  15  j   th,--.t  about    that  time  he  reoeirsd  a  telephone  sail 
ahout  an  important  client  and  he  came  home}  thst  he  went  to  the 
office  for  the   first   time  about  January  18;   that  hs  -mnt  home  and 
remained  at  horns   except  for  telephone  calls  and  joing  to  the  office 
about  an  hour  a  day;   that  starting  about  Pe'bruary  I,  1934,  he  b^gan 
putting  in  more   time  in  the  office  but  did  not  engage  in  active 
trial  -work  for  some   time* 

Dr»  Cipriani 0  a  witness  called   on  behalf  of  plaintiff, 
testified   that  he  was  licensed   to  practice  in  1913;   t]mt  he  served 
an  interneship  of  one  year  at  the  Columbus  hospital  and   since  1919 
he  has  been  teaching  at  the  University  of  Illinois;    that  he  T»as 
connected  with  the  Mother  Cabrini  hospital,  Viest  Suburban,  St, 
Anne*s  and  £t«  Elizabeth's  hospitals;   that  he  saw  plaintiff    the 
second  day  aJTter  the  injury;   that  he  found  him  in  pain,  with  tender- 
ness and  svTelling  on  the  right  side;   that  plaintiff  had  an  incar- 
cerated hernia  that  was  giving  him  quite  a  bit  of  pain;   that  the 
swelling  dated  back  to  the  night  before;   that  the  patient  o explained 
of  a  nauseated  feeling,  but  no  vomitting,  no  tempera turej  that  wit- 
ness continued  puttingr  on  heat,  as  had  been  previously  sxjggested  by 
3)r«  Turek,   "to  see  if   this  thing  would   reduce   on  heiit;"   that  in  5 he 
course   of  a  couple   of    days   the   swelling  became  more   evident;    that 
"you  could  feel  the  external  ring  with  a  little  more  bulging  with 
the  change  more  marked.     Mr.  Parrillo  ran  a  little   temperature  and 
still  continued    to  have  his  pain  and  nauseated  feeling,   so  after 
about  five  or  six  days  we   took  him  into  the  hospital  to  operate 
on  him  for   this  hernia,     we  couldn't  reduce  it  so  tliat  was    the 
only  means  of   reducing  it  by  operative  measures,     Hie  fact  that 
this    swelling  persisted   and   that   the   swelling  became  moi-e   evident 
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would  indicate  more  inflajnmation  and  more  accumulation.     The 
danger  of  more  inflammation  and  accumulation  thero  iis   that  you 
might  get  secondary  peritonitis  and  you  could  get  gangrene 4 
Any  time  that  swelling  persists  and  doesn't  get  "back,  to  nonsal 
the   swelling  hecones  larger  and  more    tender  and  naturally  you  hare 
to  think  of  eome  hlood  interference.     In  my  opinion*  I  'believe  it 
was  necessary  «t  that  time  to  perform  an  operation."     The  witness 
related   that  he  took  the  patient  to  the  hospital  and  the  next 
morning  operated;   that  he   "made  a  regular   incision.     I   opened  up 
the   sac  and  fovmd  free  fluid.     There  was  an  infection  of   the  con- 
tents  of  that  sac,   there  was  an  injection  of  a  portion  of   the 
omentum  in  the  testicle.       The  testicle  was  injected  so  that  the 
omentum  sac  itself  contained  this  free  fluid.     I  reduced   the  hernia 
and  it  was  impossihle    to  repair  the  hernia  properly  without  the 
removal  of  the  testicle.     That  testicle  had  heen  severed  from  cir- 
culation or  partial  circulation  for  five  or  six  days  preceding  the 
operation  and  then  we  did   the   regular  closure  work  like  for  any 
hernia  and  that  is  all.     Omentum  is  stQ>posed   to  he   the  policeman 
of   the  helly.     It  is  a  covering  of   the  tissue.     They  extend  from 
the  greater  curvature   of  the  stomach  that  coveors   the  bowels   and 
visoera  of  the  howel  and  this  omentum  is  the  protector.     The 
omentum  came  down  through  the  ring  and  heing  a  fat,   soft  tissue  a 
little  more  got  in  the  ring  so  it  couldn't  come  hack  and  because  of 
this  it  interfered  with  the  circijlation  of  the  hernia.     The  omentum 
was  markedly  congested  due  to  the  constriction.     You  would  call  it 
the  beginning  of  strangulation,     ntrangulation  vjould  result  in  death 
to  that  portion  of   the  tissue.     My  recollection  of  the  testicle  was 
that  it  was  about  the  size  of  a  hickory  nut,  I  believe,  if  you  will 
look  over  the  records,     Th.,t  is   the  statement  towards  the  size,  it 

^       T,,- „v«-«r  ««t       T   would   say  about  an  inch, 
was  about   the  fciza  of  a  hickory  nut.     1  wouxu     ctjr 
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proTaably,  in  length,  so  far  as  the  diameter,  I  would  say  poeslT^ly 
a"bout  half  an  inch,  sjn   undescended  testicle  is  a  testicle  thst 
does  not  come  down  to  its  normal  position  normally  in  the  scrotum* 
An  undesoended  testicle  ia  the  result  of  caigenitai  malformation. 
Ab undescended  testicle  may  and  does  hare  the  cord  attached  to  it 
the  same  as  one  th&t  is  completely  descended.  Ordinarily  you  find 
an  undescended  testicle  in  the  inguinal  canal  in  the  groin*  »hen 
I  opened  up  the  "belly  of  this  plaintiff  I  noticed  that  the  only 
evidence  of  violence  ^ras  the  swelling}  the  free  fluid  and  the  in- 
jection* 3vidence  of  violence  chows  an  acute  trauma  or  acute 
hruising.  Complete  traiuna  means  "bruising.  The  testicle  instead 
of  being  in  its  normal  position  was  in  the  groin.  The  hernia 
occupied  the  groin»  th;^t  is,  the  sac.   The  testicle  'ffas  inside  of 
the  eao.  It  was  impo8si"ble  to  replace  that  testicle  and  put  it  in 
its  normal  position  and  still  get  a  cure  from  the  rupture.  The 
testicle  vr&a   injactod  due  to  the  constristion  previously  from  this 
omontum  I  spoke  of  with  this  free  fluid  that  was  in  the  sac  showing 
there  was  an  acute  inflammatory  condition.  In  this  particular  case, 
I  don't  think  it  would  "bs  safe  or  good  practice  to  allow  the  testicle 
in  that  condition  go  remain  incapsulated  in  the  inguinal  canal.  A 
rupture  is  the  same  as  hernia*  It  is  a  protrusion  through  the 
external  or  internal  ring  ¥  more  conmonly  tlixough  the  inteme-l  ring 
of  the  peritoneum,  the  lining  of  the  inside  with  either  the  omentim 
of  the  "bowels  or  fat  tissue  contained  in  this  "bulging*  In  this  case 
it  was  the  tee  tide.  The  omentxim  gets  in  through  this  telescoping 
of  this  peritoneum.  This  peritoneum  is  covered  v/ith  a  segment  having 
two  openings,  "but  the  normal  position  of  the  peritoneum  is  supposed 
to  l)e  inside  siad  from  an  effort  or  atraining  it  is  possihlef  or  the 
peritoneum  1.0  i-rotrude  thioughj  in  other  words,  telescope  through 
this  opening  and,  naturally,  in  telescoping  through  it  Decomes  an 
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-7- 


alanormal  oavlty  so  T\hat3Yer  is  Taehind  can  come  down  with  this 
alaioriBal  sac.     The   omentum  ia  a  covering  inside   of   the  peritoneum 
Qao*     It  is  attached   to  the  stomach  and  covers   the  small  hCRel* 
The  peritoneum  on  the   other  hand  is  like  an  envelope  for   tlie  -whole 
external  and  internal  ring  that  is,  all  of  the  belly.     The  omentian 
is   the  portion  inside  of   the  peritoneum.     After  removing  the 
testicle  and  closing  up  the  hernia  I   then  took  all  of   the  omentum 
out   of   the   canal.     1    then   closed  up   these   rings   ahsolutsly  and   tied 
them  as  long  as  we  didn't  have  any  cord  or   testises,      .here  you 
had  a  spermatic   cord  you  couldn't  close  them  too   tight  as  it  shuts 
off   the  circulation  and  nourishment  of  the  cord.     l?ram  my  examination 
of   the   testicle  I   would   say  that  it  v/ae   slightly  atropliied  -   smaller 
than  normal*     The  effect  of  strangulation  or  canpreBBion  of  the 
omentum  and  other  parts   of  the  intestines  and  undescended   testicle 
would  eventually  destroy  them  and  cause  gangrene.     It  would  have 
a  tendency  to  shrink  them  if  the  circulation  ^as    totally  impaired. 
There  was  an  impingement  or  interference  with  the  circulation  of 
this  testicle.     It  would  Tae  impossible  for  me  to  state,   after  cutting 
open  this  man*  as   to  whether  or  not  the  testicle  was  or  was  not 
functioning  prior  to  the  time  of   the   operation.     A  testicle,   thou^ 
undescendedf  will  function  and  such  i'unotioning  is  an  important  part 
of   the   human  body.     A  testicle,   in  addition   to   fcteoreting  and  excreting 
semen,  also  produc es   the  hormones   that  help   to  maintain  eguilibritm. 
lliese  hormones  are   one   of   the  necessary  chemical  productions  of  the 
body.     In  normal  adult!3  each  testicle  secretes  its   o-wn  material  an d_ 
taking  avaay  one   takes  affay  that  much  of   the  body.     The  hormones  have 
something  to  do  with  the  molding  of  the  character  of  the  human  person. 
They  have   some  function  as   to  the  propag£3.tion  of   the  species.   Trauma 
or   injury  is  important  in  the  production  of  a  so-called  hernia.  If 
a  person  jximped  from  a  distance   and  landed   on  his  feet,    that   type  of 
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telescopic  injury  could  have  a  bearing  on  the  production  of  a 
hernia.  The  upper,  or  internal  ring,  is  the  one  tht^.t  is  closest 
to  the  intestines.  V.hateyer  compresses  the  intestine  downward 
would  have  an  effect  upon  this  ring."   (Italics  ours.) 

A  hypothetical  question  v/as  propo\mded  to  the  witness 
and  he  answered  that  *•!  have  an  opinio*  based  upon  reaeonahle 
medical  certainty  as  to  whether  or  not  there  was  sufficient  reason 
in  the  accident  to  opuse  or  "bring  about  the  hernia  and  that  my 
opinion  is  tliat  there  is  no  doubt  about  the  accident,  that  that 
could  bring  on  this  hernia.  My  opinion*  based  upon  reasonable 
medical  certainty,  is  that  an  impingement  of  the  omentum  going 
through  the  inguinal  canal  into  the  sao  could  produce  this  hernia- 
It  is  my  opinion,  based  xtpon  reasonable  medical  certainty^  that 
the  condition  of  the  undescended  testicle  could  result  from  the 
accident."  The  witness  saw  the  patient  every  day  until  he  was 
dischs'.rged  from  the  hospital  and  saw  him  every  day  at  home  for  a 
week  or  ten  dnysp  at  the  end  of  which  time  the  patient  was  in  a 
rather  debilitated  state,  quite  weakened »  and  witness  suggested 
that  the  patientf  for  oonvalesoenoep  go  away  for  a  while,  which 

he  did* 

'  On  cross-examination  the  witness  stated  that  the  undescended 
testicle  on  the  right  side  is  what  is  known  as   ••congenitalj,"  meaning 
one  which  occure  by  reason  of  birth;   that  *the  fact  that  the  testicle 
did  not  come  down  into  the  bag  had  nothing  to  do  with  the  accident 
at  alii"  that  at  the  hospital  he  made  a  diagnosis  of   "an  undescended 
testicle  and  congenital  hernia.     By  congenital  hernia  I   refer  to  a 
condition  in  the  inguinal  canal  that  was  formed  at  the   time  of  birth 
at  the   time   the   testicle   on  the   right  side  failed   to   go  down  into 
the  bag  or  scrotum.     In  other  words,   there  was  a  hernial  condition 
existing  at   the  time  of  Mr.  Parrillo's  birth  in  the  inguinal  oanal." 
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WitnesB  continued:      ".hen  I  removed   the  testicle  I  could  not  say 
that  it  was  atrophied*  acute   or  chronic >  IjecEaise   tho   testicle  \mE 
injected  and  was   smaller   than  normal.     I   said   in  my  operatire 
report,   that  I  found  a  small  atrophied  testicle  in  the   Bac  ahout 
the  Bize  of  a  hickory  nut.     I  am  almost  certain  that  I  vjTote 
^atrophied  testicle.'      On  looking  at  the  operative  report  again 
it  refreshes  my  recollection  and  X  remember  I   isaid  'small  atrop^ed 
testicle  found  in  sae«'      That  is  wht.t  l  found.     By  atrophied  I  mean 
smaller   than  normal.     Mot  neceosarily  a  withering,      .^hon  I   removed 
this  atrophied   testicle  I  follovfed  the  regular  course   that  is  d&ge 
in  hospitals  said  sent  it  do^n  immediately  to  the  PatholO(gioal  _ 
Laljoratory  in  order  that  I  might  have  a  patholof;ical  examination  made 
of   the   testicle  itself ,_  ghat,  wae^  the  rule.     On  examination,  of  the 
records  of   the  ifathological  Lahpratpry  it_  refreshj3B  ,iay  memorg;  that 
it  went  dOYfli  to  the  Patholofiical  Laboratory,     The  Pathologist's 
report  says   'the   size  of  a  hickory  nut*   soft  like»   shlnyy  red  in 
color  and  hro'tvn  in  color »  a  testicle  V'/ith  various  states   of  atrophy 
and  increased  amount  of  fihrous   tissue,"        The  Pathologist  made  an 
examination  of   this  testicle,  undsr  the_  microBcope»     He  also  made  a__ 
lahoratory  diagnosis,     I   don't  recall,  what  that  diagnosis  was,,     I 
Vffould  define  ?ja  atrophied  testicle  as  one  "being  smaller   than  normal. 
The  word   'atrophied'    could  be  wasting.     Amongst  lay  people  the  common 
definition  is  wasting.     I  would  not  say  that  atrophy  or  wasting  is 
something  that   takes  place  over  a  considsrahle  period   of   time.     It  is 
impossible   to  say  just  bow  long.     It  could  be  months.     In  the  case  of 
Mr,  Parrillo  I  wotild  not  be  able  to  answer  so  far  as  to  the  time   tls-t 
had   elapsed  for  the  atrophy  to  take  place,     I   don't   tMnk  I   could  giv9 
the   time   thet  would  elapse  for   the    atrophy  of  a   testicle  because  after 
all  I  would   think  it  would  really  b©  a  question  to    ask  someone  who 
had  more  experience  on  that  question.     This  kind  of  atrophy  does  not 
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!'^jfa  oj»8   &Ai  ai  •Ifti^eet  beMqc    '  •    ■'"■m«  s  bmrol  I  *«dcr  ^rtogea 

e*OT:w   I  *«fl;r  «isiT;»o  J-^nM'-    .  .  ^:sti  xroioid  b  lo  asla  oil* 

flJLose  J-TOJ^eri:  oyUi^xoto  :;.;■!.  •:.'J[  nO      *»oLolis6i   beidqoi^a* 

i)sx^o'x*a  IlBBifc  '      ;  ■.-iciicsllQoet  Tjia  aedasiloi  ol 

S&^ILXJ^^^V^IMJSE     .bffXK).  ;.y      '.Oc5d  nx  bauo'i  aXoiJas* 

_&enr<M|i9a    I  nfii>      ^mtiroiiji k'H  £S  -<:IJ:'i>a&Roc>sn  dog «Xa«Ertog  gailit   ■aieXXagB 

_  Xaa  X  .^jx  )ag6b  v'l  Jctaa  i;fl.>t   aXjiJ-xgaoif  gi 

^pmi  ^^^M.^i^^^i^^:^.^^^Ai*fi,  .^  avag  ^tri-'xa  X  igdi  ^^bxQ  ax  Y;to3-giorfj8J 

edi  la  aotis,atmixef  j^ «»X^'i  ;>  ■'■^^^     «lXg>e;>>i:  sIoIJqsj  ,alij^ ,  1o 

„.J5-'it-;'.- .^■•'•■- '1-.  i:  .""■*  ..•'--■.■'.  .■■■>^--r  -teoi^oi^.^-  ;. ;  -..^   oJ  fweb  ^nwr  ^i 
_'^rf5[o;i££i  Jio  .5      .Loo  rtj.  gwotcT  o 

^     »aBtf  ax8Qg8i3lb  JadJ  Jjadw  XXjeoai   ^  »^oo   I     .eJtisofc^oxb  r.Tioie'iodsL 

.XsratoH  n.-aiS    loXXuiffa  ^rxiscT  arro   ac  eXoiJeeJ   beixttjoi^fl  og  esJLlab'bXtfOW' 

rronitnco  ad*   eX^oeij  ^X  doarreau      .^ttxaaar  ad  bXiuoo   ♦i>»idQ0^*6'   bioir  mdX 

ai  ^«±33sw  10  ^joTi.s  J^J  ^ae  Jtm  LXiJow   I     *^ni.ifi&.f  ai  noi;^lftil©b 

■51  ol     .ssti*   lo   bcx'ioii  eXrfjfii'.bxBnoo  «  -xevo  ssaX^  aeie;?  Jjari*  afllrf^eiSBe 

^0  SOMO  eAi   tiZ     »3siiaom  c-tf  oSmoo 'JX     .•^noX  wofi  ^eu/^  ^c^sa  oJ   eXcfxaaoqati 

Aafli   ©atJt*  Oil  J  o:;    as  t*^  om  lavJin*  o3   ©Xd.':  arf  ion  bXirow  I  oXXii^ta^  .xM 

•rls  IjIuoo   I  ^(lirfct   rf'noft   I     .  ©a.'iX(i  ast^J   oJ  v^qoxJs  otW  ^ol  beaqaXe  bjuf 

iw*l.o  tia«,soorf  cXoiJae;^   .^  'to  ^IqotJ*^    »iii   to"!  saqaX-i  bXwow  rf«ri;t   Sialit    edJ 

oifW  anoams  isii    otf  uoilacup  «  »rf  yXX.isi  biJrovr  Ji  ^nirfi   bXxrow  I  IXjb 

;»o«  -^oob  xrfqo.:>«  lo  bni<  «2ifT     .noxj«8*/p  ixd,   ao  sor^^xas^xe  o-xoi«  biu£ 
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happen  immediately.     The  wasting  is  a  process   that  keeps  on  going 
on  and  the  tectiole  gets  smaller  and  Bmaller.     I   don't  helieve  I 
would  he  in  a  position  to  say  whether  you  could   determine  ahsolutely 
if   this   testicle   that  I  exsimined  and  remored  from  llr.  Parrillo  had 
any  functional  value  hy  the  examination  under  a  microscope.       ueh 
examination  would  not  necessarily  he   the  hest  ■ws^.     A  microscope 
would  show  to  a  certain  extent  the  possihle  functioning.     I  would 
not  he  ahle  to  answer  whether  it  would  he   the  only  way  you  could 
definitely  tell  whether   the   cells    or   the  testicle  were   alive   or  not. 
I   didn't  look  at   the  portion  of  the  testicle    through  the  microscope, 
hen  I  gave  my  opinion  that   this   testicle  had  functional  value  it 
was  not  hased  upon  any  microscopic  examination.     I   don't  recall 
having-  made  a  statement  th?.t  in  my  opinion  the  cells  in  this  j 

atrophied  tasticle  had  functional  value.     I   answered  a  question 
saying  that  it  is  possihle  for  an  undescended  tesciole  to  function. 
*  *  *  I   don't  know  whether   this  handling  hnd  any  actual  effect  upon 
tha   testiele.     I   didn* t  examine  the  cell  life   of  it*     Immediately 
after   the   testicle  was  removed  it  v*aG    taken   to  the  Pathological 
Lahoratory  hut  I   don't  know  whether  it  was   examined  there.     It  is 
the  rule  that  it  should  he   taken  there  and  examined.     The  minute 
I   remove   this   specimen  from  the  individual  I  hand  it  to  the  nurse 
and  she  takes  it  Goim  to  the  Pathological  Lahoratory  right  after  we 
complete  the  operation*  which  may  take  a  half  hour  or  three-quarters 
of  an  hour."      (Italics  ours.)     On  redirect  examnation  witness 
testified*    "V/hen  the   testicle  is   dissected  from   the  "body  the  cir6\ilation 
is  cut  off.     The  circulation  into  the  cells  is  out  off."     On  re-cross 
exajnination  he   testified:     "I  don't   think  I   testified  on  my  direct 
examination  th&t  the  circulation  had  Just  commenced  to  he  cut  off 
at  the  time  I  operated.     The   circiAlation  was  not  completely  cut  off 
at  the   time  I   examined   the   testicle." 
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I  STuilsrf  rf 'noil   i     t-i&lSjisan  bna  •x.jll'ina   aJs^  sXoiaae^   sriJ   bna  no 
vieijjlGBtfa  aniart8*eb   5Xx;oo  uoy  'xori^c,,  ,■    noi*ieoq  s  at  «cf  &l0Of7 

d9L'       .9i|Ooao"£oiw  s   lafom^  rtoi jsHimaxs   srfJ  vcf  omXsv  Ijsnoictomrl  xna 

..viooaotoiaj  A     .icew  deocf  arti    &<f  \';Xit3Ciasoerx  *o«  ftli/ow  ncl^anlousxe 

oXi/oiv   :^     .gnino j:;tom;'t  altficiSi  ;;tx©  ui^^ia*  a  oJ  worfa  bXwow 

oXi»o  UC'Y.  T^w  ^Xfto   aaJ   acT  felifov;  ;?!  -iari^fairfvr  •Jtewsne  o;f   sXcTb  etf  ;Jon 

.J on  to   ©vt/.     9'ru?/  r'.Co-r:?  •:..^-:     iff.    to   aXXes  sjtf*  :tsrti»iftr  XI»i  Y-Ce*iai'is& 

.eijocaoioiEt  &[ii  d-s.uo!jii    eXoiieeJ  neidTOq;  «Bf;f   i6  sIooX  ^'nbXfi   I 

jx  5«X.s?v  Xfiftoiicrtul   bsri  sXoi^no^-      >:ij    sj^ii  aottiiqo  yja  OYag   I  nwfi 

XIbosi  J^»«oI)  I     .fsoxjBuiHax©  oiqpoBOioJMXfi^  no«u  beeatf  ^on  asw 

eM.t  til  alLeti  edi  noxHicfO  iQS  ai  iMi  dnem.ois^$8  b  9bam  3fiiy«f 

AtXsJa±b»J!uaI     .;>j.  lo  olxX  XXeo  asiJ  oitiiitcjcs  i' >n&lb   I     .i>Xoxiu8;t   ealrf 

oa-a/ii  arid   o;^  i x  onar£  I  Xi?0blvxi)n±  oili  mci^  noBiioeqa   oiri*   svoiwss  I 

9V  To*li-,  Aff^xl  "^jTO^jQiorffi^t  fjiohjoXorfJe^t  biii  oi  jjwao  iJt  seals j  aria  JEms 

a'loi'XAOp-aartrfJ   ao  luorf  ILM  jg  ojL^-J    v'J"  rioirfr/  ,n«i*J!Teco  srfi   dc^dX^^d 

;-5*«ilw  noi^JKJtaaxa  doeiibst  nO     {.aniro  «oiX«*t)      "♦■siroJ  n«  ^o 

noiieXiJOiio  oxi;f  Y^orf  ^^-^  cffit^   baJcsaexb  ^1  sXoitcsi   mii  ns-'f.V"   t&elltlJaa? 

BOOiO-»i  no     ".Tto  tuo  Bi:  aXXso  oifi   oial  noJfc^tsXffori^o  ©ril'     «11o  *»o  «1 

^ooTiO  x^t  «c   boilidai'd-    I  litihii    J 'nob   I"      » boiliJao;)    arf  noii««litK(3co 

llo  J«o  9cf  oi  ftssaeratnoo  Jsi/t   C).rf  nolJ'.'sXtf'oiis  srfi  *«ri^  HOi*s«±«pxe 

llo.  *j:/o  YXe;>eXqfiK)o  don  o' ./  noJr.'.sXuo-ixo   sriT     .beis-isqo   I  eaii  edi  ia 
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Dr.  R«    ;,.  MoITealy  testified   on  "behtilf  of  plaintiff   that 
he  examinsd  plaintiff  after  the  operstioni   that  he  is  faMliar 
■with  the  proceBB  and  function  of   the   hvnaan  testiolej   that  the 
testicle  "represents   the  primary  secretory  sco  and  has  two  functions, 
one  ia   th3  secretion  of   the  spern  vjhich  propagates  life  and   the 
second  has    bo  do  v/ith  chan/^es  in   the  hody  which  are  called  secondary 
sex  characterictios  which  are  many  and  have  to  do  with  the  appearance 
of  the  male  in  contrast  to  the  female  and  prohaTaly  have  some  effect 
on  his  desires  snd   on  his  mental  functions.     A  normal  man  has   two 
testicles  and  it  is  reaBOnalsle  to  conclude   that   these  are  part  of 
a  normal  man's  make-up  for   the  normal  physical  activity  ©f  a  man* 
If  I  assume  that  one  of  the  teoticles  is    taken  away  he  would  prohahly 
have   one-half  as  much  secretory  activity  and  discharge  of  sperm 
cells  as  he  v/ould  have  if  he  had   two  testicles,     a.b  to  whether  or 
not  it  would  affect  his  aMlity  to  propagate,   this  v-ould  he  a  matter 
of  arithmetic.     Prohahly  ho  would  have  mora  chance  if  hs  had  more 
spifa  cells.     He  would  have  less  ohanee  if  he  had  less  sperm.  The 
removal  of   one  tecticle  would  lessen  by  one-half   the  internal 
secretions  which  have  to  do  f^xth  secondt-3.ry  sex  charactei-iptios* 
That  would  affect  his  masculine  appearanoey_  Ma  voioe,  his  genaral^^ 
distribution  of  fat  and  hair  and  would  pr obably  have  some  effect  on 
his  psjrohic  or  mental  attitude.       If  any  secondary  sex  characteristics 
were  estaolished  the  less  likelihood  there  v.ould  "be  that  any  ^reat 
change  would  result  upon  the  removal  of   one  testicle.     The  younger 
the  individual,   the  more  likelihood  there  ■v.'o\ad  be  of  .tjhd._s_ohe.,nge^._ 

excretion  and   secretion  that  a  cSescended   testicle  has.   *  *  *   [cross- 
examination]        ./hen  I   refer   to  a  testicle  thf.t  -was  removed   and  also 

the   results   that  such  removal  M»ould  have  upon  the  sex  life   of   the 
individual,  I  refer j   of  course,   to  the  fact  that  a  normal  testiold 


ied^  'Sliiirttjei'.r  'io  'iJC'iriocf  no   ass.'iti-ieA  vLjelsM  »■.'  ♦55  .iG 
TsilMcl  si  drf  *-5rI\.!-   ♦.noxS  i'tsqo  oil*  ts^ls   lliJHljalq  benia/acs  ad. 
atli  ^sxLi   i&Loiis3i  £USS3tsd   erW   lo  aeiJcroxl  brw  aaaootrsi  odi  dilv 
,.'.r '!  '   -.nifl  owo    2.?t{  b!Ui  o*:55  ■7;ioJsi©9s  yxacrx'sq  sdi   aitnsaeTqet"  eloi^asi 
oiti;f   Sms  3til  -zsis^sro'tq  dohi^i  fflteffs   9&f   lo  noi^diosS   ©il*   ex  aao 
.  :i;&noo©a  beilL^o  oib  doht^  Y&ocf  eriJ    rti.  Berp,ar.do  ditir  6b  oj   aaxi  bnooee 
Q oKa-Xin^f^s-  9ii;f  rfj-i:»/  o&  oj   c-r.afl  bni-.  Yn^to  era  rJoMw  g8f^r:ite:?OBT:.srfo  zea 
*osYi9  emosi  evarl  ■'i^Xcracfc-^cr  &«:^  sleaal  9xfi   oJ   *ai5'iJaoo  ni  alam  9di  \0 
a^;i  sjid  ttsa  LeatiOn  A     .ctcroxvoxixf'i:  Xa^neaj  axxi  ac   fern   aexi^ieb  aiil  no 
Tto  :ti;sq  6Yjs  sbMJ'   *x:rlj    ooulcnoo  oi   sXrfeno  jjssi  ai  *i  fcns  aaXoiJa©* 
.nfiflt  .9  1:0  ^^iTx;?o£;  X:;oxB-\C^q  Xairron  ©ri;.'   lo't  qj»-3:!£i5m  a'njaa  Xiaaiion  « 
TCXrfsrfoTq  bXwcw  9if  ^«WE  flsiie*    ai  a«XoJ:;Jn9it  ad^  lo  ano  i^xitf   erauaea  X  "il 
mrx&qe  lo  sgT^rfoai')  bii.i  AjJivi^JoH  y^^o-s^oss  rfsuia  si«  IXsrI-sRO   9T«I 
•so  xsf{*orft7  oi^   a/.     •aoXox*o9*  Oft'd   fsarf  ©if  "it  avjRCi  bXi/ow   or!  aa  aXXso 
•2E.tS.sfli  J8  sd  bXyoj   sMi'    ^oia^aciorq  Oi  -^JiXio's   aixf  *0911jr  fcXifoW  ;M  *t)H 
»rio3X  hitfl  td  li  scnMo  ktois  svari  bXirow  ©xf  ^JCsf^tfo^     tOiisfflri;Jxas  lo 
sxEf  .anacfa  sasX  bcrf  eri  "ix  son/ulo  sseX  svsrl  bXi/ow  »E     »aXX90  jB1Ac[8 
Xj^nxoiiix  dJl3   tlsd-etio  xd  asaasX  bXirow  sXoJt^ss;?   exio   ^  XaToastt 
*80iJ«li»;ffjatfiriG  xsG  v/iiibnoosa  diltr  oh  oi   eyad  rfcMw   aaotioxoae 
JflT^ft&a  bM  » aqiOT  a  M  ,  s<»lsia&c£;i-j  SftxXgoajBB  girl  iosll^a  bXx;o>v  iiatg. 

noltsire.Hinfifidi}  xse  Tc-i:;jbjrK>oo  ;  ya;  ii       *J^P^.^iiJS  JCa^rraq  ao   oido^aq  aid 
♦  ao'XTj  xns  *-6riJ   90   bluo^'  oxQdi  boodtLfyHtl  aaoX  erij   5©iIaJtXcf«rfaB   eww 
i^SLlSiSijSI^     .oXoiJaa*   sko   'io  Xr.voa.tr  oifi    noqi/  dXir:.L>'i   bXiiow  sgnjarfo 
^\*A^iM°. .aMJ.^l©  -^.C-^lwpJ^. J?.?]W{i  Jl0fi^4©4M--S5g«._*^^.„«lM^iy 4&JLL 

-OMoe  .»<W.  rf/.t".  JWl^Ofgil  ;»on  ^ag  -xo  xmj^»A^A^l^M.hsfi^basijiA 

oeLf!  bns   6€r/««ri  ci.':>.  *>Tli   eiXoXuCoJ   /;  oi  xalvi    I  narf.        [nolixinxmaxa 

©ri*   lo   ii'JriX  x-ba  trfi  noqu  ©vexi  fjXwov,  XijTOfflETi  rfour'  if.irf^   eiluBBz   edi 

•lalifas*  XfiB^Ofl  «  iadi  *oa"5t  ericT  o;f   toatxjoo  Io   ,i«^st  I  ,XfiifDxvibni 
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had  "been  removed  rather  than  an  abnormal  or  useless  testicle. 
I  presume  that  if  you  take  a  useless  testicle  away  you  just 
remove  a  uselese  testicle.  Ab  a  matter  of  medical  practice  I 
would  say  that  if  you  took  a^my  a  good  testicle  you  v/culd  only 
have  one  left»  medically  or  arithmetically*  The  remaining 
testicle  does  not  couipensate  for  the  removal  of  one  testicle. 
It  will  merely  do  its  own  work."  (itaUos  ours.) 

Former  Judge  iiteanuel  iller  testified  corroborating  the 
statement  of  plaintiff  as  to  the  occurrence. 

Dr.  Turek  related  that  he  was  consulted  and  that  he 
examined  plaintiff  on  the  day  of  the  occurrence;  that  plaintiff 
"seemed  to  he  in  a  moderate  degree  of  shock  and  extreme  nervousnesB* 
pale  of  face,  cold  and  olansny  and  complained  of  severe  pain  in  the 
groin»  the  right  groin  and  some  abdominal  distress  and  a  severe 
backache."  Witness  said  that  plaintiff  told  him  about  the  elevator 
falling'  and  vdtness  advised  him  to  go  home,  lie  down,  ahd  apply 
some  hot  packs  to  the  right  groin  if  the  pain  increased;  that  wit- 
ness saw  plaintiff  the  next  day  and  he  did  not  feel  any  better; 
that  about  the  second  day  after  the  accident  Dr.  Cipriani  was 
Called  in;  that  "this  pain  and  swelling  in  the  right  groin  increased 
to  a  considerable  size  so  much  tlist  he  had  to  stay  absolutely  in  bed 
for  a  period  of  a  fev;  days;"  that  witness  vra-s  present  at  the  opera- 
tion; that  at  home  plaintiff  was  slow  in  recovery  and  V7as  advised  to 
seek  a  warmer  climate;  that  plaintiff  went  to  Florida;  that  witness 
treated  him  after  he  returned;  that  "about  four  or  five  months  after 
the  operation  he  seemed  to  be  developing  a  cough  and  at  first  hie 
cough  was  discounted  and  it  became  active  and  bo  became  paroxysmal 
and  a  definite  case  of  asthana  was  established  in  Mr.  Parrillo.  At 
times  this  asthma  would  become  so  terrible  and  we  v/oxild  him  to  bed 
and  he  was  very  sick,  and  this  condition  has  re- occurred  from  time 
to  time  and  we  have  put  him  to  bed  for  xasmy   a  day  and  at  no  time  in 


tnu'i  ifOY  Y*»f^  oIoj:;^ss;^   aaaXestf  «  ©ifi*   noY  "*i  *"^rf<^  ©munotcf  Z 

I  eoxio^Tq  Lnoibem  I0  is^fJ-jsm  s  aA     ^sLolietfJi  eadloaxf  «  svonisrt 

ifXno   LXwow  I/ox  3l:ji:rsoi  boo^  s  -^iwa  iooj    iroy  li  tsif*  ic»b   blijow 

{.'i'cuQ   ..■.oil.KJI}      ".iiov.'  n«'o   a;H  ob  Y.Xe'X0nt  Iliw  *I 

♦  ODasi^cuDoo  erfj   oi    -<b   llJtinifilq   to  ^n»«3*«*« 
ari   :VBric>   iitta   bs*Xifacoo   a^ys/  sxi  *£ii*   bsu>«Xsi  iixi/T   »iCl 

,s8enauon8£i  esa&iixQ  bi^a  alooxia  lo  ©essQ^   atst^boa  fl  fli  scf  o*   Liinsaa" 

exf*  ax  jixJBq  s-savoa  lo  hsnh'lqtaoo  bns  y^wBlo  «K£   b-Coo   <s©£'i  lo   olaq 

wiST©G  J3  bna  aaeiiaib  L^nlmobde,  stnoa  bas  nJtoTiB  ^«t3ii  s^f^   ,nxox3 

noisvsXs  arid   ;»ucKf.3  mixf  bXo:'    llxd-niaXq  Jart*    bx«B   «a©ii#ii£      " ,  srio/iJloatf 

-Jxw  iialit   ;  bsBBsnoni  tilsr,q  sdi  It  ttloT^  ixt^ii  fnii  Qi  aioAq  iod  »moe 
•ttei:iofi  xas  Xesl  ion  hlb  qiI  bas  ycfib  ixon  »rftf  lli^HiisXq  wsa  aaan 

j9:aenonx  nioig  ^^Bii  srfi^  nx  ...n-UXawG  fene  aieq  airiJ"   iarf*   ;ni  beXXjoo 

beef  ni  •z^tiislosd.n  ■^sJ'a  oJ    b^.d  sri  ;ffal;J  rfoina  o^.  &>sia  ©ia'^^sbxanoo  js  0^ 

-al»qo  9iii  3s   insasxq  a«\7  aasnJiw  irAi    "js^,-!)   .val  a   lo   Doirisq  s  lol 

03   bssJrrbfi  a^ew  bns  ^xsvcod'x  nx  voXa  atiw  llx^^axaXq   saioxl  is  ijsdi   laftli 

^aeniiw  dmii   iubxtoLI  oi   inaw  llJtiax.cXq   ipjli   ioismlS.o  Tsaaaw  a  iteea 

la^fls  ariiKoat  9yx1  10   xuo'l  iuodn"  iadi    ibainuis'i  srf  i9ita  aid.  b»iBozi 

airi  Jaiil  *i    bjiR  xfcijjoo  b  rinxq.oXovab   ad  oi   bciusae  ari  noi^itTeqo   odi 

Xama^^)U}taq,  aoKsdocf  o^^   bttfi  avx^ci':;   siosci^cf  ;tx   bn£  beisiuooQtb  etai  {f^jjoo 

*.    •oXXiTXS'i  .aM  ni  berietXcf«;>^5©  ajcw  jBrnrf^fajs  lo  aaj-,©  ad'inxleb  a  bna 

bscT  0^'  miri  bXirovv  aw   ba*i  sXtii-xxQi  ou  aflcaecf  bXuow  Affiriiaa  alrict   aejslct 

eritJ  laoTl  baTiirooo-an  a«ri  noiJibnoo  airid   &««  ,2loxu  y^ot  ojiw  ari  baa 

Mi  eiHl-J  on  J'«   bna  Y^b  «  xn«ra  lol  bscf  oi  aild  Suq^  97Mi  0w  bits  9mli  oi 
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the  msny  years   that  I  have  known  Mm  and  have  aaeociated  with  him 
has  he  ever  complained   of  any  of   these  ailments  which  have?  occurxasd 
since   this  operation#     The  sifToificance  in  so  far  as  the  chemistry 
of  the  hody  is  concerned  of  taking  away  one  of  the  testicles  is 
that  a  man's  ability  to  procreate   is  dimini.Bhed  hy  one-hi.lf ;  con- 
sequently his  sex  characteristics  are  effected;  hie  liloido  is 
affected.     There  seems  to  he  a  general  dlsturhance  in  a  cycle  of 
the  consequence  of  internal  secretion  of  the  hody  of  vfhioh  we  know 
a  lot  and  yet  we  just  know  smatterings.     Asthma  is  a  spasmodic  con- 
dition of  the  lungs,   characterized  hy  difficulty  in  hreathing>   the 
etiology  of  which  are  many;   supposedly  most  of   them  are  on  an 
allergic  "basis  and  eannot  "be  explained r     The  glands  of  internal 
secretion  of  the  hody  are  many;   the  thyroid t   the  adrenals »  the 
para  thyroid*   testicles  and  ovaries.     Pituitary»  pineal  bodies  and 
many  others   that  we  know  very  little  about.     These  glands  throw  off 
a  secretion  known  as  hormones  into  the  body  and   they  control  the 
various  functions  of  the  body  and  it  seems  to  be  just  one  round 
cycle,  and  any  disturbance  in  that  cycle  throws  this  cycle  off 
bal?jice  and  it  may  be  manifested  by  disturbance  of  breathing:*   dis- 
turbance of   the   thyroidt  as   toxic   thyroids;      it  may  even  affect  one<i 
hearing*   one's  nervous  make  up  and  the  general  mental  condition  of 
the  patient.     In  other  words  it  controls  everything  about  us;   we 
know  much  about  it,  yet  we  do  know  that  what  mq  know  is  very  little. 
Asthma  is  more  apt  to   occur  in  yotmger  individuals  who  are  of  a 
nervous  make  up,  where   there  is   an  instability  of   one's   self,    one 
who  is   easily  excited   and   in  one   in  whom  no   definite  cause  can  "be 
found.     Mr.   Parrillo  was   tested   repeatedly  for   this   cause  of 
asthma  and   on  one   occasion  I  had  to  accompany  him  to  the  Mayo 
Clinic,  he  was  so  vary  aick  that  he  couldn't   travel  alone.     He  was 
tested  for  sensibility  to  certain  duet  pollens,  dusts,  dpjidruffs, 
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p.-       (  _  -isiooeafi  svarf  baa  nhi  nwotd  arari  I  tsdi  0ra9X  X^"^®  *** 

AsUi^^jOoo  ~iv.:i.  xfoMw  8#«eciXic  ©aaris    'lo  yp^  lo   baflirlqaieo  isirs  erf  sad 

si  wXox;f3i>i  erf,*   lo  ©bo  y-sws  ^ni^jR*   lo  bsHisonro  ai  -ifbosr  «riif  to 
-rtno  ilXrri-sifo  '(jcf  bsriaArrisri^  el  ^i f,»X(iorq_  o:  x^i-t-it^a  a»Ken  *  isdi 

word  9w  rioiaiw  'i»  \:borf  acfo   lo  naiisiass  IxjnisJffx  lo  eonotjosartoo  eri* 

^xioo  sifooiaaBqo  c  ax  fiJEtiJs.      ,asHixeJ*:5JKa   *oaa[  iant,  ew  i  s^  bns  ioX  « 

exW   ^sniii  ^iiid  sti  Y^Iuoiilti^j  X*  fie*i:rt9<^a.st««£p  t-i'iJVil  ^i  lo  so  J:;f lb 

XTfl  ito   9iis  aarlJ    aO  .taom  x-^b&fioqquB   ;y,cii'js  si.r:  ricMw  le  ■'cp.oloiie 

erfcf   tnlsnsxf)*  «it#   «btoi^*   viJi  ^x^jaat  axe  Tc&orf  wW  -lo  aoXietotm 

btui  aaxiJOff  I^snior   ('^tni^ic;^!^     .osx't.'^to   f>r.'i5  aeloiiaai    ,!)ioa-^*  jsloq 

"ilo  vf0^al.J   efenaXn   sawfl'     ,fuo(i£  slii  i.1  vtav  \7-otol  eav  iMi  ai'siWo  xn«B 

&nffo*r  t'tto  iatJl  o«f  oi   aiafeea  :i i  htta  x^'0<f  sf*-*   lo   Bttoiioaisl  auolrsr 

llo  9lcv;s  8M;J   ewoiri*   &Io-v:o  *.^ji.i   ri_  frOftacfTUiaxb  x^s  bxts  «8loTjo 

-■sif)   ^■^rtiiiJaeltf  lo   DsastfTjui'sib  v<f  beiaaliaaa  ©sf  \rj12  ^i  bns  sonsXiirf 

a»*no  ioeYlrt  osvs  ^jcret  ii      jftfiioTijJi;^   olxoi   aa  tblotrv/l*   ari*   lo   oonndiiui 

lo  «oi.)ibnoo  ir-Jnaa  lu-xewTT^  srfj   Finn  .ju  s:Lsar  aKovieo  s'eno   t-Qaitadd 

..-.CJ^ftl  -^er  ax  wofri   9iy  *«*..•  *act?  Komi  o&  sw  :fs'^  t^i  itmdsi  A6um  irotxi 

a  lo  »T«  orf^.'  sIsu&lTiibcti  Tssmro"^  ni  thoco   od    ^qj?  ctom  al  amrf^aA 

c  no   tllee   a'sno  lo  ic^MXicfriafix  ns  si  s^arl;/   »ioxfw  »ij»  Q'^im  axroyian 

erf  nno  OS0CO  9iHni'l'5b  on  mstdr/  ai  «xio  ai  t^a  bsiioxe  icllnfe©  e1  orfw 

lo  ee»jB8  Blri;)   uol  ^:Xftjsi«*<iCT  5s*39d  aiBW  oIIirr«a>i   »xM     *bn/ol 

o\;£l!  sri^  0^  Bilrf  Xf^K^itaoocB  0     bad  7.  noxc.eooo   enc  no  fenjd  acEfuaa 

c-'jW  oH     .enoXc  I©V£5,J   ^t'ttblaoo  ari  i  ■  ds  j£cxe  ^^sv  0«  a«w  ^rf  tolcrli^ 

,alli/af>mib  ,aiEXfb  ,aflell6<i  $Bttb  air.iiBo  o<r  ^ilXidlanaa  lol  bsi^-^i 
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hairs  and  what  not.  The  alasence    of  a  testicle  evnd  the  con- 
sequent inability  to  excrete  the  hormones  spoken  of,  have  an 
effect  upon  the  htiman  hody." 

A  hypothetical  question  was  prepotmded  which,  Itj  addition 
to  other  things,  required  him  to  assume  that  within  four  or  fire 
months  after  the  accident  occurred  the  patient  hegan  to  develop  a 
cough  which  ultimately  developed  into  paroxysms  of  couching  and 
was  finally  diagnoWA  as  acute  asthma,  and  there  was  considerable 
nervousness,  and  that  "his  physical  capacity  to  procreate  had  been 
diminished,"  and  YdtneBs  answered,  "I  have  an  opinion,  based  upon 
reasonable  medical  certainty,  as  to  whether  or  not  there  was  sxiffi- 
cient  in  the  accident  and  subsequent  injury  described  to  cause  or 
brine  about  this  condition  of  asthma  mentioned  in  the  hypothetical 
person*  It  is  my  opinion  that  this  accident  and  the  subsequent 
operation  that  followed  had  a  definite  bearing  to  the  production  of 
asthma  in  this  individual*  The  longer  one  has  astlma,  the  longer 
he  is  going  to  have  it.  Some  have  been  cured  but  very  few.  The 
tendency  alv;ays  remains.**  On  cross-examination  the  witness  stated 
that  the  patient  had  a  hernia  and  that  it  was  his  (witness's) 
impression  and  opinion  that  it  was  of  recent  origin.  He  further 
stated  that  he  watched  the  operation  performed  by  Dr.  Cipriani  and 
examined  the  testicle  that  was  removed;  that  "it  was  partially 
atrophic.  It  was  the  size  of  a  hickory  nut.  sliat  was  there 
appeared  normal,  but  was  shrunken  from  normal  size.  By  atrophied 
I  mean  it  was  just  diminished  in  size.  It  was  smaller,  .^n  atrophy 
of  a  testicle  means  a  complete  disappearance  of  a  testicle  beyond 
the  physiological  function*  Atrophy  might  mean  a  wasting  or 
shrinking  of  the  particular  organ.  As  a  matter  of  fact  it  does. 
This  testicle  was  smaller.  I  cannot  tell  whether  it  was  atrophied 
or  not  because  I  did  not  see  it  when  it  was  supposed  to  have  been  of 
the  normal  size.  To  me  it  was  normal,  by  the  appearance  it  had; 


".^fcocT  oawtri  9£t^  aoqu  ioetle 

no^w  haaacf  tnoiniqo  as  ararf  I"   «.&»a».«iK«  aaeatfiw  fr««  "«fa«ris.':«Jt«16 

10  saifiio  03   barfxioBsb  Y*^jJt«i:  i^a9«^ea</u3   bos   ^K&bioojB  arf^  al  ^as»Jto 

I/<oi;fsriJoqY££  artv   ax   rJenoUnaa  ^afff-.^s   'io  noxolfcnoo  aJxfi   ;*H0cf.3  acxTcf 

:^flo«p9srffe''3  aii;>  bos.  iashiocsi  sMi   ifidi  aoimi%o  ipn  ai  ^I     ♦fioetsq 

lo  noiisufiorq^  mii  oi  -nnl^ssacr  a^Hax/isL    s  bed  bwroLlGl  ijfidi  floi;t«isqo 

Tesnol  sxi*    ««JKfaciJ3  ajsyi  exw  T&gooX  sxfi;      .Ia»bivx&fli  axdct  oJt  JusiiQA 

uriT     .wei  yi*t  -^fff  fcoxt/o  naod  »v3x£  eiHO*-:     .;tx  aviiri  Ov'  j^nio^  al  art 

Lo^fiio'a  eaeaih.   eti)  rto.t;i^niJXi:!M-e3o^o   nO     ".aniamsT   ax^wXs  Yons&nei 

(Q*a«9nJiw]   aM  ails'  ii  isdi  bajs  siirxsxl  a  bi'd  imsitaq  scii   isdi 

iQiiiiist  9E     *Bii.%x'xo  iflooe'x  ^o   oew  ii  i&xi:   aoinlqo   btw  noiaasiqaii 

baa  xosx^qiO  .rttt  Atd'  beraao'xisq  aoii^acxjo   ariJ  bwfoJfli?  «d  J«ri^  bdJaia 

xLLBiitaq  aaw  c^l"   j-aa';/    jbyTOflisi  nsm  iadi  eXoiJa©^  srii   bentmax* 

sialic   'JBW  c^jQxir      «;tUH  -^ixa^oM  a  Io  esxa  stxij   ssw  il     *oMq^otim 

boiiicioxio  \1F^     .9sx<j  lamxoa  noxl  a6:iiiufxria  aew  iu^  ^lacnon  beieoqqa 

'\QC{qoi;l£  rt.^     •'xaXXaeiB  u^w  ^I     *»sl<;^  nl   batiminxalb  ihul  asw  itsui&Bil 

bttox^fi  oXoiiasJ  £  to  eonjsx«»c[q^3xb  ©^olcftnoo  s  tioa&flt  aloiias*  a  le 

xo  Bai^8«w  «  cuMfl  ;fil8-tK  \jiqotiA     » no ki otojl  Inol^oloiexfiq.  wf* 

•  aaob  Jl  *o«l  Io  i93^.cn  s  a.,     ♦naaxo  xislwoirftsq  oi{*   ^o  aniii/iJtxris 

fceJulqoi^^  saw  cfjfc  a6ii;^ax£«r  XIoj   Jonnso   I     .TaXXaaw  aaw  elolioai  axrfT 

Ito  flsacf  sT.ari  oi   b»aoqqua  8«w  Ji  nods  ii  »»b  3 oa  aib   I  sairsoeif  ;/on  «o 

ifcari  tfj:  90ne-tBBqqii  axIJ  ^tf  iXjaarrog  ajw  iX  •«  oT     .osia  laaicon  erii 
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it  yas  small*  \V'ell»  you  can't  determine  whether  it  is  atrophied 
or  not.  It  may  Ise  normal  for  the  individtial  that  has  it|  a  man 
may  he  formed  with  one  arm  shorter  than  the  other p  and  yet  one 
can't  Bay  that  it  ie  atrophied  "because  it  is  shrunken  in  size. 
By  an  examination  of  this  testicle*  I  was  unable  to  determine 
whether  it  was  atrophied  or  not.  I  think  after  the  testicle  was 
removed  it  was  sent  doYm  to  the  pathological  lahoratory.  I  think 
it  was  examined  in  the  pathological  laboratory.  I  saw  the  report 
of  that  examination.  *  -^  *       I  may  have  considered*  in  giving  my 
answer  to  the  hypothetical  question*  that  the  incarcerated  or 
imdescended  testicle  on  the  right  side  was  in  the  same  normality 
as  the  left  testicle.  I  did  not  examine  any  pension  of  this  testicle 
under  a  microscope »  and  I  have  no  \m.y   of  telling  as  to  vvhether  or  not 
the  cells  in  that  testicle  were  alive  or  dead  at  the  time  the 
testicle  was  removed.  Prom  gross  observsition  I  would  cay  there  was 
considerable  life  to  it.  If  a  piece  of  tissue  is  severed  from  a  body 
and  handled  by  one  or  two  or  three  or  four  nurses  in  the  operating 
room,  imnediately  upon  severance  from  the  body,  the  tissue  becomes 
dead.  There  is  no  way  of  keeping  tissue  alive  over  a  period  of 

time,  and  when  tissue  is  examined  after  disseetion»  in  certain 

up 
solutions,  and  then  cut/and  stands,  and  kept  and  cut  up  in  fine 

tissue  paper  size  for  microscopical  examination,  the  tissues  are 

dead  upon  examination  microscopically.  You  could  just  determine 

whether  or  not  cells  were  there,  and  if  they  were  there,  they  were 

precluded  to  be  alive.  Upon  examination  of  tissue  tmder  a  micro- 

Bcope»  all  tissues  are  dead.  You  could  tell  by  a  microscopic 

examination  whether  those  cells  were  alive  at  the  time  the  operation 

took  place,  if  the  examination  under  the  microeoope  was  made  within 

an  hour  or  two  after  the  operation  took  place.  It  would  be  my  opinion 

that  if  it  was  found  by  reason  of  a  microscopic  examination  that  the 
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bbtsiqotis  Bt  ^i.  iBdiod'n  enharsi&b  i^tiao  uox  «lX«ii      ».jllama   aaw  it 

inm.  a  lil  aexl  i^d2  leaotrtbai.  sdi  rot  Sjna-xoci  sd  y;aei  il     .Jon  to 

•  ao  3&X  feae  ttsxCao  oiii  aatii   -isi-ioiis  aia  sno  d}xv  bemrzot  etf  x^a 

»©SXB  ax  nsinuoxla   Sii  *x  ©suiioed"  bsMqo'rcJfi  el  31  3^)  XfiS   ^*iib8 

6Siissn&3Qh  ou    slo'jsflir  s£r«r  I  %qLoI)3.u3   aisii   lo  nol;tsniia»X9  aiJ  xE 

B&ii  9l9Usoi   Asi3  ttii'lsi  jtriiaii    I     .ion  t:o  bsiiiqo^c;^^  bjbw  ^i  i9ii*«itw 


3t/BJiiJ    I  t^'iois'ip^e.L  L^^i-^olod3 m.  sd3  oi  mo-^  3a&a  sew  3i  bayoaex 

_l3fiS53„  sri^  wee    I  _j*jy;xoJa'xotfj3X  lasxaoloriit^ig.  a^tj  _gi  b8jtmB3i.s  aiaar  31 

\n  univi-Q  ai  %i)9%s>biamo  avsii  xaoi  '^       *  "    '•    »,no xJaflXiasxa   JaifJ   I9 

10  b^in'idO'Xiioai   silv    .J.    tnoisasuij  Xsoxi&ilJoqx^  od3   o3    iBwaaa 

■^ilLiuatoa  uian^   sdi  1;.  ii^ii   9xly   no   sIoxJa&;t   babnaoasbnw 

sXoiiaerf  airi-}  xo  aoiS'ioq  ^n*  anmsxa  dort  5xb   I      .oXox;>ti8i   .t'iel  9if;t   as 

on  '10  ladiad'if  oJ   a>;  rinxliti   'io  \  .  sr;    ■.  6ns  t»q_ooaotolsB  b  iQbaa 

6d3   ©axJ    QjEfi   Jii  bj8&&  ao   evlla  e-xew   aXoi-aei  itarij  nx  aXXso  sAi 

us^v  9X»d3  '\^%   bjjjoni  I  nai^ ^yxascfQ  ascxs  iao:c%     ^beroaoi  sav  elotdaai 

XX>oer  «  ssott  be'csvoe   ax  swaaxd^   'lo  sosiq  a  IX     *3i  o3   s'ilX  sXcteaablanoo 

gnJtd'fi'csqo  ©if?  ttJ.  5»a'ii.'n  tuol  to  ssitAi  to  o«r.f  10  sno  x<i  btlbaad  boB 

aoflsooscf  fiwaaiJ    ad^   t^boof  adJ  iooil  sonaieves  jroqiw  YXe^aibenaii  ,inooi 

lo  hei.i»q,  a  tovo   svxXs  ©i/ciaW  saiqeeii   lo  ^aw  «n  ai  eiaril     .basb 

£ii:«;ta30  nl   taoi^oseaxb  :co^l:s   bei(i«.83a»   ax  evael;}   aajiw  bn^  ^9ati 

sfiil  nx  q_u  Jeo  bits  Jqajl  bns  «3be6*8  bas\£Hs  n»d3  i)«c  ,axioldi;/X0B 

artf  «icii;-:;ftiJ   axii'    (ROi:;ti3ni0.QXO  XasiqOoaoToloi  lol  asls   taqsq  effaai^ 

&nJtiu"x»i»iS  sajjt  bXtfoo  uaY     »YXXaoi:q;ooaoxoliB  B©i;>«Hlinaxs  noqu  b««& 

si-sesr  xo^-^    ^a-xeri;*   eisv/  ■^atf.t    li  bne  t»xext*   ei&vi  aXIeo  ion  10  T»ii»rfw 

-OToijB  A  ibfeflij  59JEfualJ   'io  ttc x3 li^ais^xb  aoqU     .  ©viX^  atf  oi   baboXoswi 

oiqaoao-Koxflt  s  xrf  XX wi   bXjuoo  uoY     .&as»  aua  aojtiaaxi   XXs  ,aq098 

noxij3ieqo  sdi   asixi  edi  3s  svlle,   srts?;  aXXuo  •aocli   rtQrtiaxfw  noxianlm^xs 

aJWixw  t>biBa  a^w  eqooao'ioiar  euU  lebm;  noii^inxaaaas   »d3   'ti  ,9o«Xq  iood 

noxiiJtqo  \;at  trf  bXao*   iX     .oo«X<i  aioo^;   noiii^aaqo   saiii   leil^  o«fj  xo   tuod  ae 

9tii  ijad3  noxisaJaJtaxe  oiqooaotoXm  jb  lo  aosaei  ^tf  bnuol  e^w  ii  11  SsdJ 
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cells  were  dead  at  the   time   the   operation  took  place,    that  suoh 
finding  vfould  not  lie  up  to  par  and  I  would  question  the  diaj^osis." 
(I tali OB   ours*) 

For  dei''endant,  Joseph  Lewis  testified,  in  suljstanoe,   that 
he  was   the  elevator  operator;   that   on  Hovemher  13,  19'6'6,  at  about 
5:30  in  the  afternoon  he  picked  up   ten  passengers  on  the  fifteenth 
floor  and  seven  in  the  thirteenth  floor;   that  he  did  not  stop 
"between  the   thirteenth  and  the   tenth  floors;   that  he  had  room  for 
more  passeneers;   that  he  tried   to  stop  at  the  eighth  floor  and  the 
car  did  not  stop;     that  at  the  time  it  approached  the  eighth  floor 
it  was   going  ahout   one-fourth  of  noimal  speed;    that  he  applied  his 
"brakes  "but  the  elerator  continued   to  slide  dovm;   that  he   threw  his 
control  in  reverse;   that  when  the  hrakes  were  applied   the  power  was 
cut  off;   that   "it  slowed  the  car  down.     From  the  eighth  floor  down 
I  would  say  that  ise  went  about  eight   to  ten  miles  per  hour,     I  vvas 
going  a"bout  one-fourth  speed.     The  oar  kept  eliding  down  until  it 
hit  the  "bottom.     It  hit  the  springs  and  "bounced  up."     He   described 
how  the  passengers  got   out   of  the  car. 

Plaintiff  put   on  the  stand  Dr.  Peter  J.  ;5tanul,  who  testi- 
fied  that  he  has  been  a  physician  and   surgeon  in  Illinois   since 
19S0;    that  he  is  a  graduate   of  the  Loyola  University  school  of 
Medicine;   that  he  specialized  in  pathology  and  is  oainected  with 
the  Columbus  hospital  on  the  Morth  side  and  Mother  Gabrini  hospital 
on  the   ..est  side,  as  a  pathologist;    that  he  carries  on  his  own 
private  practice  besides;   that  "a  pathologist  is  a  man  in  the 
hospital  who  analyzes  the  tissues  that   are  removed  from  any  patient 
that  comes  in  the  hospital  and  gives  a  diagnosis  of    chat   tissue.  I 
ms  active   in   that  capacity  in  STovember  of  1933,   in  connection  vith 
the  Mother  Gabrini   Hospital  and  Columbus  llospitaj  in  Chicago,  /.s 
a  part   of  my  business  I  have   occasion  to  examine  many  microscopic 
slides.     I  would  say.   conservatively,   that  I   have   examined   fifty 


••.QiaojcJaW  ati^  noiisei/p  bXuow  I  boo  :tsq  o^  qu  bo'  Jon  blirow  aaxbnil 

;?aocfj3  JB  f-^wX  »c.I  isdiaevoH  no  ;Jj3fi;f   j»cf.QT0qo  T:o;t«veX«  sHi  rbw  ed 
rf*asfi*AJt'i  ©di»  no   azosa^ss^i  aai   qsJ  bsioiq  ed  aooxixsJls  eil*  ni  0£ia 
qoJa  ;tOH  bib  8£i  i^JalJ   \iQoLt  dia&Qiixdi   »xiJ  ax  n»V«a  baz  'so^ll 
■rol  Mooi  ban  8ii  ^iida    {aTooX'i  JE£:fM©4   sxfj   bns  ri»«e»i'xMi   «flJ   n9»w*f^ 
©t£3   bos  ^oXl  xiaxfex©  ex£;t  d£  qoJe  9i   belli  sd  ii^mi   ;ai63B«a8a<I  •^flap. 
^:ooXl  itJiliia  sMi*   ba£iOiiOtCQ:qi.i  .) i  »ial^   sii*   ^e   cfs^J^      iqois  ioa  bib  xsm 
airi  b9sJ.q(i.^i  s4  if  f.ilJ    ;bosqu  XBai:on  'to  dij-sjoi-^ao  ;ttfeete  shIqs  «flW  41 
aM.  waotld   ari  Jatii    nhicb  abiXs  oi  baunxJrtoo  lo^^svaXa  ©liJ   Jud  assUlrf 
a^w  i©wo<j  sd3  i>oiXqqs  o^csv/  asiaitf  acii  n&dfr  J£ttU   i&iii»j9>i  til  loiin»o 
awob  iQoLi  xlJiisJt©  add^  awl's     »nwDJ&  lao  at£J   bmvoXa  Jl"   iesii   il^o  ^ifo 
aav/  I     .ijjorl  aeq  asXxn  ns.)   Ow    ^ifeis  d-»ocfs  dnew  aw  j^£ct;t  ^-^sa  bXirow  I 
ii  XiJcm  Bv,'ob  ^ni&iXs  i(i«a[  xao  ©rit     •frasqa  ildxjio'i-sno  Ji/oda  Rnioa 

aoais   eionllXl  ni  ootjzi/e   £>fta  nsioiaYJCici  jb  n«#«f  asd  9d  i»di  bei\ 

to  Xooxlsd  x^-i':"'X®vX«^  aXo^toJ;  »dJ   lo   aisubaxg  4S  «i  ed  itsri^   jOCSX 

d*l*  bs>*oerif»o  ai  oob  xS^Xod^ta^  nl  besiX^Jcoaqa  •!£  i«x£i    j8nioJt&»ii 

Xacrjjj.^oxl  laizdBQ  I'-^diod.  bae  ebla  xf^ioli  ods  do   Isdlq^aod  aiKfiauXoO  9ri* 

fwo  HXif  Kc    aoixxijo  sil   Ss^ij    iitaxriOXorf^^^q  xj  a*   ,©6x8  iaam  atfi  no 

&f{i    nl  0ici  ii   uj.  ;f ji-joXoifj^  a"   -♦^j    {Qoblaarf  ooi:fojjaq  s*jsvlTq: 

*n«l*«(i  Xft»  m!i\  b»vom&x  9»i   Jarfa   aevaali   adi   ass^jX/jna  Oifw  X»i^«80ri 

I  ,»isaati   iiidi   lo  aXa^cjiaio  u  aaria  t'O*  X^xfiqaail  oxf;>  nl  aearoo  iiuf* 

ri^iw  noxJo»xuioo  ni  «i;6ex  lo  iiadJaaTofl  nl  x^lo^q^s  ^fexfi   ai  STiiOfi  es7 

a..  .o^aoixIO  ni  iBi ixiaoH  audmulo'o  bnm  Lsiiq&tm  iaixduO  ladioU  tri* 

oiqoonoiota  Yn^  eniiiuuffl  od  ooia^ooo  »v^  I  aaafliaoo  xm  lo  its^q  e 

Vlil  banitiBXS   ©v^  J  ituii   ,^iX9viJ6v•x^anoo   ,,£««  fajjjoy/  i     ..sblXa 
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thousand  slides  durins  ny  experience.     I  have  occasion  to  make 
post  mortems  from  time   to  time.     I  hare  made  approiximately  over 
one   thousand.     In  connection  with  the  operation  performed   on 
William  Parrillo  on  Uovemter  21,   ItSS,  at  the  Mother  Cabrini 
Hospital*  I  examined  a  piece  of  tissue   that  was   sent  along  as  re- 
moved from  William  Parrillo."     At  this  juncture  plaintiff's  attor- 
ney a8ke4  that  the  anevfer  he  striol£en»  and  out  of  the  presence  of 
the  jury  defendant  offered   to  prove  "by  the  witness   that  he  ms  a 
pathologist  at   the  Mother  Gahrini  hospital;   that  on  the  morning  of 
the  operation  the  witness  received  in  the  pathologioal  lahoratory 
"a  speciman  oonsisting  of  an  undescended  testicle  and  a  piece  of  a 
sac  resulting  frcm  a  hemiotomy»  which  bore  a  ticket  or  card  attached 
to  it  stating  the  name  of  William  Parrillo;   smd   th2^.t  tMs  specimen 
consisting  of  the  testicle  and  the  sac  that  fias  sent  down»  had  "been 
sent  down  frrai  the  operating  room.   *  ^'  *  And  that  it  was  the  regular 
practice  and  procedure  and  routine  in  the  Mother  Gabrini  Hospital  at 
that   time    that  after  each  and   every  operation  fsas  made   that   the 
specimen  or  organs  which  had  beon  removed  woxild  be   sent  down  to  the 
patholOf-ical  laboratory  for  an  examination  by  the  pathologist.  And, 
ths-t   Rt   that   time  the  pathologist  made   an  examination   of   this  un- 
deseended   testicle  which  had  been  sent   dovm  to  him  from  the   operating 
room,   and  he   found   objectively  and  grossly  an  undescended   testicle 
the  size   of  a  hiokory  nut,   or  about  the  size   of  a  small  marble;  and 
that   this  testicle  ?/as  very  soft,   deep  yellow  and  brovm  in  color  and 
atrophic;   and  at   that  time  he  cut  off  a  piece   of   the   tissue  and 
examined  it  and  upon  his  examination  he  found  it  to  be  fibrous  in 
resistance;  and  that   the  portion  of   the  testicle  was  then  put  in 
a  fixing  fluid,  which  is  a  preservative,  for  the  purpose  of 
preserving  the  specimen  indefinitely;  and  that  within  a  period  of 
twenty-foTjr  hours  after  it  had  been  placed   in   this  fixing  fluid 
this  witness  made  a  microscopic  exaadnntion  of  the   testicle,  or  of 


HD   b&ia'xol:i:£.'q  noio'cisqo  9di  riihi  noi;ts»fmoo  nl     .i>x»sajJo/iJ-   ©no 
InitdaC  ^arlictU  8if^   .^£   «££«!   ,12  xsciraavo.f  ao  olixTixjafl:  msilXiV/ 

-Toc^is  a'l'3:i#ni*!lq  s-itTiiTmi,  esn.  .oiliTia^  itBeliXt.    ootI  berroor 

lo  dOfleesxq:  slW  lo  ivo  has  ^RS^^^otria  scf  xav/aKfl  «I#  ia^t  IbotBs  :^t>a 

a  easy  9j{  iaiS;?   aaetttiw  Bdi  \(i  sroiq  o^   5«tst^o  #«ftAlt»l95  liiift  e^* 

to  sn-J^f^^'""  9^^*  CO  cf^J   !Xsd-i(i^drf  IniicT^aU  iarf;f©M  Si^   5^  ^aisoXorf^a^ 

■^o-etorfjaX  Xj30JfcsoXox{j*sq;  erf*   ni  bsvlaooa  aasH^iw  «tf#  nol;ta*r9qo  ai£* 

je  "!•  »o©iq  .-  bn/^.  sXoioastf  babn^oasbats  hb  Is  i^aiislatxo  njafflxosqa  *" 

bmdo»ite  btao  xo  i^iolj  ;j  axorf  noM  /  tYooJoiffiaii  iB  «f>rfl  gfli;fluQex  ea« 

xxeecT  bssd  «rv?co  Jass  fttttr  ^ail;^  tea  tdtf  fax^  9Xai;}a«^  »ii.f  %o  rafiliaJtajn(» 

rffiXuBex  ©rfJ  aasr  ii  iadi  btiA  -'•       *   ,scot  ^Ki^^^stfO   ©a'*-*  laext  m/ob  ^^aM 

^3  Xa*  iqaoH  iHJt^rfaO  xerfiJoJif  ©ft?  ni  &atisjfs-s:  hnr,  etci/feeooxq  bn&  Beiiioa^ 

Bdi   iadi  ahaa  a.aw  noissiaqo  ifTeyo   bus  xi&Bfi  z&iljs  iadJ   smlS   iasi$ 

s>di  Cu'  tmob  iitufi   ad  bXjJOV-'   bsvotast  nsaa  b.^xf  tfoijriv    afls^T^  xo  OMntCMIft 

,bo.;.  .,}aJLaoXo£f*-'^q  ©if*  xd  noiijinimax©  xxjs  xol  Yio*fi^o«fsX  Laoi^olodiMq, 

aniitsxoy*  sii;}  iaaxt  mid  oJ  nwoo  iaoa  stood  barf  rioiitw  sXoi^aeJ   ba£>n«oaei> 

&Ls>i.i'ct>t  bebneoRsbnu  ruB  -^jXaacx^  b.tfs  \Levi.szii\,do   fyjEOJol  ad  bna  «aiool 

btiti  idXa'tiSct  IXbcis   5-.  lo   as  is  sA:f  ixmds  xo   « :?««  15x0  JioM  .b  Ip   asla  ari^ 

ba&   xoXoo  ci  naroxtf  bafl  woXIa^c  (reet,    titoa  x*«'»'  aaw  siXolaas;^   eM4    ;ta£(i 

bna  aijaaiJ   odi   \o  soaiq  a  lla   iuo  ©rf  a«±;?  *atf^   Js  baa   ;  airfqoxJji 

ni  auoxeii:  atf  oi   ii  Lm/ol  «il  noiirsflixaaxs  axji  aoqjy  bnx  ;M  bsnjbuoce 

Hi  din  a.9di   aa.y   eXold-a^f  tdi   I0  trnli-xoq  eri;!-   :fijifrf   baa  (dMuiaiaax 

lo  &8oq;x«<i  arfJ   xo'l   ,  STlJavxsaexq  a  ai  rloMw   tbiuXl  aa-txil  « 

lo  bolxaq  a  airfiic'  JarC^  bwa   ;YX8.*l»nobni  MBisaira  wii  T^Kl-nsrseiq 

filwXl  snixil  alii^  ni  b«o«X<j  uaocT  bad  41  xo*!*;  eiuoA  XBol-x^nsif.^ 

lo  xo  taXoi^toei  »di  lo  nolJ'afTiuxjxo  otqooaoiotm  a  obaa  aaoaJlw  aid;f 
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the speolmen*  and  under  this  mioroscoplc  exaiolna&ion  he  ohseryed 
that   thiB  tissue  had  no  cell  life  and  was  atrophic  in  oh;\racter 
and  contained  fibrouB  tissue;  and   that  upon  his  original   axamlnatien 
heforo   the  aioroecopic  exs^unination  thie  dootor  further  ohserred  that 
the  testicle  in  question  \7aB  not  injected*   that  Ib*  it  did  not  ccsi- 
tain  any  hlood  cells  durlnf;  the  time  he  exarained  it*  *  »  *  i  further 
offer  to  prove  hy  this  witness   that,  haeed  upon  exsjainatlcn  which  ha 
made  at  that  tine 9   this  witness  -will  testify  that  he  has  an  opinion 
that  the  testicle  in  question  which  he  tacanined  heth  grossly  and 
under  the  sdcroscope  previously  referred  to  did  not  have  any  func- 
tional value  at  any  time*  either  at  any  time  "before  the  accident 
or  after  the  aocident.     And  I  wish  to  offer  that  proof  "by  tMs  witness 
as  to  hie  opinion.  *  *  *    I  further  wish  to  prove  hy  thia  vdtnesa 
that  at  the  time  he  made  his  microsoopio  examination  of   this 
testicle  that  there  v^ere  no  sex  cells  in  existence  in  the  speciisen 
which  he   extiminodj  *  *  *  tliat  at   the  time  he  aade   the  axaBdnation 
of   this  testicle   there  was  no  evidencet  either  under  gross  examination 
of  the  testicle  or  iinder  the  aicroscoplc  examination  of   the  testicle 
of  any  strangulation  of  the  testicle  or  of  the  peritoneumj  *  ♦  *  that 
at  the   time  that  he  raade  his  exaaination  of   thlB  testicle»  "both  the 
gross  axfimin&tion  and  the  nioroscopic  ex£anination»  ho  saw  no  evi- 
dence of  any  trauma  or  violence."     The  court  refused   to  allov?  ap. 
Stanul  t©  testify  in  acaordance  with  the  offer  of  proof.     Before 
the  jury  the  vdtneBs   then  testified  as  an  expert.     He  rmswered  a 
hypothetical  question  the  effect  of  which  was   to  counteract  the 
testimony  of   the  pl^cioiaas  who  testified  for  plaintiff*     Dr.  fred 
•  Miller  also  testified  as  an  expert  for  defendant. 

Mr.  OhcJles  Lcliauh*  on  hehalf  of  plaintiff,  testified   that 
he  is  an  attorney;   that  he  was  on  the  elevator  at  the  tlae  it  felly 
and  that  within  fivo  miautas  after  the  accident  the  operator  stdd^ 
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£)«rt«ticfs   (id  tpitSBtiitiixxti  oiqod'ao'xoiK  mMS  -xftbtus  beta  «a«tsio9q8  otl9 

'xtiioatrMa  Jtl  tyMnotie,  ^ssfi  baa  zlH  Xieo  0ff  bMd  QumtS   aMi   iMdi 

■■jlJSitii!a*Krji  I^jnigx^ro  «id  niqu  *jatfi   httfl  (Otiaeii   swe^rfll  bstii«*noo  bos 

:  .Ai   fefeTissefo  tsxC^tir'i  xo^aoft  aitf?  ftolifjsiiJarsxs   oiqooaoi»±in  axf*   arolv^ 

wiidstfl  I  ♦  *  «■   .*i  bsnir  sriJ  -^ftftuf)  •lies  beoXd*  ^na  aJuil 

8ii  d&Mw  B3lJAaM:'aG  no'-fj-  .  ^    -^.ti"  svoxq  oj   i»1'io 

'OtttSi  '^.=1    :wrirr  '  y;l3M0J:T9iq   9<I0  0B0t0iiil  «*{*    'xobav 

saoni  ivr  hMJ  x^  avr.    ;    -•    nai*..-  -rsif;!  xw*"-    "     ""-  ^    "^  .jtoiniqo  airi  9i   am 

ibli    lo  noli  Oft  iMe:?:si  olqoaaaxalM  -..^    .,.;;.  sri  wal^   »di  i«  ^aili 

nOisldetlQ  9fl^  ai.  eoast-tlz-j^:  nl  alZ&o  x»u  oc  axa?  •xafC^  J'adi  eIo2^«»i 

eXoJt^nad   aifi   to  c(Ol^@nlmijxe  oiqoaaox&lK  aet^t  tsbmr  xo  ftXti^^atii  iuti  i* 

S^sdi  *  »  *  ins»ttoitt^  exi  a»^  sdi  lo  ffol^ffiXui^iuniEi  xna  !• 

»di  diotS  «8XsJt^«0#  aMi  le  aoli«njmaixj6  aid  sbjus  «>if  ^iuii  tMli  odi  im 

>Jtv«  oa  verj  set  tifol;>'£nijEKXfi  clqooao'XQlia  &<iJ^  bna  a9Xiaa.liiutxe>  aasTj 

,  -ssylarc  iis/t3o  adT     ".eon©Iolv  ao  ««*«*  xojr  to  eoneb 

M  bfitownits   «£i     vt^eqcxa  its  is«  &&xliJ?,d^  a»d-i    awaS ixr  tdi  x^ul  ttdi 

9dJ^  *oj3-2B*mroo  o*  an./  dstdvt  lo  #»b11s  tiri^  mi:ja«irp  Laalsadiotpffl 

b9r%  •«£     *'tli^a±cXq  to!  fcollijaoj  odw  annlQis-rjiq  odi  to  ^oaijea^ 

*inahK9'lt!'>  ICO*  iioqxe  na  a6  baillJae*   oaXiJ  TolXIJf  » ' 

#arfJ    htifmaai   <lTtl?nl«Xq  lo  TtX^dftcf  no   %duado.'  eeXxaiiO  .tif 

,XXol  *1  ««1*   1  :?.3ToXo  ©rli  CO   a-itf  erf  jjiajj   tX«flTO^;t«  kjb  ai  9d 

,b±i3S  rco^fsiocid  atlJ   invbtooa  odi   milsf  aettuitai  evil  aidi ta  isdi  bnc 
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"The  damn  thing  slipped  yesterday," 

The  theory  on  v^'hich  the  court  excluded  the  evidence  of 
Dr.  otanul  was  that  the  identity  of  the  testicle  examined  by  him 
in  the  pathological  laboratory  had  not  teen  eufficiently  estab- 
lished.  The  record  6h0¥;s  that  plaintiff »s  witnesses  testified 
that  the  imdeBoended  testicle  was  amaller  than  normal,  atrophied, 
and  about  the  size  of  a  hickory  nut;  that  Dr.  Ciprianif oil owed 
the  regular  course  and  sent  it  down  iimaediately  to  the  pathological 
laboratory  for  the  purpose  of  having  a  pathologice.l  exaElnation 
made;  that  on  an  examination  of  the  record  of  the  pathological 
laboratory  his  memory  was  refreshed  that  it  went  dcnm   to  the  patho- 
logical laboratory,  and  that  the  pathologist's  report  shows  that  the 
teeticle  examined  was  "the  size  of  a  hickory  nut,  soft  like,  sMny, 
red  in  color  and  brown  in  color,  a  testicle  with  various  stages  of 
atrophy  and  increased  amotint  of  fibrous  tissue,"  He  further  testified 
that  immediately  after  the  testicle  was  removed  it  was  takan  to  the 
patholoeical  laboratory.  BT»   Turek  testified  that  after  the  testicle 
was  removed  it  was  sent  to  the  pathological  laboratory,  thf^t  ha 
thought  it  was  examined  in  the  pathological  laboratory  and  he  saw 
the  report  of  the  examination.   The  proffered  testimony  of  Dr»  '^tanul 
v«ould  establish  that  on  the  morning  of  the  operation  he  received  in 
the  pathological  laboratory  a  specimen  consisting  of  an  undescended 
testicle  and  a  piece  of  sac  resulting;  from  a  herniotomy,  vvhich  bore 
a  ticket  or  cord  attached  to  it  bearing  the  name  of  \7illiaa  Parrillo, 
and  that  the  specimen,  consisting  of  the  testicl*  and  sac,  had  been 
sent  down  from  the  operating  room  and  the  tag  stated  it  had  been  sent 
down  by  i)r.  Cipriani,  and  that  it  was  the  regular  practice  and  pro- 
cedure in  the  hospital  at  that  time  that  after  each  operation  the 
specimen  would  be  sent  dov^n  to  the  It.boratory  for  an  examination  by 
the  pathologist.  It  is  ^^fortl:^  of  note  that  the  te&ticlo  which  was 


«b©MiiO^;J«  tX^flii  w  sXoiJss*  befaneoaobxiir  ©xlif   )Mdi 

bstvioXXolixiei'i  .  iCiOsE&irf  b  lo  esia  aiii  iuoti£>  bae 

l30tp,olodi£iq  »jK'i   oJ  ^iXia;„ii:;viiifil  nv.oo  3t  in»3  boa  aaiuoa  ttaXireisi   8^^ 

flox^nniaisx©  XjsslsO-toJ'i*^  ■^  a«iv.eai  lo   s)eo«x^j»q  «*f*  "Sol  vio^JsnocfaX 

XfioiyoXoiiJjsfj  9xl:t  lo  b^ooai:  axij  Is  no  Jt^sHJEmi^jx©  n^  oo  jfjatf*   ;  obaat 

r-oiliaq  odi  03  Hwob  ^naw  ji  ^tsxii    fasttfastl©"!  a^w  ijToffl^ra;  siri  ^OosiorfJiX 

fflrfj   tjjsflcf  zmodc  izoq,ez  a  ►;? also Xorii«<5  exfif   ^sri*   bna  ,-\tioijBiocf*X  laoisoX 

txoiris   tOJliX  #l0  3   ,.jin  y'^^o^oL-I  .'3  lo  osi^J  orid'"   a«w  bsaiatsxe  •XollaeJ 

lo   jQ^rii)  Qtsottfiv  dirt!  ololi^Bi   s  ,:ioXoci  ni  fpAOitf  iiOK   loXoo  nJ:  bsi 

Aellxd^B©*  T»ri^trul  eH     ".'Jtmaii  aao'tdil  lo  dnuoias   benB9toni  bne  xf^qorfs 

aZoiisei  ©tC*   'loJln  istd.'  fesilxd-aed   neiifx   .t'-L     .YTOv'js-rocrsX  X-olaoXoriiaq 

sif  i.Hdi   iXt-oJaro^^l  Icol-QoLodixq  sriJ   oJ  iaai  ajaw.  iJt  bevoai©!  ejiw 

v/aa  9i£  boB  "VJOT ;? flicotfal  Xjr>oxsoXoxf.!.Rq  odi  ax  botttn/iXS<   aaw  ii  idiiuodi 

Xyfiijiv;  ♦■xtl  lo  v.ciO«ii*a«^   faaiallotq  srl'f       .noxcf  sniaraxs  ©ilJ   lo   itoq^ai  »di 

ai  bsvxroaT  »ri  «oiJ.Btioqo  edi   lo  -niHiOis  axiJ  no  f  edi  ifo iXcfaJad  bXiJOw 

bsbasoBobrur  a^i  la  aKxieieiroo  csairoaqa  c  x^oiaiodjal  X>eoJtsoXoxlJfiq  Mi^ 

•locT  rioirl.v  ^vjaoiolnrwi  js  inofi  jnloXaaM    b-f;r5  lo  8i.»x{i  b  bno  Bloiiati 

ft^lLtziffl  fflsiXXi;.    lo  »nafi  ad  J  B«Xi-'i*'Ci'  H-  oa   t)Siio..jJ'«  tcxoo  rto  ioioif  a 

i»»{f  b«xl  ,Oijn   bna  %|:»lJss;^  aiiJ   lo  isni^Rietioo  tnefflloeqa  sifi    Jjod;^   bn« 

Jnoo.  noorf  bad  Jx  bocr    .  •  di   bna  «oot  SKljjs^cqo   9i{;f  raoal  nwob  if^t 

-orq^  btip.  •»xc»oii'Xq  i/^X«?,o-t   arfj    a««r  ^Jc  ^rdi  baa   ^xaat1qiQ  .ic  ^<f  mrob 

od$  ttolia-toq,o  dos»  i©*l«  iads   9siti  ipdi  in  XaJiqaod  Bdi   al  o^beo 

Xd  noliBahOGxe  na  lol  x'^O'iBtodal  oju'?   oJ  «v;ob   taos  td  bXuov*  oi>fflioeqi! 

est;  xfoM.-r  oXoiiaeJ    ari«    ?j:il.t    aioxi  lo  tiriio"/  8i    'I     ,  i  .3  i^olodi  Jiq  6di 
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receiyed  "by  Dr.  .itanul  very  closely  ansv^ers   the   description  cf  the 
testicle   that  was  removed  from  plaintiff.     Plaintiff  maintained 
that  tho  operation  vvas  neoessitated  by  the  acoidenti   tlmt  plaintiff 
sustained  the  loss  of  u  testicle  having  funotlonal  ypIuo  and   that 
the  removal  of   the   testicle  had  a  direct  effect  «pon  his  internal 
sooretionsp  hormonesj   sex  characteristics  and  lihido,  and  that  the 
removal  of  the   testicle  proximately  caused  the  asthma  which  developed 
four  or  five  months  after  the  accident.     On  the  other  hand,  defendant 
contended  tlaat  the  undescended  testicle  never  had  any  functional  value 
or  call  life   and    that  its  removal  would  not  result  in  f^'.ny  loss   to 
plaintiff*      ,.e  are  convinoed   tlrnt  the  excluded   testimony  of  Dr.  ntanul 
was   of  considera'ble  importance,  fran  the  standpoint  of  defendant's 
theory,  in  determining  the  amount  of   (^a-nages  to  he  av/arded*.  Vliether 
a  specimen  examined  in  a  pathological  laboratory  is   the   same  as  that 
which  was  removed  from  a  litigant's  "body  is   dsteiBiined  by  the  facts 
of   each  case,   and  no  useful  purpose  will  be   served  by  a  discussion 
of  the  facts  in  the  various   cases  cited  by  the  respective  counsel. 
The  evidence  sufficiently  identified   the  testicle  and    saO  examined 
by  the  patholo£^st  as   the  same  v;hiGh  had  been  removed  from  the  body 
of  plaintiff*     The  physiciaae  who   testified  in  behe.lf   of  plaintiff 
virtually  conceded  that   such  was   the  fact  and   alluded   to  the  report 
of   the  pathologist*     Defendant  had   a  clear  right  to  have   the  Jury 
listen  to  the  testimony  of  3r.  ;>tanul.     The   error  is   of  siKsh  gravity 
as  to  necessitate  the  cause  being  remanded  for  a  ne^  trial. 

Defendant  ccmplains   of   the  court's   refusal  to  give  defend- 
ant's instruction  niimber   sixteen,  which  reads: 

"The  court  instructs  you  that  there  is  no  evidence  and 
the  plaintiff   does  not  claim  there  is   any  evidence  in  this  case 
that   the   elevator   of   the   ^lefcndant  vat  not  properly  equipped,  or 
that  said   elevator  f;as   laoldng  in  any  appliances,   or   that  it  was 
defective   in  any  v^ay,    or   that   the   operator   of   said  elevator  was 
incompetent  and   the  plaintiff   cannot  recover  in  this  caae  upon 
any  such  ground  or  grounds." 


f)9atj8.^ii£J3M  lli-rniel^i     .niifiiaXc:  aiCTl  bevoawi  aaw  d-ficL^r   eIoi;)88i 

«x*HiBl<i  i-sdi   liH^biosi;  eil*  "^a   becrfiJiaasirsn  a^    no i^«i»ci6  eti-   i«ri;f 

*fjit  bKM  *ifX  -v-  .rrnox^JcxinT:  BBl:v«d  ©Xoiiea*  u  to  aeeX  dif*  bsijXAdoua 

edi  indi  law?  ,of»i;cf"  oiJnivr©;t0JsTerio  xaa   la&noaiori  taxioiiJ©i»»« 

fteqoXevsb  rfoMw  £!Rff;tB;j  £-iI;.    bjauao  TcXe^HEiXQiq  9Xoiiai».i   eil*  ^o  X£voine"r 

Oi  iiaoX  v,nf!  at  jXi/c/r  riort  l)Xixo-v  Xavojnai  ai  i.  isdi   bets  ollX  XXl'.o  to 

:j>*;^  ii«Ki  I0  vsJ0^i*«^9i   iJOfitfXoxs   oxW  ;ferfJ-   beorrlvnoo  sxb  &l      »Yilinl.slq 

a '#K«f'm'l9^j  "io  o'nJtoqljnc^a  eiii  aotl  «6«n»;^ioqai  ^Xtfja-xaSxanoo  Tro  tunr 

xerWaxf.    «b»fo:£jaw6  ©cf  oo   assjaaeb   "xo  iauocui  &1IS  '^Rtatsrsiib  til  txtoeds 

ieda   as  .osn^r.s   nAi   ax  xiQjs/tQdal  XiioisoXorio'sq  b  nl  Jbcnxcxoca  nemiosqs  e 

HOiaauoexi)  «  ycf  beTicsa   ccf  Iliw  seoqiu^i  Xiiloaw  on   bna   *«aso  xfo«s   ^0 

■  Xd'antroo  evitosqaat  i^tH  -zkI  baiio  3sa«o   aweinsY  ari^   n.t  ad'Ofil:  sdi   lo 

IwniExcsxa  o/;3    fcrt^j  ©Xoljserf  sdi   bsitiinsbi  xlin&loii'i'iua  aanobJtve  sjcfT 

Ajfeorf  srI?  faoTl  &3V0JS9T  n«c»rf  b^srf  rfojifv?  sikss  ei*  q;3  isr^oloiiirsq  etli  yrf 

t^Wlii:«Xq  "io  IXr-fiocf  nJ:  boitxctae^  Odw  afi.3±o±sv4q;  eilT     .lljJniaXti  lo 

*ioqs«  Sffj   ot  bshulLn  baa  io^l  arf*   asw  xioi/a  ^^srfvf  feofcsonoo  -^^XXaircrTlv 

'^^wt  srf-*    sv*»ri  0*   Jfri^ia  i/icXo  jk    bn£  iaabtttti^     ♦ieJtbOlOri^jaq  oitcf   Jo 

X^i^atz  dous  "xo  Bx  Toiia   ariT     .Xwws*;;^  .*l  lo  ^{,ssossii:i&i)i  odi  oi  as^aiX 

-bitaltb  &Yt^  oi  XiiWil'iea:   B»i-;i/oo   i^di-   'lo   aiixsXq«sr>o  ^nrbneleCL 

;afci:o-r  rioiriii   ,fr9e;fxj:e   •letSioan  noiioutiet%y.   ^'ias 
btui  eOirobxvo  on  <3l.&x^i  ij?idi  uqx  oiauzisnl  irtioo  arfr** 
^0  »  )rf;f    lo   loi.'.-vsXf 

a«w   iOv  -sncT    to    , 

".Bbauo'i-a    w    ji!UiO'sjj>.wu«  ^.4 


The  court  did  not  exr  in  rafusing  to  give   thu  instruction,   as  it 
would   tend   to  confuse  the  jui'y.     If   tiior«,  wat.;   axiy  evidence-  which. 
the  Jury  should  not  have  heard   tho  couri  jould,  on  ohj  iis t  ioap  hava 
icept   the  saxae  from  &h3  jury»     it  is   Gustoaary  to  give  en  ixistructlon 
phraaed  in  gonerul  terms    «o   the  effect   ohcit  the  jury  sJiould  dlars- 
gard  all  tostijaony  aua  Btatemsnts  that  Jvero  iitricken  from  the  racori 

3>sfendant  aacorts   that  i^  vjaa  error  to  aclBiii   teiitimony  by 
plaintiff  as   to  ta=i  contents   of  hit*  inooms  tsu.  return,  and  contonds 
that  if   such  testiinony  i&  adiaissi'blvj   at  all    ohe   return  itrjalf   would 
he  the  host   oviclanGe*     plaintiff  oontwuds  that  the  Lidmisaion  of   '.ha 
testiiiioay  waa  harmless  in  view  of  ths  fact  that  the  -vvitns&s  had 
already  testified   as   tc  his  inooae.      ..hile  it  is/as  improper   tc   tastify 
a&  to  t/ha  contsast*  of  a  written  document  -ihat  wae  not  in  evidenee 
without  laying  &  hasi&  for  the  introduction  of  saoondaiy  evidanosj 
v<£  agree  with  plrdntiff   that  the  giving  of  the  testimoi^  'Vfae  hii.i'Eiless» 

Anothei   contention  ia   that  the  court  erred  in  permitting 
plaintiff  to  introduce   evidence  of  hiti  incaae  whan  the  ccjnplaint 
does  not   set  up  special   daaiages  and  hecca  Be  such  proof  as  a  hasls 
of  dauaages  is   speculative.     It  ia  well   established   that  dcjaages 
are  either  general  or   cpscial.      CJencral  d.ainages  are   such  as   the 
la"&'  implies;   or  prasumss   tc  liave  accrued  frcan  the  ':.Tong  cciaplained 
of.     r.pecial  demageB  are  such  at:   really  took  place   and   axe  not 
implied  by  the  la\v«     i.s  a  general  rule,   when  the  la?;  does  not 
neoess-rily  imply  thsit    the   plaintiff   sustained  dsjie-ge  hy  the  act 
complained   of,  it  ia   esiiential   -.Imt  the  r  e  suit  ins  damage  shoiad 
he   shOs:n  with  particularity.      The  reason  "srlay  plaintiff  is   rsc;Uired 
to  state  the  prjrvioular  damage  sustained  is   to  prevent  surpriBe  of 
defcrdant.     Lose  ox    eairnings  is  a  proper  element  of   damage,   riain- 
tiff  in  his  hris^f   states   tliat  "there  vbx.  no  endeavor   on  the.  part 
of   the  plaintiff    bo  prove   Bpeoial  damages*     Tl-XQ   only  damge   that 


^.u  ...«   ttal^DSJiiZiKL  ndi  aria  "''  ?iKJ:aal!i.>t  ui    iis  ion  bib  j-xuoo  arfT 
evBrf  (jMOijOottfc  no   ,&Ijjoo  i'tuos  odi   biij=.ttri  ar.sii  Joci  bluoslB  xiisl  »sU 

A-xcosrE  '=»»;»  sboiI  rrs^'axx^a   sssv.  ;}^£xl«*  3J:nsaa»-i5;»a   bits  >(;floalieoj  IXa  foTM» 

efiwsiuoa  Iina  ,xttt;J6i  xo.»  siaooni  aM  "lo  ain©i«oo  ad*  oi  3£  "S-liicl^sXq 

fcXuow  l&eitf  HSJrcffti  a^i  XXxj  :.:;  oXcfiseiiODs  ar  ynOKxJa©?  xlaua  11  imH 

sdi   lo  oeiasJbKftii  eidi  iMi  abojaiaoo  lli^aism     .eonsbJhrs  ^&&rf  qsU  arf 

b.ari  aasaiiv?  eil;t  isiii  ionl  sxlJ    ^o  w&xv  ni  aasXatifiii  ii«w  Tccoiui; d a o;t 

"'iijQc;^   Oi   :t»qo'iq.'nx  ajtJVP  *i  sXMr     .aaosxix  siri  od'  e.<   bel'xxjasd'  \ii^ezxs 

9ta&blvo  al  ioa  sjsw  ir^:^  Snomioob  ne*.t±av7  .a  lo  ai*««J^noo  ariJ:  o;J  aw 

*a8eXLi  .  ,^Romiiaoi  esli   lo  -^atvl:^  a^it  iMi   "ilioTii^Xq  ditM  ©013^  ew 

•^aiii i&ssq  nl  aoi'x©  J'xuoo  eri*  i.4di   ai  noiiweinco  'xaxiioitl 

^faiJBlciBiD 0  ari*  ccirftt.'  3JBo«i  :)M  "xo  aoitsbtre  souiro-xJax  oo    ItxJni^Xq 

alujacf  r,  as  Icoxq  rfoua  as  inoixi  ba^  es^^asb   Xi^.xsdq^  qu  iaa   ion  ssob 

sc^isBLcb  ;tAd^  baiis.ilii&iiis  llB'^/r  ax  jI     .OTJ:;f£XA;o$^8  si  a&^i^aieb  "io 

©£[»    cixj  rfou*:   9iB  sag  iCU'ti  XstronsD     «lJs.to.vqa  10  X^'xsnea  xari*i9  stcjs 

b»ni:.eXqiaoo  gnoTir  od;)   ar>'i*i  bajjioo^  avxrf  oJ   asowaaiii  ae  a©iXq,«i  u&L 

t'o«  91B   brta  oox.-Xq  ioo;^  TiXX,«j9i  a^j  rioxja  o'xsi  aegaaao  XaiooqC     .^ 

>^on  &3ch  w«X  »rfJ  rs&riff  »oIirT  X.sr'jaaa  s  aj     ^w^X  »iS.t  "^cf  bf^llqul 

bXtfOria  «3Biim*  •j',fix?Xjua& -:  ojrtt  Jad-'  £/iWn»aa»  ui  ^X  ,  lo   bonifiXtifflco 
bvtiupet  ai  "ilxJutiiXq  ^ff^v  sssasisi  oxTi"     .Yi^i'i-'iXaolJ-iwq  xiiMjy  nuoxla  srf 

'ttiall  *^Bei,'^b  'to  itneaaX©  -:»u:  ^iawltrxno   io  aaoJ     »*jaG&nalo5 

*x«(i  aif^  no  tot.-3£)6k'j  on  a/jw  o^aii;^"  >rejrf,t   aa*3#>i  leitcf  jjtri  ni  Vilct 
*XTri.r   6«j30i.rtb  xXao  exfl^      .aeB.'ioeb  X*j1'j -qn   eve-xq  OJ    llxinloXq  8xf?   'io 
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it  ^ae  sought  to  prove  *-afo   the  losa   of  earnings.        ^  *  *  5o tiding 
was   said  atout  loes   of  profitr,   and  no  eTidence  introduced    irlth 
referenoe   to  loeo   of  profits.     Thsre  is  a  vaat  diffsrsnCQ  ■betT^aen 
lost,   cf  profits  and   Ice;,    of   t«,niingB."      Tlie  coiuplaint   reoitee    fhB.% 
"the  ^aainfcifi   -.vas  thereby  greatly  injurad,  and    the  plaintiff's 
tody  was   greatly  orur.hed,  bruis.^d,   lacerated  and   injured,  "both 
internally  and  externally,  ,?.nd  he  teoaine   thereupon  cick,   Bore,   lame 
and  disordered,  and  will  "be  eiok,   nore,  lajne  cjid  diao'-^deved   the  re- 
ma.index'  of  Ma  life,   during  all   of  which  tijuo  the  ^Jlaintiff  has 
suffered  and  will  suffer  great  pain,   E~nd  h.-a.a  "been  anc'  '.7lXl  "be  pre- 
vented from  attending"  to  his  usud  and   ordinary  affairs  and  duties^ 
FJtid  has  lotit  and  will  loae  divers   gains  and  profits  he   othei-.vise 
v/ould  iiave  laade   vnd  acquii'ed,  and  has  paid,   laid   out  and  s;cpended, 
and  will  he  conpelled  to  lay  cut,  pay  end  expend  large  s-ums  of  money 
in  and  ahcut  endeavoring  to  be  healed  and  cured  of  his   said  hurts, 
Taruiees,  -wounds,  lacerations  and  injuries  received  as  aforesaid." 
j.t  the  time  defendant  filed  his  ansv/or  he  know  that  plaintiff  'as,s 
a  lawyer*     defendant   could   rsaeonahly  expect  under  the  language  last 
quoted  that  plaintiff  uovild  endeavor   to  prove  lose  of   earnings  chile 
he  v.as  incapacitated,  and   there  trac  no  error  in  admitting  tlmt 
testimony*     Defendant  also   objects   that  plaintiff  did  not  testify 
Hlieut  Ms  office  expenses.     \/e  find  tliat   the  record  eho^B   that  there 
waB  testimony  as  to  his  expenses. 

For  the  reasons   stated  7/6  are  of   the  opinion  tte-t  the  judg- 
ment of   the  Superior  court  of  Cook  co'onty  should  he  and  it  is 
reversed  and  the  caUBQ  remcuaded  for  a  nevr  trial. 

JUD'JOJT  K^JVlilESi^  AHD  CAUS3 

friend,  r.  J.,  and  Sulliva.n»  J»»  conour* 


ii;fi>v  &&o.ui3oa;Jal  soficr  iv;    or  .fe-^   ,'r#llo-ifi  lo  aaol  ^Hioda  biea  aew 

ii30!i  theraiittl  bsiii  bfracieajsl  tbosxea-cr  ,bsaMii;io  xliJser-Q  ioew  yfeod 
ttsuil  «<3»&6  4^.ais  aocfswiorf*  ©swjoetf  sif  feis.-   ,'^lIaffz©J'xc  6k£  xXXfimsdni 

afiri  mi:"+aX«Xti  stf?  Gi«i;f  ri«M».  "to  XXa  aflitwb  ^slxX  aid  ^o  tobttLim 

-0^  ad"  IXiv;  ^ne  need"  iJjatl  £iajd  vn-i:«5  ija^ig  'zat'isss:  llitf  bta-.  bBX&Jtsj-^ 

,3©j:ii.'iJ  ii/wj  gii^llfi  Tj^erctft^te  &fts?  X>atiaif  sjbI  o??  ■oHi5«6J'cfe  iaoit  banner 

©aiwisiya   afi  3*j:loi<3:  fitt^:  ajnlBg  s^otih  astl  XXxw  fin^  *aoX  8,s£f  bus 

,ij«iin»q?c8   bfiG  iifo,  bijaX  «&l^  aed  &ns  »b©::xtrp©£  fjef!   sfc^a  STsrI  bXirow 

Xpa^M  to  t.ime   s^goeX  bitsqj&O^  &itn  "ig^ -4;^lro  '^«X  o;i   b&XXdqBKi&  ed  XXiw  baa 

,Ei*'xitEf  fcJtaa  liirf  'io  f»t'«;i&  &Hrfs  beXoaxC  &«f  oc-  r^ait&rssiinB  ;footf«  fens  ni 

•♦fcJtfisotcgiljR  a«  &sTi909!t  6r&ii«fj;ii/  Eaijs  snoJri^artsofiX  t^^^n^ow  ,asali;t:cr 

ajjw  l:li.iHi:BXq  ;f£idiJ  *b«i(  sti  rmraais  aid  boii'i  cttri&flslsb  siali  9£.i  i.^ 

isal  e^.iitr.aP'l  tuii  t^bmi  *saqxs  YJ&f-ano j  ^ot  bXiws   i-atflhxiel*!     «ioYwaX  e 

sXidw  egaiHiiJC   lo  aaol  ovo^q  oJ   '-coTiiS&ns  hlxion  I'ii^ci.eXq  Jfiri;^  f>9;toif:j 

»&&an&qxf:-   aid  oi   n^  xnomliaat    a.iw 

3i  3i  bua  »cf  blutidH  Y-/«foo  aLaoC  "Jo  J-iiraa  loiaeqoS  sjLr  ^o  iaon 
*X*ii;;f  \f9fx  a  °co"i  b^ftftoacx  aoifjjo  od$  hna  boBrsroi 

»  -  •■■•''  ■■  p 
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G3CE-iQ3  POLOS, 

Appellse  ,^ 

r* 

GU£>I  EOULGIS,  A1IEB:.^¥  KCLLIv^rtit,, 
and  MOFiRISOJ  SiJRVIGS  CO.,   4 

(cp),  jom  IX)  jz  ana  15/v^Y  loij 

UATIOHAJi  3ILLIAK!)  SUPi'LY  C©., 
'.ppQllante  > 


ArPmO.  FROM  MUaiOIPAL 

comrr  of  ohecaGO. 

^97  I. A.  648' 


MR*   JU&TIOl^  BURKdl  DiiliVSRSD  TIDS  OPIHIOH  0?   fHS  COURT. 


In  an  action  in  replevin*   tried  Ijy  the  court  without  a 
jury,   there  wafi  a  finding  in  favor  of  plaintiff  and  judgiaent 
entered  ccccrdingly. 

On  January  26,  1923,   George  PoIob,  Andrew  Kolegus  and 
Gus  Siaperas  hecame  partners  in  a  pool  and  billiard  "busijQsse, 
On  Jxily  15,  1924,   Crus  oiaperas  dropped  cut   of   the  partnarehtp 
and  plaintiff   George  Tolos  and  (defendant  Andrew  Kolegus  agreed 
iu  Tsriting  to  continue  &q  partners  in   tiie  cperrtion  of  pool 
jsxid  "billiard  parlors  at  39  iiouth  3JearhOi*n  Btreet  and  at  326 
South  State  street,  hoth  in  Chicago.     The  operation  of   the 
husiness  was  discontinued  in  May,  1935 •     Plaintiff  maintains 
that   at   that  time  the  parties  called  in  an  attorney  and    oliat  hy 
verbal  statemente  and  by  acx.ions    the  partnership  was  diseolred 
and  a  complete  settlement  end  diBposition  of  all  the  partnership 
affairs  vais  concluded.     There  ie   teBtimony  that  Kolegus  accepted 
fourteen  or  sixteen  pool  tables  and   other  eqiiipnent  tia  Ms  pro- 
portionate share  of   the  ae^'ete,  and   tiiut  plaintiff  accepted 
tweaty-eix  or   twenty-sight  pool  tables  and  other  equipai'^nt  and 
placed  the   same  in  storage  with  one  Jesse  Jost.     The  property 


.V 


fj)  .4-'  O^  .  aiffsiXsiiq:.-. 

baa  auigoloii  vzsibnA  tuolo'l  s^^coD   t,€S.Ql   «d8  Y^ciffiGt  nO 

,  3H«ftxi3«cf  Ljaeilxirc/  Ln-'j  Xooq  jq  ni  a-xanl^i^q  oisif503a"  aa'rsqjsxS  ajju 

(|ixf3i<?ni^ZjGq  odi    lo   iiro  iocrqox;)  tijj'i&q^:it;  gjjl   t-5SCI   «clX  ■\cXx;X  itO 

Xcaq  lo  noioa'lBq;o   ©rid    ni  asowiijaq  ajs  ©tfffiicoo  Oif  T^niixiA'  at 
(iS£  ^ii  bas3  iijo^iu  naiocfi^stu  ifJiro.i  ^C  Jis  e'loX'ijBo:  bTsitlixd  bns 

X«f  liUiJ  i)na  YeffiodJfl  no  ni  boIX.;;0  asxiioti  srirf   e«J^-    iHSl9  is  tJ^i 

fcjsvXoasiLi  a.r,v.-  qxriaxsnitiai]   ail^   artoxirojs  xcf  bn«  ain?rmaicia  iBifter 

qida-i»{Xj'£&q  t>.di   JLLa  1o  xtoxjiaoq^ib   bar.  ineaolvioa  ©^oXcmoo  jq  bn^s 

bs^qsoois  ausoXoA  d.ici'J  vaoniiJeeJ   ajt  oxorir     .bobuXonoo  aaw  aiiJsllB 

-oaq  ui«  a*;  JnajmiiiJiJO  TerWo   brw  aaXcfu?  Xooq  nssi'r-xe:  to  nsaiTMol 

bctq&coa  Viliai.»Jiq  is^li   inxs   ,yd9:.Qr  exli^   1o   st^o  9^£noxii-Qq 

bar.  ;>rxpmciiupe  T&xfdo   on*  ^^sXcfxjv*  Xooq  idi^^ie-x^ami  "xo  xia-iiffw* 


in  dispute  claimed  "by  plaiT3!;iff  Xb  part   of  the   tv.'unty«i3ix.  or 
tiTcnty-cight   talales   ana  IrcidcTit?.!  Gouiiment  whioh  plaintiff 
olaims  were  awarded   to  him  at,  tlie   tiaie   of    the  fliBt.olution.     It 
is   ujidisputad   that  in  Ccto"ber,   1936»   after  ths  disaalvitions 
Kolegus  reiao'ved  niii2   tablos  and   the   incidental  squipment  frca 
the  tfational  Billiard  Supply  Conipany»  v/h.3re  the  proparty  '^ams 
stored,    to  the  prsaiBes  at  532  South  State   street,  Ghics.-o,  pnd 
that  hs  there  renuraod  his  former  occupation  of  operating  a  pool 
and  billiard  parlor.     He  then  mortgaged  the  tahlss  and  equipment; 
to  tho  BraB*'?riLck-3s.li:«-Oollsndsr  Company  and  in  the  laortgage 
warranted   that  he  -.vas  the  sole  o'\m.ex*     These  tables  -were  a,  part 
of  tha  fourteen  or   sistaan  '-ablaa   that  h:.d  been  liivon  to  KaLegae 
at  the   fciffis  the  pnrtnsrahip  bUBinssa  ^as  teiriainated,     Jjr.   Jamea 
C»  McSloon*  an  attorney  praotieiag  in  Chicafjo,   tsstifiad  that  on 
Kay  8,   193B»  hs  vas  callad  to   the  plaae   of  businaBa   at  35  oouth 

Deai'born  etrest;  thnt  Polos  and  Kolegus  there   told  him  that   thoy 

had 

^ere  di.Gt. Giving  the  partnership;   that   thoy^i^eaohed  an  agreeaanfe 

between  thanselrss  as  to  the  divifsion  of  the  pool  tRblecj   thnt 
Polos  was   to  tfike  t\Tenty-sl3C  tnblen  and  Eolegua  fourteen  tables ! 
that  they  received  $S00  from  the  man  who  purofe.sect  ths  placr.  und 
$100  from  their  landlord,  which  was   ^iven  to  thsm  in  consideration 
of   their  iiamediate   rsmoT3.1  from   the  prsaaises?    that  he  ?;:  s  paid  $50 
for  his   servioes.     The   vTltness   stated  thr.t  he   r^kecl  Poles  end 
Kolegus  if  they  -/anted  hin  to  dr^^ft  a  diseolution  a.^s6in8nt  and  crhen 
hs  informed   Ihem  that  his  fee  7?ould  be  t2B  additional  ths  matter  of 
draftinsr  such  un  a^^reement  "s-tB  dropped.     Kr.  KoGloon  quoted  Kolegus 
as  sayin;?  that   "he  was  broics,  hs  -a'as  all   through,  he   didn't  need 
no  papwrs  to  dissolva  the  partnership.'* 

Kolegus  urges    that  replevin,  being  an  action  at  la-sr,   oannot 
be  maintained   agfdnEt   ony  partner  by  another.      ,e  agree   that  one 
partner  cannot  maintain  a  replevin  action  against  another  in  a 


'0  xia-'XinB.ii   sili   'to   i"i5q  B}.  'illJnisIq  ijcf  fasalsio  eifsqaib  itX 

'i'iiir.isfZci  rfoJbtf'/  *nacffirl;;oo  L:-inobS:^ni  bm?  aslcf^*  -xfgic-x^nop* 

•I     .BOiijjXo  iBih  sito    I*  oKTiJ    ailJ   ^b  rai/i  o3    ^ftfen^^swi^,  ortofw  amtnLo 

mt's  Jfi&flJviit'ps  lo^ffsfelonl:  ad*   &:ub  ssltfjai   CKiix  S'svonoi  aips&lo:: 

looq  .=5  Titii.ia'^^qp  lo  noi^sq;x;ooo  TeiKKcol  ftJtrf  hstaimot  sxarf*   crl  *j8riJ 

tfrtoEttixxipG  &fir,«  s«il£f«d  axfct  &©5,ss*^oa:  rrerfJ'  ©H     .loXijjg  bxsilXicf  ferta 

oSjEsatf-xsiK  fi£i  ^jrtsqmoO  •£©f)H©XXcCS«:!£Xj3e"-^olr!8«S3K  erf?  o* 

i-xmi  JQ  9'xev7  asXc.--;     l  .  ni      ,^si»'o  sXoa  oif-t   »£aff  wi  J«jJ    ofr^iieartaw 

no  ^tacL-  b0i1Uc       r  ..£0  ai  sKioiiro-tq  vearxci^s  nn  (KooXDoM  .0 

YWfJ  *-««(;>  fliirf  bJkti   3%nTli   eugaXoii  bxte  00X0^  isitli   fiostin   nioc'TUWCE 

&££{ 

jQoXrfe*  tteo.tTuo'i  aoseXoiJl  fenB  aeXcfn;^  rls-X-n©^:^  ojijsd'  o^   s«w  |Mle% 

6fl«s  aaeXq  sriJ^   fcaaArfet:0q  oriw  rtjam  erif  noa5  OOfilfe  o^Tisosi  x^'rf^  ?jE:ri* 

ttcUPtaSilaivJO  ttl  BMiricf  o:t  neris  asw  rfsMvv  « fiTeXl^iieX  :ci*i{i  ooil  001^ 

fins  p.oXo'l  osaJR.-!    eri  .t^ri*   6iR*s^fl   5»a»a^is-  ©rfT     •eeolvzse   aixi  ic^ 

we/fw  felts  *et«ra»9^.«  fiei'xrXoacib  ^.  tl^-Tb   0:  alii  b»ijrwr«^  x»rf^  /iJt  auasXoa 

lr>  rce^jf/'Ea  «j{;J  X£Roi?i.»'b«  3S^  etf  bXsrew  o»l  sM  i^gii  «©riJ   b*Braolni  eri 

ai;£»Xt3:i  b»*ot:u  ft.  o/iloK  .vM     .  ftettqott*  at?/;  ^'aaweeai^a  «£  rfouo  nnx^'taTft 

bson  i 'n^lb  erf  ,ri,3BoTd*  IXs  Sagy  od  teiortf  aji»/  ex£"  Jjtjcl*  gnir^a  a* 

".qiria-isfi^rtfaci^  *rf^  evXcxsaxu  OJ   62*g«i  on 

«  ax   iBd^otiH  isnlc-^B  ttoi^on  nlviXqai  b  aUinlsm  ^obbbo  MnJ^sq 


Batter  relating  to  the  partnership  affairs  until  there  has  "been 
a  dissolution^  followed  by  a  settlement  and  a  striking  of  a 
balance.  Ihere  is  evidence  from  which  the  trial  court  would  hare 
the  ri^t  to  decide  that  the  parties  had  dissolved  the  partner- 
ship, divided  the  assets,  and  settled  the  accounts  and  partner- 
ship affairs;  that  they  called  /attorney  McGloon  and  told  him  they 
were  dissolving  the  partnershipj  that  he  consulted  \Yith  them  and 
they  paid  him  for  his  services?  that  they  made  a  settlement  with 
the  landlord  and  paid  the  bills;  that  the  places  of  business  were 
closed  and  the  cliattels  sold  or  stored.  The  testimony  on  the 
issues  is  conflicting.  The  trial  judge,  who  had  an  opportunity 
to  see,  hear  and  observe  the  witnesses,  laas  in  a  better  position 
to  determine  their  credibility  and  the  weight  to  be  given  their 
testimony. 

Another  point  raised  by  Kolegus  is  that  he  paid  the  balance 
due  oa  a  clmttel  mortgage  secured  by  the  chattels  taken  on  the 
replevin  vnrit  and  that  because  of  so  doing  he  stands  in  the  shoes 
of  the  mortgagee.  He  contends  that  before  the  chattels  can  be  taken 
he  must  be  reimbursed  for  the  sum  of  $340  that  he  states  he  expended, 
while  the  partnership  was  in  existence  the  partners  gave  two 
chattel  mortgages  covering  various  chattels,  one  to  secure  the  pay- 
ment of  ^1,000  and  the  other  to  secure  the  payment  of  §600.  Ther© 
is  evidence  ths.t  the  partnership  did  not  receive  the  full  face 
amount  of  the  loans,  and  some  mention  has  been  made  that  the 
transaction  wee  tainted  with  usury.  Plaintiff  introduced  evidence 
to  the  effect  that  the  two  mortgages  were  paid  in  full  out  of 
partnership  assets.   Ihere  v/as  no  foreclosure  or  sale  of  the 
mortgaged  chattels.  Kolegus  testified  that  when  he  received  notice 
from  the  storage  man  that  a  foreclosure  was  threatened  he  paid  the 
balance  v^hioh  he  wald  was  dus»  together  with  some  other  expenses. 


ovjsrf  bZiiov  iriso^i  Isiii   adi  rioirfw  ssoil  soaebtvsi  etl  e^sriT     .  80fl^I«<f 

"teni'i&q  odi  bSTloeaib  b^ari  sai^Jiaq  efii   ^«rf.t  sblineb  oi   iifeiT  «iW 

-loa^fTsq  oap  aiauoooss   Qdi   bBli&ea  hni3   ,a*«sa3  sAi  hehi-rio   <q±xf8 

^erf;f  criii  bLoi   £)n;3  hooJ^DoM  Y9CTO*.t '.  bsIlBO  vsricf  ^.-srf^    { a'Tls^x^a  qlife 

bfUJ  oisdi  dir.:  bajloar  r«   jqiifassnixaq  arfd  ^nivloaaib  s^»w 

ri^tw  Jnsrii9X3*9a  &  Qbem  x^di   iadi    ja9oiv-r3e   eiif  -eoI  urlrf  bisq  -^jsd* 

e-isw  eaenlEijcf  lo   ssoslq  sxW   i.^-di   {aXIitf  oxf;?   blse[  bna  brolboBl  edi 

sdi  no  xnosiii:.  .  bs'rota   -co   Mc*?   isIs*;f.«TjrfO  ©riJ'  htia  bsaolo 

Xitnusto  t0^bu\,  l&t'ii  sxlT     *-^ai.ioil1tto9  ei.  ssjjaal 

ao-i#laofi  i&.-jiicr  s  n-    :;?$■  «B3caittrfi?f  esLi  arr^odt)  bam  ijeBd  ,»i9a  o# 

TierTr  *      -  r'  -         ::•■-  '      '-        .•■■'■—■  ,     ,.    ;  ,.,j-jift^^8f,   q^j 

9rf^   no  rrajlai   al9iisdQ  Qdi  ^Ctf  6»ti;s&a  9gjt»s5l©ffl  l9*;f«fo  ^  «c   ow& 

Roorfe  9f{*   fix  ebajsis  9d  gnJob  OQ  lo   9aaco«<f  ^arfi   Bite  >t*r  nlvelqsT 

-.:La;t  od  mso  aloiindo  edi  SToletf  ^6di  ates^nco  sH     .998JssJToai  6ri;f  to 

itnaqyie  srf  ao*aJ«   sii  iedi  OfrSv  lo  laua  sri,^  tol  ^ea-iOtftrti:©!  ocf  *ai«fl  9ri 

0.  >r  !,v/i3  ai9n^T:nq  erJit   eoff©*Blxo  eri  ajw  qiri8T»rt;»njp.(i  Bri;f   slttT' 

-y.eq,  sdi  siuses  ~  ,  ■jlo^isrfo  swoiTeT  ^axrtBTes  s©Saf»rfiOffl  IsJiiufo 

eiOilT  tOO»|  lo  *H«HicJ3q  erf*  s'lr  art  Jo  9ff*  b«a  (y>0, 1?  la   irrs* 

aoil  IXwl  9if*  arvlsoai  ioB  bib  qMaisniKsq  exfJ  ^arf*  *?>nsblv8  al 

;>  \  r»6ea:  neacf  asxl  aoidnaic  siooa  bin?  « anisol  erf*  lo   irtuoma 

&omoiY£.     ocurot^ni  Ttlif.tBLl     mxruatr  dd tn  &»*filjs*   asw  nc ti 'jjsac&ri 

lo  Juo  IX-'   -"■  '-'"■       '•     -   •■  :^-    -  ow*   9iii  ijsdi  #08lls  sii*  o* 

edJ   lo   &!    .    -,.   _:.....v*-    . .,  X  ..m:   -.^.w  61C91IK     .i*aijBe  q[hlax9ttix&q 

soIJon  tJUTxsost  6rf  fieriw  iadi   jeill*B9*  aeaaXojf     .•XeJ*Ario  b»8*8^^o« 

aiJ*  blsq  eri  bsHO^aBiif*   saw  eivaoXoeioi  £  *A»ci  luaa  syaacoi'e  eri*  noil 

•  «.Bnegxs  taKio   aooQ  ri*iw  lexCJeso*  ,otf6  e.w  fiir.«  eri  rioWW  69«.cX-3rf 


I 


-4- 

From  an  examination  of  the  record  we   are   sr.tisfied   that  there 
was  competent  eridenoe  from  which  the  trial  court  could  find 
that   the  debt   to  secure  which  the  mortgages  were  given  had  "been 
paid   in  full  prior   to   the    time   that  a  foreclosure  was   threatened. 
Defendant  quotes  a  statement  by  the    trial  judge  which  suggested 
that   the  proper  tribunal  in  v.'hioh  to  determine   the  difficulties 
and  differences  between  the  partners  would  be  a  court  of  chanear7# 
He   did  make  that   statement.     It  is  apparent   that  the  statement  was 
not   the  considered  judgment  of    the  court.     The   trial  judge  stated, 
in  substance,   that  after  carefully  c<aisidering  the  testimony  and 
reading  a  transcript   of  a  portion  of  it  ha  believed   that  the 
partnership  had  ijeen  terminated,   and  found  for  plE'.intiff ,       fter 
announcing  his  finding,   the  court,  in  a  collocuy  with  counsel  for 
defendants,   stated:     "After  all  the  testimony  that  has  been  offered 
to  me   that  is  the   only  conclusion,  although  there  was  no  f  orxaal 
dissolution  of  the  partnership."     We  have  heretofore  pointed  out 
that  there  was  no  formal  dissolution  of  the  partnership.  The  final 
determination  of  the    trial  court  and  undoubtedly  the  judgoaent  was 
that  plaintiff  had  jjroved  his  case  by  a  preponderance  of  the  evi- 
dence, and  from  a  careful  perusal  of   the  record  we  would  not  be 
warranted   in  disturbing  that  judgaent.     !lRb.erefore,   the  judgjnent 
of  the  Mtinicipal  court  of  Chicago  is   affirmed. 

Friend;  P*  J.,  and  Sullivan*  J*,  coaeur* 


bnl'i  fcIi/03  Jiuoo  lAi-sr^  a«W  risl^w  bjosI  aoaebivtf   Jne^aqwoc  bmw 
ii;;eef  ftsfl  n^vJfe  ©tsw  aaaaa^roBt  odi  KoJjft?  eTtfjjWi   o*  itfsb  ail*   i«d# 

bi>it::0'%'fsr;  doM..'  e^&i/'r,  iuK*  ©M*  ''-:«r  SRae»iJiiQ  e  aeJoirp  ^iwJQjtaHa 

fiairt'     ,Tt'iiTtt'ia£c  TCl  btnjel  ^^(.;   tbe^^nxarisd-  Ksecf  fcuerC  qlriarttni'xaq 

be'is^lo  «e©cf  a^rf  o.aricr  ^^nojax^cs^^  arftf  lis  T9j"iA"     ibeisie  tainubn.&'isb 
Latstol  o«  ajjs?  eT^rii  r^wori:fIs  ,jroxa«Ianfra  Y.ino  arf^  hI  iMi  ea  ci 

lAwil  sJtT  .(jMaTearf'isq  stfJ   lo  noiij/Xoaeib  Ifm-xoi  oa  aaw  ©t»iW   ;fj3ii;t 

8JBW  *«»»,*)«{;  »rJ.t  •\jI»ei«fi<o6roj  ftas  3tsK)o  X«i:7;>    ari;^   'xo  froi^jarriarisieb 

-tva  »^  10   9ori£Ti.'fo«©<?si^  fi  "v:tf  03«;o  airf  bsvoig  ?>«ri  TtlliniaXq  &JUli 

ad  toa  blacfr  sw  Baoce'i  srf*   ^  X^nwisq  Xuleiao  a  fiR^l  fana  «eoc(*b 

tbsEiitl'h;    3  1:  osooirtC  V)   JTXioo  Xijqi&Jtmf?i  edJ   lo 
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vmpM  07  ns  emm  of  i 

^v^*H7  ois^Tx^ioifff  jom  aA^0  Jack 

£»$I7t  and  CK^BX,:]^  £iAXT^^|l^» 


MB«  JBS'UCJS  BinUL'i!  D:.2iaV:^i  iD   TEi'  OPMIieSf  Of  fSS  <30IEs-C« 


BM96a4l<»atflii  Barry  aofttlstORt  Jote  a^^^nat  Jcusk    ^Ift  smd 

C«i»ty  ootts't  of  Cook  Qomsty  fi»<31ag  l>b0iB  guili^  cdT  oani««>Biopi  of 
evwet  and  s«ntenaliiit  ^r^h  t,9  serTt  <m«  sresjr  la  &^  ae^ift^i  J&iX 
df  Oook  oounty* 

On  &9pt«adior  24*  1937 »  John  £•  ^^@eK*  t^Msf  Olaxle  «f  ib« 
B0A74  of  Hootien  GoonLoolOBors*  tllm&  Ms  verified  petition 
a^adaot  tho  judges  sad  clerks  of  oleetioaoi  for  ttm  11  th  ^eolnet 
of  %1M  lot  vnrdt  OMoa^Ot  in  tlio  jo'laftxy  ol^U^n  of     pril  14  9 
1956*  ecnd  ohargttd  roepon^eatOt  ae  jitigoe  b»&  elex'kot  ^ith  knowingly* 
frckttduloatly  and  tmlawfully  panaitUn/^  rotos  %o  1>«  e^&at  aore  ttaaa 
oaoo  lyy  »ix  porfBonsf  knowiaslyt  ttte*»  p^rvdiiina  ^o  v^^^*^  ^i^  porsoas 
«fao  tr«T«  not  '.lUa.lifidd  vetoro  aad  v^oso  nsme»  M6  ytmn  titorotofoaro 
legally  orasod  frao  th»  r«gi8tors|  kaowia^lyt  «tQ*»  pdxslttias 

illlaai  XoSoaold  %o  roto  '««^n  Isdo  aaao  did  aot  appoar  la  tb« 
reglstoroi  kae«la4:ly»  ste*t  p»rmitt,ins  TOioo  t.0  lie  eaet  ill  tiio 
nams  of  f  oiur  peraasa  who  were  aob  x«glst«[red  ia  the  preolaoti 
kno  Inglyt  eto,,  perialttlas  tte  reoord  la  poll  books  of  wuftee  and 
addvoasoB  of  oereral  paroone  vOm  did  aot  aj|>aar  to  vote  ia  the 
praoittot;  knowingly*  eto.*  fallias  and  reftttiia^  to  hare  poll  books 


£«&«» 


'.i^m    «i.tr< 


^a  .k.i  v^i-( 


_F    .  - ..,...<..     ,.-^.    ,■,*-,-,,,  .       (•»-,  ■. ,     ,  ,-r » .*m>-tiW"»   ft^   J^tlViV 

♦Xi^'jfr  ^-i-'ouwi  «'<sJ!-v  «ajti;i»is  ssw»  ;5«»s*''^t  ■^^^■"  •  ■'S'lflrsv^iWHj***  ^•««altt»  tVk  «MN( 
»8itjt  Vdcaff  d>i»o  si^  Osi   v)utf<?v  -.iHit  i  ksss'S'i,,  vJXa'is&Lexi  !»<a  ^Xitf^iMlRtftY 

SjK&^rd IsiVK'^  «.D<ifo  « "'  {MBM-i.'bvwjK*  xIlaiKkX 

ifur  WMWH  li  sjlMir  iX»«  mX  ht^i^^n  tain  ^m^a  butw^  f»ft*o  «Y;Igiia««auf< 
«tU  al  •#>▼  •i  xm^M  fa  bid  aitv  mmttvmt  lamtToa  it  tmumtM^ 


malnt&lnad  hy  olarks  imd«r  ttot  emf^xriiiitm  of  iwiimm$  Imwninisly, 
eto»«  naklag  a  false  oainnL«8«  tsuU^»  prooltuR^tiea  siad  2N:>i;um  of 
▼«t«ei  eertlfyin^  to  oleoUoa  ooantoelonere  voto  oast  la  pr^olnot 
not  truo  mnd  dorxsiat  TOto  oa»t  in  jkV«el]jat»  and  tbat  diffos^seoo 

^etwooa  r-stuma  aade  ^  retspoadeata  ;^d  siottt^  Totoo  o^st  vsets 
e&ttsod  by  frsiudiilont  sots  of  Fe£.pan4@at8  • 

On  %h6  Bim»  day  th»  eoiurt;  ontored  an  03nl@r  t]te.t  ro^itoadientB 
&ad  Jo]3a  <^pi«j£irrl  (aot  apjpretasndQd )  *n»o  sttaoliiSd  to  e}|ov>  oause»  if 
any  tli^y  h»-rs»  i^by  tfaoy  and  esAh  or  %lcmm.$  »is  offlo«re  of  tbe  Jcuniy 
doart*  eheuld  act  bo  pimi»?lied  for  oonteiq^t**    ,'^Xt9r  trial*  Judgmoat 
aas  oat07«d  on  M&rola  24*  193a«     is^o  jud@B»nt  oxdar    ^^Hu^  la  stdr* 
Btanoo  that  r«spQa<Soatfi  aajou  aad  dustisoa*  oad  JcHm.    jdLsjslrrit 
eorrad  rs  Judges  ei  elsotlott  aad  that  rospend^^ato  ..itfift  aaifi  iaaXfeaaaaii 
oonrod  as  elorko  of  oli^ofeioni  tliat  tliey  kn»«Lagl;rt  oto**  p«xmittM 
votoe  to  bo  east  mor@  thaa  chdso  by  six  p<srt£(m@f  tliSkt  tl»y  kno«da^lLy« 
«ito«*  p®3witte4$  two  vot«t!  ^0  bo  ^&mt  ia  ^1ih@  rttsms  of    llllsa  MePcmali j 
that.  tl3sy  kaowiaigly,  «to«*  po:radtt«d  @ix  peifaoaa  to  Toto  -wlieBa  isegHoo 
had  Uwsro  torero  booa  Isgallj  eihsLSod  fir  on  tho  r^giBtor-si  tliat  tbey 
kaoifia^lyt  ote**  ponnit%e4  tho  poll  boolEti  to  bo  ataiataiaod  a«A 
wxltton  ia^o  &£%ct  the  eloeo  of  the  poUa  tmA  |»e7aitto4l  af««B  of 
porseaos  votiaa  ^^  !»»  laeortod  oaly  in  eao  poll  book  d«rlai^  the  voUag} 
that  tbey  kaowlasXy*  eto«»  BBs.ao  fal&o  oaavaoe*  tsOly*  prooltotaiioa 
>mA  r«tara  of  votos  oati%t   &li&«  Ui  43  off  lei^  i^«aoex-aldo  ballots 
oroBs-ttsalte  befox^    'SOTaor**  voro  oxa^o^d  ^Sd  ordOsHBarlEa  plaoo4  b«foro 
"laadOBoar     tisit  xeeptaaeato  Imovfia^yt  @to.#  f&iloa  to  ooimt  tho 
ballots  as  i^ovi««i<l  W  lawf   tlmt  Juclgsg  of  «ili^«i&i«ai  airoetod  olorka 
to  BUftkd  oatrlOKi  of  totals  ia  offieial  t^lly  shoe  to  first  aiul  latov 
to  oato;  afi>««8»&3Py  tally  warks  to  oqual  total©*     fbm  ordar  ooocludod 
1^  findiag  rospoadaat*  guilty  of  ooatoapt  of  oourt*  aade  tbe  rulo 
aboolat«»  a«d  »oat«a««<3  »a«*i  to  o«o  ymx  la  tbo  oowaty  4all» 


^ 


tr/''-:ni<ven3i  x^^   ^^'^  taiHi«%*f:  xJ:«  t*^  <«t»w  ii«id.^   9%tm  i^att  wf  •«  u^^-Oi 
teimX  ttm  i«iit  «#»(Mf«  x^Jbut  i  o^  lo  n^ixim  nHjm  ni 
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Qk  v*tiiwat  Of  oetonsol  ft  p9tiUm»T  ttm  trial  court 
ordered  the  "ballots  to  b«  'Jount«a  wai'^x  fetoo  dirootian  of  tho 
ohftinaKn  of  tha  Bo&rd  of  iCUotlMt  a<«iBlsslOBttZ'ft»  vMoli  v^e  d«io* 
Cho  box  ^  TOted  ballots  oontsdnod  895  39aoo7aUe»  91  Hoyilbliean* 
1  Third  Part7»  and  843  iTOposi  tloti  beIlotss»  sta^  a|  %h9  tino  it  w.o 
opened  was  "botmd  by  rope  Icnfettowiso  ©ad  eroewwiso  and  tio<S  into  6 
Icneit  '»Meh  ik&£  eo&lod  ^th  wusk*    Aorose  t^^  «ido@  %Bd  ^.t  tk» 
boitfioi  of  tho  box  ^i^a  adhoslTO  tape*  eig^aod  soroee  by  tTio  poroiiui* 
Hw  box  h&d  boen  pr<^Tiously  opeaod  fov  the  ^rritslla  reo«»tit«  "Hui 
lattor  «6«  a  o«jididato  for  alsotien  so  lopibliosyt  delegate  t,o  tiiB 
T&tieaal  ::;oiiv9ntion  la  tha  dietriot  of  wM&h  tl>»  m»li  prooiaot  of 
the  lot  tnijrd  ki»s  a  part.     Hie  box  kad  a  bimdle  of  loooo  :^pal2lioas 
ballots*     1^  Xmnoot&tio  ballots  ^^xm  fol4@^  &m4.  strvotg  on  wivo* 
tbo  proposition  bisllote  tvero  aot  wir#d  bat  «o£o  %,&&&&  in  th@  box* 
'.aah  ballot  eltowod  a  helo  punched  throu^  %hm  &nnt@x»  in^ioatiiis 
tbat  at  oao  tiaw  t^  balloto  had  be^a  s%wvB&ii  &a,  wijro*     Ibo  balloia 
woro  roomatod  and  s.  report  of  tho  result  aaSe  &o  tho  Couaty  J|iid,s®» 
^  Btljmlafeioii  the  i^ll  books »  regis t@re«  tiOly  t»b»ota»  asiplioatioaa 
by  re@]^iid«>Rie  for  appeiatoest*  oatlsa*  pay  voaoi^ro*  and  roQOtmt 
•boots  ivoro  r^doivod  in  »vl(i«ii^o.     iho  ]^artio£i  &t&9  eUipinl&t<£d  tJant 
tlw  '*box  ««Btal»ia£:  votod  ballots  and  ssa?^  s®ale  of  praviowe  ©psnlnir 
and  ro8e?a.iag  say  b«  iBtrodia»«d  i»  ovi^ase  c*  ..^M^dt  le  eubjeot  to 
obj motion  of  roBpoaeents  a®  to  any  and  all  SJixkinga  ««  boa  or  e«B» 
toatB • " 

Sansaa  3»  i^Koroa*  ^^«;@tifi9d*  for  potiU.«Mir»  t^t  bo  «ao  a 
watohor  in  ti»  i>r«einotj   that  ha  arrived  b«f©r«  tte  ▼oting  6tarto4 
sad  ro8&im»d  uatil  the  next  aomiagi  Uiat  h»  did  ao«i  soe  anything 
laiussual  or  oat  of  tlia  orc^inaryi  that  bo  ^&a  in  attoadsnoe  all  the 
tiM  oxoept  f or  a  f8«  Bintttoo  wiioa  bo  wont  oat  for  a  aoal. 

jhraak  I»t1»»  a  witnoos  for  potitieaaor,  related  that  bo  ms 
a  mtebort  that  be  arriTOd  at  tbe  polling  plaoe  aro«ad  six  in  tbo 


■■.C>,.T    SO  rto.t.'«>tv- ■_.  .-£;.  Xl4W  *rf#  MmMi 

o.»»sit*?  f^5  x**"  o.«»*s«^-*'  ♦^{■•■'j  inrivsifi**  "-av;  a«^  *(♦  le  miH^ 

sOgf  *^<ilwr-««  ;s|i5ii;  ■'  fe  -ftv^^  "viJ'W^rw'ws  »»•#  &«i  x»rf  •dt 

.„- .y.TJife-    irn     ..  .  .     fr-e    ^iiX.t    *>«.»  i    SCR}    |jS     '      \ 

ifiiMH»mr   m9  «a««ti««tiv  T{«?i  «iH(>ir«o  «#fM«i.in!cij.^«  -sat  «*n»teo<i:j8T  x<^ 

-fpi»  Tfo  ^t#tf  n»  s^sfsMyrsr  f-C*-  **«  i|^«  a:>   ;;*;;«  «ir                  jo  flotieftttfe 
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aontlng  antf  Tnmiwit4  thtre  until  tlur««  or  fo«r  liha  followijtc 
ffiomingt   tlttat  iM)  Bad*  »«%•  fff  iluB  oonduot  of  ttes  •ffleialsf   timt 
b*  afttiood  that  febs  l»nXl«t  Vex  vas  act  l»ek«d|  tliat  uribuna  p««p(Lt 
eaa»  1»  tlisy  «•»»  asked  n«  quest. iaae  exospt  nwww  ft»t  »,ddrtt»e«i| 
tJsat  the  Jttdflte  vrer«  in  tha  habl(  of  Inltlaliaj?  lialXotB  *  scMMtinm 
38  Bsny  as  25  -  in  artT&nce  of  tha  arrivnl  of  tha  r«t«r»|  tliat  TOtox« 
ifsar«  aooistod  in  th«  Veoth  with  only  oao  4u4#»  proaonti  fcltot  a  f«« 
wonon  Totora  wore  aseietod  idm  did  not  wgat6  ats^ietonoof  %hut  a  ef 
tkoM  prctttetodf  that  13  peo|>le  ««r«  ^aeistod  durinff  tlio  dr^j  tlte.t 
af  tar  %bs  tsallote  voro  tnkon  out  aaad  tmf  old«d  t;Ji0  oouallnu  '^a-s  in 
aoeordan^o  with  tho  mlos;  t9T  %ha  itt&t  few  hours »  a^fter  tsMftli 
9ir«s7ybody  l»<»gan  to  got  tlrad  and  tlisy  split  into  t^jsas}  tiaat  tbqr 
counted  iDallote  and  took  n^t  totals  and  e^^Ued  such  totsle  to  tlio 
3l«rk  lnffit«>i»d  of  Qountinei  saeli  individual  laLULoti  t3aat  oarly  In 
ih«  morning  l^tal^^  ;.-:pi2siiirxl«  tha  Xaoaooratlo  ftiPealnet  oap taint 
asslBtod  in  ooustia^r  tealletat  that  his  oounted   ^}m  %gllote  mxA 
oallod  off  6etal$s{  that  isdtnose  noiad  Wnisry  €tii@ti«0!n  sakiac  oreosml 
eai  Bopublie  ballots i  t)u<»,t  tlt0  os'oaaos  ^^^ra  1»«iilng  m&M  t^  ^^tisen 
««  tke  H@publio«?«  tetsiloSt  In  tha  lowar  ri.cbt*hasid  oornsr  of  tl«» 
l»allot»  in  tine  looolity  slMtro  ttKO  msm  of  £;«rTlt«lIa  afp®ar«d$  tSial 
^:AV(ittf  a  elarki  t^mis  ond^x  tlu»  ify:iuene«  »f  liqn»r  smi^ueatSi  tlto  nl^^ 
'b«fOTe>  or  oana  nonreue  dieords^t  tli»».t  iw  nais  In  re^y  1»«<?  plgreioal 
otrndltion}  tJiat  ka  ooulcS  hfsrdly  writ«|  tbat  Si-wift  »pp«ar«*i  stok 
during  tko  on  tire  day  oxa«pt  for  about   two  houw  whan  ho  w*^  aljeant 
fraa  tho  p^Un^  plaoof  that  l»  r»t»mad  skortly  uftor  the  p<a.lB 
eloaodi  tte&t  ko  did  not  woark  «e  tka  tally  iskeot&l  tkat  (turlns  tho 
*«v«nlng  te  oat  around  "in  toxrlM*  «<m^llio«  an<!  oouldn*^  do  aay- 
ilBiMg*     So  aas  Toxy  narvouoj"  that  "thare  ware  three  Juderoo#  »Rlpk 
plazeri,  Oapfa  and  Ottotloeii.     iwrins  «»  ^»r    »ia*«rl  »I»«»t  moat 
of  tko  tiao  ky  tko  Fallot  twar'  that  «»  halloto  ipora  initlalod  ky 
all  thro     judges' «  kut  noetly  ky  Spiasl»3fi|   ^^^^^  J**-*  rsoolleotion  i» 
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•i  mltn^iS^wt  «M  4«MI  iX-x-Jifisiqe  ^cf     i     wi  ^utf  ••(•^iivt  ••«it*  1X,^ 


tlui^i  QwUtian  »&t  at  th»  taltXa  vith  r««tr«s|     timt  r«spon<i«at 
SaltsHui  wrot«  jnoMs  in  ttao  ]poil  bAoka  »js  tb«  pcoplv  oaoM  Int 

tl»t  th«jr«  vftB  only  <ma  oXerk  In  ihe  polliAig  plaoe  av  tlamsj  tbat 
Capsa  iMlpftd  fiY«  out  Imllotey  tlmt  "thBVd  w«re  bom  i8ELt«li«rB  timm 
f3r«at  K«rn«r*8  offlos  an^  two  watslMrs  tr«m  tha   Uaotlm  C«nslasl«n» 
wlwaa  nanas  I  do  net  knowi"  tlut  Ca|>»»  asaiat^d  In^lvidttaXs  in  %h& 
baatli  vltliOttt  a.notl-i0r  Judge  bslsg  prarantf    th&t  wl^itaas  aav  i^ili. 
^eoka  in  'uTm  sffioe     of  tha  e},<»etioa  e<»nla6iona»»  ebmxt   Imo  vrat^ 
bafora  hcv  tftsUfiadf  that  on  locking  a^  tha  poll  ^oeke  lie  TmmSutvmi 
Uukt  lOuta    -wiJTt  retumadi  aftar  tha  palls  olO£sei3  he  @  dpi  ad  %V9  «r 
thraa  ^^kj^*  «f  name  frtn  r^aJLtaama*  a  !»ooki   t2t?.t  pages  10  aaH  11  of 
i^x&LMt  S  ara  ttia  loifoe  filled  inf  tlbat  s^a?  the  p^la  oloaed    ^fdft 
aae  mora  nerrous  ti»n  in  tlw  laominft  Ihat  #«iriag  ilia  ^:ff  )s@i'^rmiiic 
with  liao  lis*  )>oth  pall  ijoate  w«t«  not  «Ba4t  &]3s«t  ^t  tiaMa  %eth 
oS^rkft  ware  absent  and  an  retui^ng*  Snltsamn*  i^X  tka  dlraotioit  <Mr 
Balpit  &pl2:slT7l»  took  Ma  pall  "book  and  oopiad  Txaaai^  fron  %h»  q^iali* 
fiad  ▼stars  lia^t  and  -^tlmn  siadLft  rat«araad  l*g  in  turn  eaplad  tte 
naaae  tsUcon  frm  ths  votars  lieti  timt  tiw  polling  pl&oa  was  a  etora 
aboud  tvantjr  feet  &0Tae&»  ususl^lj  uasd  as  a  lasmdrjrf  tliat  ^tnaaa 
*no%ised  :^wlft  h^d  Jittere.     In  my  opinian  h»  xmes  In  no  nsntal  or 
ptqreio^  oondiiicn  to  do  an/  work.     ^«  Mn  i^ritlng  in  %o«de  a.ft«r 
polls  elOBi^v    li&de  nota  sf  1^  nt  tino*    Bave  n  vi'«1ld  3  as  011^  t  ton 
of  pTaotloally  ftil  Me  aato  during  day  ^aoanea  ha  was  1«  torr  110.0 
p8iy»ieal  condition.*      -Mia  ^tnooo  Bari*  tes-.ifiaf?   tkat  aalph 

plaslrxi  was  a  JiftdgOf  ho  ttndoul>tcdly  was  «onf»B«d»  and  aawnt  jQln 

pix£lx>i^i .     ?^Alpl!     plsairfl  wae  the  pr©«in3t  onptaia- 

?rai9tk  -I>ayl8  also  atatad  that  another  watohar*  al«o  T»Bad 

*rla,  waa  jnraaant  in  iha  polling  plaoaj  that  ho  did  not  teetlfyi 
that  ?T»i*  iwriM  was  lafOT»»d  hy  »•  Mo'.uoaay  «d«t«etiT8)»  thair 
awparier*  that  hla  wuMSako  at  tho  titt«  of  tho  trial  was  is 

rkaa8i««    At  ths  ti«i  of  tha  trial  i  alph  -pisslTri*  tho  noaweratlo 
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1*  tmli  mat  «A 


preolaot  oaptain*  %ae  la  %tu»  Couoaty  Itouepital  in  a  sosi^ioun  G«ndjti£i«a 
«n<l  oould  not  btt  uoT«d. 

Y&riotts  sUpul&tioaQ  ware  et&ted.     ^orty*ilir««  ^&ll«t£;  vmr<» 
»aRdtt9d  in  3Tid«]i««  sold  ocK&Mitsod  iggr  iths  <9enr%«    .v»  to  tJtaft  siba»«  «r 
tl»  o3io«  the  aljotawict  ©Jawwu;     «•!&:.  Ckio^MaR  C^'ftJ'  r^sponsJeatfoJi    W«2a,» 
X  vill  ntipulatet  youi  Hoftort   w«  Uuft  •rft8«7*B.     ih»  %ttctati«n  le«  «iso 
<ii^  It.     (oUit«B»nt  Tjy  !&.  aaiilMn  that  gray  IwOlot  bots  eantainlas 
U6«d  l9allotat  People's  ^ichibit  16»  ft$«)a«d  &t»  ai?»al;iea  of  a«ttrt»# 
Boot  bouad  with  rttj*  sn  four  «id«@  aiBtd  89«X94  «lth  e<salia«  wax*  witk 
InitiaJUs  «f  Jolm  ?.  BaXy,  attasi^sy  for    JLaeUoa  we«Bl»ir;ia»er»,jnu*tfe«y 
atatoiivnt  tJiftt  If  e&ltf  D^y  wewld  tuctli'y,  fee  ^ismlcj  utate  th**4.  Itex 
ie  la  8@a«  ooitdltlta  a@  wh^a  hs  e«i«led  it*     a^urt  a3ua&latt&  TjaUcttt 
iMeh  ar«  aasked  »•    :xMbit8  1  t«  4^  @ad  i»ex  i@  fi«aX«d  mitM  t&p« 

Itespmaeat  Jai)&    wift  (<»»»  of  \.M  cldrlne)  t«fc'cified  %hft| 
b«  is  a  hotoX  ol«rk;   t.h:^:i  lis  6srr«d  in  ths  United  :3>tat«s  axsf^  er^f 
@«a>e  i^Taxing  th<s    ,&t2^  ':mxi     thai  !i#  3LlT»d  ia  iM  JUai&iit^  3«v«3i 
ye%3K}t  that,  b»  «*&nt  to  the  pollia^  pl&ao  at  i  la  th«  sieralAg  e»d 
h«  1«»&  fTtstty  eiek  ^ut  thsu^t  h@  "couXd  sstiisk  it  whrftcm^}"  ihat 
hs  had  he^a  4rlnkia«'^}    iihi9.t  ha  h-.^jus  ihs  @liuaJs:««  aa4  w«»,@  j^^^^^f  ^^"^^ 
during  th«  S»y  ba  Xuy  do«m  a  Qoupld  ftt  t.i]so«s»  9a»»  for  »a  hourf  that 
he  stopped  @«td  roe  tad  e«iTsral  ti^aee  during  thi»  sioraJl.ag}  that  he  felt 
aaiweatedt  that  he  a»3sliete4  oa  the  poll  l^eolt  sm<&  the  tally  off  an^ 
«Mt  that  ft«  far  as  ha  kaew  nothiag  Isfregular  ttok  ^U«9|  that  he  heUI 
nethlii^  to  do  irlth  era&ing  hallotei   that  he  did  «at  erase  the  aMM 
"Horaer*"  nor  did  he  8<$e  an^rme  ®lfie  do  sei  th^t  he  did  net  haire 
Icnoidedge  th&t  stwh  a  thi.ng  took  plaeei  that  he  wa»  eiek  aaa  preteahly 
oarel9«£!  \a%  did  not  o<s^t  any  %llfta  dieohedie»^et  th^^^t  h»  felt  he 
oottld  wwk  threujgh  a«d  feel  hetter  during  thd  dr;yi  th&t  ho  stayed 
there  all  night  and  part  of  the  i^ornlng  and  b^lped  cm  th«3   tallyt 
that  it  waa  the  lieoond  tin*  that  he  ha<5  aoted  a«  a  olerk  ef  elaotioai 
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tbat  hs  dlA  no'u  dxlnk  liq.u«r  tha  ^ay-  ef  tho  sI«M}tiaaj   tim^t  h»  4M 
not  toueb  &  b&lXotj   thai  }m  v&&  'bsMnd  la  naJda    9n\Tie&  in  tbs  poll 
liook  booattS9  Iw  WAS  sioic  tuid  th&i  %lui  Jud^ee  of  0l«e felon  pxolKubV 
fut  a  icutiu  bi  tttt«  ia  Ms  plaoo* 

Uaxiy  GfitKiisan  eta, tad  tli&t  hm  wls^  wurriddt  aa  j^i»jm  of  a|t»| 
that  lift  wks  th«  sMsut&^r  of  a  tvaeniBi»4  ^^pmrimmni  intlltfilagf  that  k* 

Judgo  oX  elsctlont   elmt  h«  r©a«iTed  a  i;o«k  ef  InK^truatlone  threii£-h 
t,ha  isskilui  ttaiEa  he  di4  kio&  <$o  a^jr  or&sdjoi;}  th^t  lM)»  Wi&s  wiXUn/r  to 
talEo  «>  llo  detector  teet|  that  ha  etid  aiot  cot;  tuajone  vote  ti?iee} 
Lhat  sene  "ooleridd  p«opX3  thsre  h^ve  jiano  mamti  &&  i^iiXts^  p&o|^«l 
th&t  he  Aid  not  see  Anyone  yu%  out  "iSorn^r"  aJaA  |»ut  in  ''Zim^auiynf 
that  he  <tld  not  knew  of  fetnyons  voting  ^1»»  «c&s  Mit  qualified}  that 
he  did  not  ^oi»  of  &aor  j^yeen  o&istiiig  sosrs  thaua  oito  vote  or  of 
aRy1»ody  voting  KhA  was  a»t  regietex^di  th^t  he  thmi^t  bo  wr^te 
two  atMoe  in  the  poll  hook  aiAu  %,h&.%  he  tri^id  to  f^ltlsTully  folXotr/ 
the  instruetleaei  tim.%  he  natSe  ea  ai^;plioac.i(»i  \,&  the  3l«etlaa 
oflnadeniioaere  to  he  appointed i  the^t  &t  the  tla»»  he  stated  he  v&a 
■ar:rle«t»  rs^hereae  tte  truth  •^^ii  that  he  m^M  not  married  I   l.hat  he 
"414  not  kiioiv  @nyihliig  ahont  £&a;r  ohaages  in  the  b&llotB|   4hat  the 
Aiote  were  e^mted  la  gswi^i   that  h£  die  seaao  aountia^;  and  eone 
^^\iel  ^2feat  thev4  was  a  econetlm  about  1  3*cl90lc  in  the  aernlBg 
^^*^      \tt  lost  a  foaatsin  jpeai   &hat  he  looked  duriai:  the  day  to 
»ee  i%sth   j^Qpi^^  ^]^<>  <jagBe  la  to  vote  were  regiiiiteredt  that  he  did 
not  tMnk  iv.^  opiajajfxi  did  Oiailag  ojf  oounwiog  ©f  1»p~llotr.  Two 
vltaeeeoB  teov^^^^  .^  ^.^  ^^^  ^g^^,  raputALioa  of  Gustison. 

Oharieg  ^^saauk,  the  Kepu"bliQ»a  olerk»  testified   that 
iiiOjkh  ::pia3inriN  t^  ^^^^  before,  tt&tad  that  a  clerk  «&e  sick 
and  asked  hla  if  \  ^^^^  to  workt  that  he  eat  at  the  poll  hook 

aad  waited  f«  ia^'^Kij^j^  ^^  tj^  j„age|   th.%t  vium  the  judflB  said 

*oheek**  he  "woold  writV  .  « 

«»»«    «  «<nua  «xi6«,^     la  the  heekt  that  as  far  ae  he 
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eould  Vfii&AViibsv  hm  a&w  &  dirr^rsnt  pscrty  «T9rj  vl»e  h»  trroto  a 
Bam  in  ih»  1»ook)  %h;it  Iw  did  not  Imo'An.jiy  and  rraudulenUy  pozKLt 
anyime  to  rota  »«re  than  aicof  aor  did  he  posait  anycajdi  uo  vote 
\^0R9  ntUM  h&d  tiMB  •T&8«4»  atMT  dl4  he  peratit     llUaa  itQiOBuld  %• 
Tote  A  eaom^  tijMt  nor  <^d  Iw  pomtt  TOto&  to  bs  oast  in  tha  naawMi 
«f  psrsons  n»t   r«^Bt«r«>dS  that  auErta^  the  dsisr  )»  «ent  0ut  for 
twraty  mlnuteB  with  p5*rwis»lo«  of  the  Jndgecj  th*it  t^han  he  got  ^aok 
&  Judge  hemdistd  his  five  ot  eix  pereenc*  n&mae.  and  stated  tbsy  had 
voted  and  that  the  newee  should  lee  «mtore«s  in  the  hnck*  which  he 
did!  that  he  did  not  rd  e^t  a.r^r  the  {tolls  oloaedf   ths.t  he  &e>% 
sold  opened  the  tally  tsook  $md  waited  ishlle  the  Judgos  eorted  out 
Mllotef  that  he  %'03rked  uavil  3  or  4  o*Glook  in  tli^  {sorniagf  that 
he  had  nerer  heea  arretted  p7«Yi0tt£l.7i  that  he  t^orred  ae  elerk  of 
Qldotlim  in  the  Baaw  |ur@«in«t  in  the  "Torei&eTt  1936t  eleotion;  U»t 
he  "filed  &p|»lise'.tioa  fOT  elftotioa  ol@rk  this  ^^?  anfi  g»Te  staee 
mas  and  address*      >ias  then  pls^o^d  nad<$r  arrest*     rrior  to  that 
fciae  hRd  no  lotoialedse  I  «aa  ehts-rgeiS  with  irregula-xl ties i *  that 
"Jar.  Bpiajilrxi  did  ooont  ssoe  <^  th«  'Allots j*^  that  the  4^dg«3ts  ^to 
witnoBss  the  totals  :md  '>.hi\t  iifter  .pattln©  the  totals  d^m  he  put  in 
the  tally  «a3*»f  that  ha  did  nos  taJta  sach  rote  r®  i%  ■«&«  ocMntodj 
iBit;  he  aoaid  not  say  that  he  did  ererytMng  iMJcordtag  to  tha  ruleef 
^\  iMi  had  no  rdoollootlon  «f  seelas  hallote  ohnagwdt  t*^t  enoh 
*^^ire  ha.pp«i««d  wltho^-it  hie  »e©ln^  ths  «j^::?'ttrT«B»e9 1  that  Sswlft 
««J««t?  Sea  .fr«i  «lt«o«»»s  Ijoek  after  S  o»'ilwkj  that  «ita»»o  put 
*•**  ^  a^^  ^^  ^j^  people  oa»B  l»  and  did  not  e%taln  the  naawa 
ftm  the  ^u^^  ^^^^^ 

^•*^  ^"-ita.  uopubllcan  Jud|^.  related  that  he  wus  preaent 
at  the  aountls^  ^  ^j^^  hallotei  thot  he  me  stt  the  end  of  a  15-foet 
ialUe  and  that  ^^^  ^^^^  «e*oit«d  at  the  other  endt  ths't  he  had  no 
te««l«d£«  of  any  W^jai^yi ties ;  that  he  did  not  teio-^  rjiy  oocaelon 
on  v»hiol*  »  per»on  r^  ^^  ^^^  ^^  Q.i»llfied  to  TOt«|  th^t  be 
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att«wj»ted  to  cftoplv  ?<lth  til's  Itttf.f   lifett  ]aiu  b&d  jsac ^riouaXy  &«rT«4 
«<  »  4^$FB  or  «ildrl:  in  1954  :;jnd  X^.^t>§  tluvt;  Itu  did  aot.  »«6  anybody 
«nM«  0ro»e«a&rks  "bsrore  Use  astse  of  "Bemor"  £vn«l  plax;^  tlam  Vufoir* 
tha  aswi  «f  **ll«n()«fiei»|*  %-b.s.t  ha  did  not  sm  ajay'bc^  go  ia»«  &  Isoetili 
to  wiTlse  ro1tor«f  %h^%  ho  h:.d  ehrr^e  of  &a»  re^etttri  tlici^  h«  aid 
not  0««  ftTtyoRs  QhsR^'liii;  ^MLllotsf   tlia;  li«  oaua,&«4  s«ae  ^A»06riatio 
'bdllote;  thst  Ji«0k  v>^ft  halpsjl  Mtt|  tliiv'<  }i«  £lil  aawi.  know  If  il&lph 
i^pios«m»  praolnot  eaptalap  haXpad  advab  tallotiei  tlsi.&  Joim 
S^axoxxlt  a  jtid^<:«t  otKml^a  IssOloitf* 

Tb9  points  ur^S  &»  &tmm^&  for  rsTor&iJL  ar«  ^1)   C^bat  lilia 
fin^lne  vf  '''^  eoort  is  oontrf^iry  U  tlM  ariiuac^i  u)   ^h.;.  tbd  court 
oyjP«<$  in  r<3'^eirin^  tlao  \>all9t«  in  criileno^i  ana  (<!)  ^lii^i.  vlia  j^AiaLe^* 
aont  laflloled  is  ^we^^  isx&^s^uiY9*      Mis  jcroeoaiiiiiipi  of  wM^e  L/]^ 
«uru  5.77  '..h6  Tif:>»ttt7e  of  oiril  cas«ss»  -^^e  Im^w^  haX&  tJatu^  Uw  pa^ti<»i<i»r 
i0  roviudrod  to  pro<!ii&o  moi^t  eonviasi^g  @irivaiitt«  of  Um  u-uth  of   %lw 
cih&ri^*     Tvfo  1^  the  threo  crbserrarft  foir  ^^  'Mjm^asf  4«t»<»siiT0 
04«x»jr  toatifiod^     oei*  of   Ussa  to  tht  dffoet  ih&i.  he  dit't  not  ase  aay 
irrosttl&ritloot  ^^Z3t£  iha  otbs;r  t.o&Ujri«<i  &>)}«ui  riaioua  i£U*rai»U«»b  of 
tim  ^Xttailmoi  lavs.    Ii«i3p«a4eat&  atrial tt«>«i  oomo  irrogulaa-i ti ds  Imt 
olsd&a^  {ia  to  %ima9  that  ato/  eat^id  in  gaad  Xaitk*    Xa  th!»  mkia  1.2107 
tf«Ri*^  tlw  ah&rseo*     Outeids  of  i3a»  t»atia«ny  i%a/  othes  oTiiimioe  of 
guilt  «««  neaoagarlly  dtuiwo  froo  ^J»  *»xtiiMta«     -I'^itou^^  i-ho  oTsassj-voy 
Davis  HSds  &  -ixlttm  T^^Ti.  to  his  avi^tUix  &%  tho  £ii»e  af   »^  prxisary 
dlaotiflOf  tih«  patiticft  «ias  not  filua  aatil  i^txmt  ^  yoa;?   md  a  haJLf 
lotor*  «m4  thtt  «t^^  ^ms  »•%  tjrio^  uatil  a3A0<£^u  t«s  yoars  afto;  ^la 
«l««ti5K«     la  tiiO  »oeCT&ia»  at;  loast  «Re  of  ihs  3faa;^4Bid»ntB  eonrad 
se  al«syk  ai;  &  6ub80%Bwafi  «l^osi«a  <uid  aftde  ai.>i»lioiiiiOtt  iO  e^rro  &t 
th«     ^irilf  iSKSt  primary.     At  v>aiU,4  ho  mom  ^satlafaofcory  If  oaaoo 
of   *hia  «ha»aat»x  woro  trioo  within  »  ro&sonohle   wi»o  tiftor  disaor«r 
0*  tho  allogao  aii-conduot.     itoej«»4aat  Jaak    wif  t»  aoaorSiag  to  tho 
testiswai/  of  rU  tha  »liaosoos,  ts*8  <iuijto  ill»  aad  durlag  Mat  of 
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the  ilKs;  h*j  did  not  fxauttimt  »j?  ft  oXoric*     The  court  tmm^   tite-t  «§ 
43  laalXotR  orees-MBJrke  V^fere  t%t9  mwe  liomttr*  ware  eriui««  8n4l 

eT999-ms.TkB  riitee^  ^«for9  tb«  ntsae  "BuoSftswB*"    On  bf.Ilot«  trara 

thftrom*     Tlww  was  ae  testltwwy  ^s  to  liOfWt  iili«n»  er  Isy  i^yhca*  tl» 

•rsuevrtta  ^i9«r9  imd9»  "imd.  iii9r'»-«Lm-m§'  "^■im^(mmiB^-4im>-'$im'  '»'Mnty'<r-'»«»'-'iw 

il<#^nCTr^^e^-*^'*Tmt;gim*"-i»»^^  ftha  uaaao  »«n  oi   j;i«ae43Lr  ft 

i«  iatore«iiaf  to  note   i^%  tho  potltlcn  ttat^^t  is  tk«  fowndation  of 
the  nal9  to  shew  oauso  dooe  not  cpeciflcfilly  chsjrgo  r«ispoiia«at«  with 
ftltorlar  li^lote*     Outsit®  of  yAott  emUS  ^  ^msxteA  trim  a»  cbmsI* 
navioA  of  the  ImXlete  the  osXy  ^rldaaoe  oa  \.lm  f$abj<K!t  is  tl» 
toatiaoay  of    'rs.ak  l)aTlo»  that  he  saw  Bsftt'Xi©"*tt  "bfellotss  ^oiag 
aXtered  in  the  Xovfor  ri2Jxt-!sMt«S  aerner.    :?e  v4taa«sa  ^ostii'io^  as  t« 
Mqr  eraouros  ox  aXt^ratl^as  en  any  '^moo^c^tio  liaXlots*     the  roaomi 
Topor<;  hy  :^*  BeE&y  (cheiraiaa  of  oXi^ctionc  edornlo^ loners}  shvm  thftt 
Bttndaoea  Xo^t  3  TOtos  na^  Honr&T  gaiaa^  X  roto*     ]^l«@  ^oss  a«t  nate 
eiay  stat^Kdat  iks  to  aXtsrcd  Allots* 

la  ftoaaaetlen  «ith  the  fin^ta£  that  45  l-^moorati©  hfaXoto 
•»#»«  aXisHPe^  it  i«  tiaoXy  t«  4lii>cuss  th®  pso^eei'viiMs  »«vai»«<l  hy 
xespica^isnta  the-t  the  e«Mrt  erye^  la  rscaivlag  such  ^^tXXot*  la  oil* 
doaoot     Vb«  pcelav  '^suu  no<.  r«ds«d  at  the  trl&X«     '-'.^i&^s  It  ^«&o 
eUyttX&to^  th&t  tho  "^Kox  aotttalasia^  vote^  tAXleta  taad  oauQr  se&Xe 
of  prrrlmie  opeaiag  «»3  wooallag;  a^y  he  latrediaoed  in  «vl4sfaoe  ^ 
xhibit  X€  »uhj«et  to  oh^aotisa  Of  xocptasdents  s.e  to  aay  wid  aXX 
isa^kiagsj  m.  hex  or  ooat®at««*     'fais  stipiX»tio»  oXas-xXy  rosorr^ 
to  7?esp<m4«ats  the  ri^t  to  ohject  nt  to  aas''  *»a^  ^^^^  Bmrklaap  oa 
.he  hoac  tm/&  '-m  the  aeatenta  of  the  h(KS«       a  4o  not  fiad  aagr  ohjsotiw 
to  the  &4idsai«i  o£  the  h&XXois*     It  la  at^iaifeet  ttet  ao  error  '«•• 
ooBolt&e^  la  reeelTlag  the  heXlote  la  erideaoo* 

aB^0Tex#  ia  aetosalMag  whafchor  tte  teetiHoay  offered  hy 
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r•BJvyncf«nt^   aTjcolTesi  %him  tTtm^Hma  In  the  ^;ltarc  tioa  of  the  4S 
Draoorfitio  ballots  th«  trial  oeur'.  i^hoald  soneidor  all  ttut  facts 
eind  olrounPt&BmtSf  laoludini^  tba  tina%  that  tlui  1ball«t  box  ka^  been 
prsvlottoly  epenedi*     ^11.  yeeptmaante  dengr  ftlt«riii^  btxlletP  «md  dewy 
ej9«iii^  aaayoae  «!»•  alt«r  ballvte  or  ioicrwiiig:  fenytltiiif  abe«i  tlie 
altera tlm  of  bw-llo^a*    0»b  «Gtt«li«x>»  Tje£i?«tm»  testlflod  thtiLt  lit  dl4 
iH»t  e««  any  ttiroatdeltti^l  tmd  the  oth^?  mit«l««r»  Davl^f   t&atiti»6  that 
litt  BftV  I'epu^lioesj  ballot*  being'  Blt«Te<l»     On  p«ige  20*^  of  ths  yecerd 
appears  a  stnteaant  by  oovaseel  for  ^tltl©ner»  as  follows t   *!   tMnk 
it  In  easy  to  point  «ut  to  tho  Cowrt  not  eaXy  ttuittera  in  -jyi^Qncs 
tbat  ^ould  6U!;t«la  the  prosooation*  but  >»ttse2«  tl»t  tsuotsln  th« 
aUsgatiens*     I  osn  frnakly  eee  frcnci  atiy  experleneas^^hat  these  d^'jfend- 
anto  sn)4  reepon^eatOt  ?;lthotij^  I  folt  tlwy  didn't  t-'ill  the  trath*  I 
thinSt  they  ccjae  naarer  tollins  tbo  truth  ifmm  ren-pun^^mtK  in  ot!»r 
siRilar  ciroimi'tancoo.     If  thers  wr.®  eYi'^?-?aee  of  saae  one  ah-inglng 
tbsee  bsllota  thet  irero  aarksd  foy  SxLi^  l!»Tn*sr  -^i*?  eJian/?e<!  to 
Bijades^n.  it  seeas  tc  ma  th&t  -^auld  be  a  ©see  'sslig-ie  in  Tenr  Honoris 
JudgBftnt  Tery  Ds^ioiut  punishwettt  should!  be  raete^  out.    Hat  In  yiew 
of  the  8lrot«ietr:nce8#  I  think  the  respffla^snte  Ta^r&  e^tabllslwd  Itero 
hy  tii«ir  own  witne8e»  ih&t.  he  «ae  either  drunk  03?  elek  and  -'.^wp 
deroliot  in  his  dnty  aa4  it  %'Ottl^  sataruat  to  fS'Oss  earsl®eea®sa  and 
neiillfonoo*     -s  te  th«  other  ole^k*  the  f^st  th&t  thity  <»ivl<!^'^d  ttp 
into  tettts  and  pus;  d<ma  the   totals  that  wars  giv®n  to  tboa  by  r-te^moM 
9lB&9  iB  in  itself  a  violiiMsn  of  the  law,  and  rlelftlon  of  ;;he  «Snty 
&e  ol«*j£»  and  I  think  it  ia  a  erase  Tsliero  the  Conrt  ehmild  nfite  out 
jamialOBoat  to  be  GonBB«nBUreito  vdth  the  erit^^snoe  jyodneod  in  thla 
caao."     noapondantB  prenent'dl  criflsaeej  thet  they  61^  not  kaOT?  of 
or  par.ioij»ate  in  the  altoraUon  of  b-llots,  aa^  on«  of  the  T^toheW 
eoxroboratoB  their  atateaent.     rh»  othssr  w^itehor  saw  altnmtiona 
mdo  in  the   :^e:,JURliora  ballots,  but  th.^re  Is  no  fin«?i«?r  1*7  ttatt 
aonrt  an  to  tlM  aofttblioaa  ballots.     th»  ballot  box  1»«  boon 
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op«a»4  in  t)M  "S«rrit>«llA*'  eimtest*     TImf  is  no  9Tid«nce  aa  t« 
how  th«  Itallota  ver«  pr«£«rT«d  from  tli»  tla*   tbay  woro  dalj.vor«»d 
u?  th»  «leotl«n  ooanlssionarB*   offia«  qb  the  laorain^  &rtss  the 
.rlBiuryt  '^ncl  tliero  le  only  fragaaatiary  OTiddn0«  sub  ke  Hibo  pre^«y> 
Tfttlon  (md  gtiardiag  of  t]ie  bsaiot  "tiax.  oonstilnlag  lUoa  rot^'^u  1>^.a»loi.B. 
Xr*  Joa«ph  TnttAx*  aftsiiitaab  oM^f  slorJc  of   &i3a  30&3rd  of  ^t^ocion 
CflBmioaionorat  istatod  t^t  tha  box  ]i;:i.d  'bssn  ji;cfe»vl(m£Xy  opeu«)4  and 
that  it  had  hft^n  ae&lad  ^th  t&pe  «a  l>oth  eid«»  and  'bO&&au«     'Iho 
partidB  stipiilat«d  thfit,  if  tir.  Juha  ■^'*  Vidl^t  a«t  a^iioraay  for  td&« 
sloation  oe«B«ission«7s»  app^i&reS  he  ^ould  t'^snitj  t,laski.  'ilm  hallot 
1j(»c  is  in  tho  E3SJK!  cQflK^l&ion  aa  li^lisn  lis  eiigaad  hla  mimt  ansi  put  Ms 
8«&1  tm  %iv3  &axa&,     :C\xi3>  racord  lot  th)»  iBetaat  saso  shms  «hat  &hfi 
Fallot  190CX  wats  optined  on  Maxtsh  7i  X@3^»  /or  Uia  p«urpo«6  (£C   the 
reoeurtt*     ^^t  ths  oonolu&ion  oi'   the  reaeun^    uha  hei^c  '^as  s^oXed  wltkl 
6ap«»  toi^  »-dgn«d  1^  Mr*  MI7  for  Una  otleotica  ooaoeLs&ifiRiaxia  and  Iqf 
ttr*  .OwA  f«r  retsp(m4eais »     --o  ax^  no%  o^l^ti  iii»»a  '^9  decide  as   to 
n^eihax  thn  rulo  laid  uown  hy  our  t>upi'taaa  amn-i  &.^  60  th»  lAtagrity 
of  ths  b&llot  hox  should  ho  appliaci  xa  a  eia»«  owth  »£  t>hi8*    la  sho 
ee,eo  a^  h&r  ^«  ii.ro  aet  c^meidoi^n^-  an  oleotloa  ooata&t*     in  vi«i«  <^ 
tho  ddai&lft  of  raspfindento  and  bhe  tes^^tlaon^'  of  i.'&&OT<ia  aaci  i-^'vlo 
(vihiah  toads  to  stt£»port;  tJlio  tobtiisiOBy  of  jr^tspondtitnts)*  «e  heli^To 
tb&t  it  «&s  iaaaah®a»  cm  psti&ioaax  to  sk03»  la  r«lmtt>cil«  tbi^^t  the 
i[)i»liots  vexe  QO  gui&rcivd  a»a  protootod  th&w  it  -would  ho  iiapxoh&'Olo 
that  ttay  per&cae  otheir  \,lisA  r«(^pOadoati»  hAd  aa  opportiaaity  vo  altor 
or  to  ;>©r«it   to  Ijo  jJLtored   sho  45  "ballot*   that  wore  altered,  la 
unnDuaoiag  hia  riadlag  in  un  oral  »i(,te»Bent  at  the  aXoa^  of  tho 
trial  th«  oourt  oaph&ai^ed   tho  pc^ii  of   ths  oaQO  rolAtiaa  to  tha 
al*,ar&tiOB  of  hsilloU.     Saawhtodly  that  fiadtafi  Oterrlsa  coasidoraM* 
*«l^t  ia  det@risiaia.i  tha  puaif..ha»at  to  he  m%0i.  out.     No  on^*    .ill 
d«ay  that  the  altaratioa  of  &  hjiHot  its  a  serioua  offaaee  aaA 
doaanriAff  «f  »«r«»o  paaiahaoat.     i^'ttoh  aa  aot  woaldt  ia  its  r<3Tf 
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n&tur«»  be  delittarats*  &ni&  could  not  'ba  ^x&wutC  en  ith»  l»asis  of 
c&T«I<i»oneBg  9X  vHstakem     It  woold  vUXoat  tha  rl^^hl  of  a  ai&l^aaai 
to  o%et  a  >nllet  aoaoirdiag  to  bis  or  hi&x  ahoioe  and  to  hay^  It 
countad  AS  oaflt*    Tram  a  oarsful  oensld^xsiUoa  of  ik^  Qniix^ 
raoord  wo  ato  of  tho  opinion  feba^.  tho  praef  ?i.ij   to  ilio  uitax&ii«» 
of  %hB  43  i^mocratle  Isaliotc  ^au  nsi,  of  3uo}i  cqerylnciaiT  .ihurr..at<5r 
fto  to  warxant  a  finding  ^liat  reepon<l2nts  wara  .guilty  thereof* 
/v8  proTl^Qly  iadiositodt  they  rere  not  apectlf icr lly  eh&Pgsd  fdth 
■317  siaeli  BdsooiKSuet* 

s  to  the  char £50  tlutt  tho  alerk^  tind  j»df»8  poraitted 
puramm  to  vot®  ??ho  voro  iiot  regictsre^*  rce^ntidento  aek  uc  to 
note  tho  following  cmtisntitwis     "tho  naasB  of  Henry  Beel*»a  deae 
not  aitpoar  in  the  rojgieteT*     Tho  nasia  of  Winxy  3Qekmxim>n»  1U&^ 
i.%,  mchigaa  ':-vcira«  fioos  appear  os  pji^js  1*  lln:.'>  A  of  both.  ?«giBtera# 
\m6cr  tlw  initial  'a' •     Tha  nsaso  Hllon  l^isk  doos  not  appoay  in  tl*» 
ragiater.     '^s  ref^stoya  do  oeotuia  the  mjsas  of  ":11a  Byriok*  14SP 
oO«  Elahi^Esn    vsnua  at  lins  S7  of  page  3»  und«r  ttw  initial  ♦M«« 
Tho  poll  "books  do  not  eimtaJUi  tha  n^as  of  ?Tanl:  J^dllTaao  ae  o]^rg«i4 
lay  petitioner*     "li»y  fio  contjita  tho  rwaae  of  yraak  HoLaraas.     Ths 
r^glotsre  aoatfin  the  namo  of  Fraiik  KcIlT^me*  ini7  '  c»  Jfiohii^iEn 
»Tentto»  &t  paip;  £«  lin$  3t  imdor  ths  i&ym%Ql  *Mo*  •     Dsie^  naan  appeaxo 
to  hftTO  a  line  #rai3n  through  tfee  mni^r  of  it  in  the  rogiet'^r,  hut 
tlio  r«gl6ter  do«t»  not  havs  tho  ^sto  of  roaow*.!  or  tho  ordinary 
6  tamp  «ho«lng  reiaoTEl  hy  or«or  of  tho  i^eotioa  CoaasiSBlonenp-.     Tho 
aaso  of  Sary  ramy  does  not  appoer  In  the  roeloi^,    lut^  ^^  ^hculd 
V«  notiood  tlfc- t  on  p&gs  3  of  th®  rogtestorot  an«*5iT  tls»  initial  'H* » 
line  72»  appesjro  ths  naa©  of  Sttrray*  Cnrollno*  1500  no,  ■^e^tnah 
aTeattto.     Lino  25  lawodiatoly  "bolow  contatn*  tho  aa««  of  Mnr»  UE.Tjf 
li,Vf  Po.  ^'iohlgwn    Tenu*.     tho  ii»ibo  of  asr«lin(»  Mnrray  has  a  line 
^ya-OTi  thro«^  tho  miafJlo  In  tho  re:4«*s*t  ^'ithont  jsny  st«jBp  or 
date  of  romoTal*     tho  naao  nary  JtUifi  has  no  Una  drawn  throus^  i%» 
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CimsidsirlaK  th«  &dT8ra«  e9]idlU<»is  und«;  tvhloh  ihaatt  o/riola]ji 
worked*  an<3  thd  fatlgit*  frosi  whloh  th»y  suff9xad»  oditi^iQly  It 
ii»  sanoeiTable»  tka<6  amn  prolMilaXef  tltssvb  Uiey  ead«  an  eirror  in  tb« 
pell  books  by  ecnMaias  tha  lafffim&tlon  ooatalitod  in  tti90«  tw» 
adjaadnt  liaoE  of  6ii«  regiHtore*"     .vnswarlas  ths  oharga  that 
raapond^nts  pera&tteti  iwrssona  to  Yoto  wkuifl«  nanM  had  thar<stof«ra 
besn  «r&B<Mi  rrcn  tko  jreglstere  tlis/  mi-inUiin  tb&t  ea  scibq  of  th«B« 
tho  line  «?ai!  dratsa  through  tha  aam  laetead  of  b^lag  uadcrsoorad* 
a@  roQulrodi  \»y  tho  rale«» 

<^a  exaiBltifttioa  af  ths  report  of  tha  roooaat  nhav»  oartaiii 
dlaorapaaoias  Itatwaon  tlia  e&avass  ana  ratiura  lay  the  proelBOt 
alsotion  ho»x^  aa<3  tlia  rotae  oaist  i^  elunm  Vy  the  raoamit*  It  vrUl 
be  Q'b&<trr94$  howavar*  that  In  mtKiiy  instaaeeB  oanaidatee  i^w  wara 
Uj!}«pp*8ad  la»t  er  galaad  YOtaa*     ^a^aaralt  («n«s>pa8a4l)  Xo^t  14 
votasf  ranator  Imde  lo»t  1  TOtof  Kernar*  far  &tterB»y  ganax&X 
(uneppa£seo)»  la^t  26  vatasi  aaoh  ef  the  thxa®  e%ndid«hteis  far  eon* 
greeoffifen  at  l«urga  ^alaedf  Lla^eijB«r»  for  oaunty  iraasttrar 
(tttieppoaaA}*  lest  41  TOta@|  Ooar«y»  for  alarfc  of  tha  airoult  oottrit 
(«noppoead)»  last  30  vota^f  ..lat&lc»  far  elork  or  the  ^Uj^rior  couit 
(unopposed  )•  lo^t  42  votes i  Hora^»  for  Isaillff  of  the  munleipal  court 
(laiOppOTsad ) «  lost  6S  rotas  t  Silly  for  ol«rh  of  the  Ktmleipal  oeuxt 
(%tnopi?osad)*  lost  59  vat  obi  SvadaaaBt  for  a«Tomor»  lost  5  ▼ftteB» 
aii<S  Homer  gained  1  iroto*     a  conpariecn  of  the  vote  ae  retomed  Ity 
tlw  o^fieiala  of  ^u  11th  preoiaot  and  ae  reoaet  »ader  %h9  direotiim 
ef  Mr*  MoK&y  eho«a  diaarap&n8iea«  hat  the  nature  e^  the  dl sorapanolao 
leaves  ^;r&ve  douht  ae  to  whether  they  ware  oaused  1^  deliherata 
B)l);oondttot.     The  reeord  olearly  establlshae  thtt%  reepondentfi  ts^ay* 
iTroasly  oaraleae  in  the  p@rfor»a(»a  of  their  dutlea.     In  i:^eple 
ex  rel*  '  uaeh  v»   areaaaeit.  277  111*  App.  479»  4eit  this  oottxt  said » 
"Ghder  eeetion  13  [oh«  A$t  par.  Idd*  111*  nor*     tat.  1937]  tiw  trial 
oenrt  had  the  rl^t  and  power  to  find  plaintiff  in  error  s^lty  of 
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iid»lMi1WkTt«r»  «ir«ii  thvttnii  Im  ^4  not  iris<$  thst  nhm  *nlel»@lajKrl«r* 

of  ^h«  JiiAa»8  iMii  e3.«rke  of  «]^««tifla  ie  so  «imdiislt  t3u«B«2T««  aaA 
t«  e«  lMHi|i  tiM  rttavrd  of  votoo  •nMt  ^m,t  tatSk^  ]fmtMmaM  oaiiillodt  to 
vftfto  wiiy  <i«  sot  wft^  (^t  %lMHM»  wHo  idfo  ▼•««  Imew  tlHiir  ▼«%«»  Ig^^Mns «}  i:i^ 
o«wit«A«     '-<  g,TtitA%  <i««d  Of  t,3m  aem^vtm  ^ix^  i^  violUUesi  of  %ltt» 
zuioo  orowo  froM  tho  f«ot  tint  Uw  oJLaxiii  3&stk  Tiwif %*  im«  irosy  111* 
■'hllo  otMH  ooo^ltl^a*  l^irou^  OH  Iqr  omoooivo  ^rliad.«iiS  an  tJte 
larwioHo  «B3r»  ««os  wii  oxmiM  wrm^^vm  •?  @r«»o  ii»@U«piitto» 
n«T9r^Jto»l«S0i  it  obould  b«  kOtoa  into  o«ai»iS«ra%ioa  In  tixUkB  ^-Ism 

d^Uo«  V070  mmt9SM*     .m%eimv»  frcn  tlxo  m-Mmf^  d#t«9tiirf»  »s»tMt3r 
isttdl  froB  the  olooUofi    ««inl«t$io»«T«*  o^i«o  o^  ^VLm  ik^pMrtwral 
««rt  iHToooat  froBi  tJM  epfURiac  of  &lie  p«3UUi  vrntH  iho  limliota  wtro 
oont  to  tho  offioo  ^  %h&  oleotian  ttmmitiMitmsxB*    It  1«  istinuwo 
thai  t  no  of  fort  -mM  wutd%  to  oorirooit  %hs  9tmii.ilm  mxi»%.in^  on 
Mormtt  of  ttso  lllnotto  of  i-nlft*     m^  tSm  «yl4-%»m«  of  alUbolwiTlor 
vm3nnuBimi4  %J^  sonjrt  la  nsi^iti:  s«opo^«ato  ^^lltrt  ^  <m«  of  tht 
%9ifd^fn  %h&%  it  ^«8.e  sot  of  ismsh  «hi»jmot^7  «ui  to  wawtaM  tlw  j^iai^oli^ 
Aioat  inyiooo^* 

Vtpim  ft  aoiioi^r&tieffik  of  nil  i.h@  mtMwm'&  ^m  ^m  of  i)m 
oj^liiion  tittitt  If  f«»9>oiNI«Bt  Jmk  -^^i^It  In  sn^s^mms^  to  %1»  Ooml^ 
jAll  foar  a  9«irio4  «f  oIjc^  4S«9«9  «tai$  »»»%  «r  tk»  otIiftT  ii^symdonto 
f*y  »  j^Tioii  ftf  ttiao^  4»9«i»  ti»»  «MtB  «c  Jtti&tioo  win  %&  8«rr»4* 

flw  IttidiBaMt  of  tSm  Qmm^f  9W&.t%  of  vsok  aooatir  is  t«rr«r»o4 
a«4  tlM  o»aoo  io  xrottaa«io(9  f 02'  fttrtlMi:r  saf&m^4Xnm  ^  MKsor^AXMKi 
«itii  tho  Tiovs  lMHr«;Ui  oai^roosoi* 
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COMPAHY,  a  corpora tlonijf  ^.^^^ 

^^ppellan,!. 


MB.   JUbaOS  SUlilVivH  3SiIIViJR3D  THS  OPIlilOH  OF  THi  CCXJRT, 

This  appeal  "by  defendant »  Metropolitan  Life  Insiiranee 
CoBpanyy   seeks  to  rersrse  a  judgment  for  $400  entered  against 
it  in  an  action  tried  by  the  court  without  a  juryt  wherein 
plaintiff^  Milton  G«  Lei'bsonf  claimed  he  wae  entitled   to  the 
payment   of  oerttdn  disability  benefits  under  a  life  instiranee 
policy  issued  to  Mm  "by  defendant.     Plaintiff  filed  a  notice 
of  cross  appeal*  in  v/bich  he  assigned  as  error  the  failure  of 
the  trial  court  to  include  in  the  judgment  as  part  of  the 
damages  sustained  by  Mm  a  preaiium  on  said  policy  in  the  sum 
of  #92.91»  which  he  paid   during  the  period  of  hi  a  disability. 

Plaintiff* s  statement   of  claim  alleged  in  subetanoe 
that  on  Oeptember  13»  1926^  defendunt  executQd  and   delivered 
to  liim  an  ins^urance  policy  wherein  and  whereby  Ms  life  -was 
insiured  by  defendant  company j   and   that  attached   to  said  policy 
and  made  a  part   thereof  was  a  supplemental  Gontract»  wMoh  was 
captioned,    "Total  and  PeriKinent  disability  -  WAIViilR  OT  PR)5MItai& 
AHD  PAYir^lfT  0?  MOTfHLY  I^OIO,*  and  contained   the  following 
persinent  proTisionss 

'jmiROVOllTMS  l3.Tf^i  ISSmAWi  COMPAirr 
"nr  OOHaiDiKATIOK  of  the  application  for   tMs  Contract, 


(^BQl 


•  Jii^i.i4,li.<• 


•al7orr  r.  heli 
)0  eijjlli^   Ali^  ISOtt 


0  .■'•rv>jT  0. 


i>-tDfl  r*:  ni   it 


il  floJtdA''  ni  ilsoqqs  asoio  lit 

sdi   lo   .!5aq   u-rt  Jrtofljsoirt  s»,;  ni   afeirXoni  o;;    i'TjifOo  Xali#  mI^ 
mua  'Mit  ax  y.sltoq;  &Jtit  f  h^nXsiaaB  sssAOsfe 

a«i7  s'iiX  --..    (,.;--...>.     ..     ........ jjubi-  \'.oJ.X'       ■'^'^^Txranl  n^s  aUrf  oJ 

•  ivcnq  ^naaJtJaaq 


-2- 

ae   contained  in  the   application  for   ST.id  rolicy,    the   latter 
■being  the  "basis  for  the   issuance  hereof »   and  in  Gonsideration 
of    TIGHT  dollars    and  JllTl-rj  cents,   payaljle  AHIT  as  an  addi- 
tional premium  herefor,    such  payment  'beina  simultaneous  with, 
and  under   the    SLime   conditiont   ac,    the  ra.ifular  premium  unJer 
the   said  Policy,   excapt  as  hereinafter  provided. 

"HaK^y  AGRJEDS,   that  upon  receipt  hy  the  Uompany  at  its 
Home  Office   in  the  City  of  llev;  York  of   due  proof   on  lorniB,   whick 
will  he  furnished  hy  the  Company,    on  request,    that   the  inaurad 
has,   while   said  j'olicy  and   this  oupplomentary  Contract  ar-u  in 
full  force  and  prior   to   the  anniversary  date   of   said  Policy 
nearest  to  the   si:^:^tieth  "birthday  of   the  insured,  "become   totally; 
^^^  pei'manently  disahled,  as   the  resoilt   of  bodily  injury  or 
disease    occurring  and    orit^lnating  after   the  isi:uance   of   said 
Policy,   so  as  to  "be  prevented   thereljy  from  engaging  in  any 
occupation  and  perfonainL,  ^^.ny  lAork  for  coEip3nBfi,oion  or  profit, 
and   that   such  disahility  has   already  continued  uninterruptedly 
for  a  period   of  at   lear. t   three  months,   it  v/ill,   durinc   the   con- 
tinuance of  such  dioa"bility,   ^^**»      [Hare  foU.o-w  provisions  for 
wai-veaf    of  premiums  and  payment  of  disa"bility  "benefits.] 


"Hotvdthstnjading:  that  proof  of  disability  may  have  "been 
accepted  "by  the  Company  as   satisfactory,    the  insrured   ahtJ.l  at  any 
time,   on  demand  from  the  Company,   furnish  due  ijroof   of    \he  con- 
tinuance  of   such  disahility,  "but   after   such  disa'bility  uhall 
have  continued  for   two  full  years  the  Company  will  not  demtind 
such  proof  more   often  than   once   in   each  su"bseQusnt  year.     If 
the  insured  shall  fail  to  fumish  such  proof,   or  if  the  insured 
shall  "be  a'ble   to  perform  any   »ork  or  engage  in  any  "business  what- 
soever for  compensation  or  profit,   the  monthly  income  herein 
provided   shall  ijuaaediately  cease,   and  all  premiums   thereafter 
falling  due    shall  "be  payable   according   oo   the   terms   of   said 
Policy  and  of   this  supplementary  Contract."     (Italics  ours*) 

Plaintiff's  statement  of  claim  further  alleged   that  on 
August  4,  1933,  while  said  policy  was  in  fore®,  he  "becjims  totally 
and   permanently  disahled  as   the  result   of  "bodily  injury 
so  as   to  "be  prevented   there'by  from  engaging  in  any  occupation 
and  performing  any  work  for  compensation  or  profitp  which  total 
and  permanent  disa'bility  continued  frfflsa  said  ..ugust  4,  1933 »  for 
a  period  of  eight  months;   that  in  the  month  of  iroTem"bex,  1935,  he 
gave   defendant  due  notice  in  writing  on  forms  provided  hy  itp   that 
he  had  heccme   totally  and  permanently  disa"bled  as  a  result   of 
bodily  injury,   and   delivered   to   defendant  due  proof   of  his   dis- 
ability; and  that   the  defendant  ccanpany  became  liable  to  pay  him 
$bO  monthly  for   the  period  of  eight  months,  beginning  August  4» 
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1933 »  and   also  |;92«81  paid  "by  Mm  as  premium  on  his  policy  during 
said  period   of  his  disalsility* 

Defendant's  affidavit   of  merits,   after  admitting  the 
issuance   of   the  policy  to  plaintiff,   denied   th;at  it  received   dua 
proof   that  the  insured  "beoame   totally  and  permanently  dieablad 
so  as  to  he  prevented  frcaa  engaging  in  any  occupation  or  per- 
forming any  "sfork  for  compensation  or  profit.     It  further  denied 
that  plaintiff  was   or  is   totally  and  permanently  disabled  so  as 
to  he  prevented  frwa  engaging  in  any  occupation  or  performing  any 
work  for  compensation  or  profit.     It   then  alleged  that  plaintiff 
was  not  and  is  not  now  totally  and  permanently  disabled. 

Plaintiff  is  in  the  ladies*   ready- to-vsar  husiness  and  is 
forty  years  old  and  married.     On  August  4,  1933,  he  was  in  a 
collision  at  Goateaville,  Sanasylvania,  in  which  hit:  arm  vias 
hroken  in  five  places.     He  vas  ti.ken  to  the  Goatesville  Houpital, 
where  an  operation  was  performed  on  his  arm,  which  was  then  placed 
in  a  oast.     He  remained   three  weeks  at  that  hospital  and   tlien 
returned  to  Ghicago.     After  heing  in  Chicago  for  ahout  ci  Vifeek  he 
•went   to  Mount  Sinai  Hospital  for  treatment  for  thre^e  weeks.  Ee 
was  not   able    to  use  his  ana  for  a  period   of  eight  months  after 
the   accident.     He  had  some  gall  hladder   trouble  after  he  came 
"back  from  uoatesville.     He  eno^-ged   in  no  g-ainful  occL5>ation  during 
the  eight  months  suhsequent  to  A.ugust  4,  1953.      -M^n  he  returned 
to  his   employment  after  said  period,  he   \^s  paid   the   same   salary 
of  Ci'QC  a  week  tlaat  he  had  received  hefore   the   axscident. 

It  must  be  "borne  in  raind  at  the   outset   that   the  incuiauoe 
policy  under  c  cmsideration  is  not  an  ordinary  accident  and  health 
policy  \/hioh  provides  coverage  for  partial  or  total  disability 
of  either  a  temporary  or  permanent  nature.     The  evident  purpose 
of   the  supplemental  contract  providing  for   the  payment  of   total 
and  permanent   disability  benefits,  which  «Jas  issued   to  plaintiff 
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upon  the  payment  of  an  additional  annual  premium  of  $8 .15  and 
made  a  part  of  his  life  ineurance  polioy,  was  to  protect  Mm 
from  financial  loss  caused  by  disability  of  the  charc.cter  speci- 
fied in  eaid  contract.   That  plaintiff  was  totally  disabled  for 
a  period  of  eight  months  is  not  seriously  questioned,  but  it  is 
stated  in  defendant's  brief  that  it  "refused  to  make  the  payments 
sued  for  here  for  the  obvious  reason  that  the  disability  was  not 
a  permanent  disability."  Therefore,  the  vital  question  presented 
for  our  determination  is  the  meaning  of  the  word  "permanent"  as 
used  in  a  contract  of  the  chara-cter  now  before  us,  conatrued 
according  to  its  nature  and  in  relation  to  the  subject  matter  ef 
the  contract. 

A  contract  of  insurance  containing  provisions  practically 
identical  with  those  contained  in  the  polioy  here,  including  the 
provision  for  the  payment  of  benefits  for  total  and  permanent  dis- 
ability, was  considered  and  passed  upon  in  Maze  v.  J  qui  table  Li  j'.g. 
Insurance  Co.  of  Iowa,  246  M»  .v*  737,  188  Minn.  139.  There  the 
court  said  at  pp.  141-2-3-4,7-8  and  152,  of  the  latter  report: 

"For  a  period  of  23  months,  from  about  June  2,  1929,  to 
about  June  1,  1931,  plaintiff  by  reason  of  an  infirmity  was 
totally  disabled.  On  October  19,  1929,  he  filled  out  and  gave 
to  defendant  proof  of  disability  blanks  furnished  by  defendant 
and  thereby  made  claim  for  disability  benefits  on  the  basis  that 
he  was  totally  and  permanently  disabled  aince  Jxxne   30,  1929., 
such  disability  then  having  existed  for  more  tlian  60  days.  It  is 
conceded  that  during  said  23  months  plaintiif  v/ab  totally  dis- 
abled. The  difficulty  is  whether  such  disability  was  permanent. 
Plaintiff  claimed  in  his  sworn  statement  that  it  was.  At  t;he 
time  when  he  furnished  such  statement  neither  he  nor  his  doctor 
knew  how  lon^  his  disability  v*ould  continue.  ..bout  19  months 
later,  on  or  about  June  1,  1931,  the  disability  had  ceased,  and 
soon  thereafter  plaintiff  resumed  his  business  as  a  dentist.  This 
action  was  commenced  about  October  1,  1931. 

"The  theory  of  the  plaintiff  is  that  the  conceded  total 
disability  which  had  continued  for  more  tlitm  60  days  and  contin- 
ued to  and  existed  at  the  time  he  made  such  proof  of  claim  for 
disability  benefits  and  v/as  then  of  an  indefinite  duration,  was 
permanent  within  the  language  of  the  policy.   This  defendant 
denies  and  suggests  that  since  the  disability  cear.ed  before  the 
commencement  of  this  action  plaintiff  cannot  recover  upon  the 
theory  of  total  and  permanent  disability  within  the  language 
of  the  policy. 
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"A  literal  construotion  of   the  words  'totally  disatled 
***  6  0  that  he  will  therehy  he   permanently i  wholly  and  contin- 
uously prevented  from  ancaf-in^  in  rny   occupation*'    etc.  v/ould 
neceBBarily  preclude  plaintiffs  recovery. 

"It  may  he  noted   that   the  words   ♦totally  disabled'    vhen 
used  in  such  a  policy  are  not    to  he  literally  construed   so  as   to 
mean  a  state   of  absolute  helplessness,  hut  rather  a  utate  of 
inability  to  do  all   the   Guhr>tn.ntial  and  matoilal  acts  necessary 
to  the  carrying  on  of   the  injured' c  calling  in  suhst^jitially  his 
customary  and  usual  manner.     79  A.  L.  R»  Anno.  857.     This  ie 
recognized  as  the  liberal  rule  of  construotion  which  is  followed 
in  Minnesota.     Garr^on  v.  ITev  York  L.  Ins.  Co.,   162  Minn.  458, 
203  IT.    u.   209.     In  other  words,  under   such  liberal  construction, 
total  disability  to  eng-age  in  any  occup;  tion  or  v/ork  for  com- 
pensation or  profit  does  not  mean  that   the  insured  person  must 
be  wholly  helpless.     Ho  may  be   able   to  perform  some  parte   of  an 
occupation,   yet  he  may  be  held   to  be    totjilly  disabled  unless  he 
is  able   to  rjerform  the   uubstr.ntial  or  material  parts   of   Guch 
gainful   occupation  or    ..ork  with  rscsoneble  continuity.     Mlson 
Y»  Metropolitan  L.  Ins.  Co.,   187  Minn*  462,  245  N«   w.  82(*     rnis, 
however,  is  important  in  this  case  only  as  indicating  the  ten- 
dency of  the  court   toward  liberal  construction* 

"JOefendant  says  that  plaintiff's  disability  was  tenipor- 
ary,  which  is   the  antithesis    of  permanent.     Permanent  usually 
means  forever,  an  absolute  perpetuity,   something  continuins  in 
the   same   state   or  without  any  change   that  destroys  form  or 
character,   something  lasting,   soaething  to  remain  as  it  is,  an 
antonym  to   temporary* 

"We  are  of  the  opinion,  hovjever,   that  the  laeaninc  of   the 
word   'permanent'    as  used  in  a  contract  of   the  chara.cter  now  before 
us  is   to  be   construed  according  to  its  nature  and  in  its  relation 
to   the   subject  matter   of   the  contract*      (Citing  oases.) 

"Defendant  agrees  to  waive  payment  of  premiums  and  make 
the  monthly  payments  under  specific  conditions,  and  vjhen'(  •i>uring 
the   continuance   of   such  disability.'      This  language   does  not 
indicate    that   defendant  meant   to  say  in  its  policy  that   the   dis- 
ability must  last  forever,    to   the  end   or  for  life.     But  it   uould 
seem  frcm  this  and  other  provisions    that  defendant  rather  ccn- 
teciplated   that  if  plaintiff  was   so   totally  disabled  for  a  period 
of   CO  days   -  apparently  a  waiting  period   of   that  length  -  the  in- 
sured v/ould  be  in  a  position  to  claim  pennanent  disability. 

"But  there  is  another  still  more  persuasive  provision  in 
the  policy  which  reads: 

"'The  compejiy  moy  at   any  time   and  from  time   to  time,   but 
not   oftener  than  once  a  year,   demand  due  proof  of   such  continued 
disability,   ajid  upon  failure   to  furnish  such  proof,   or  if  it 
appears   that   the  insured  is  no  longer  wholly  disabled  as   afore- 
said, no  further  premiums   shall  be   waived  nor  income  payments 
made.' 

"This  clause   carries   the  implication  that   the  insurer 
contemplated   that  disability  mlQht   terminate,   in  which  event   the 
v^aiver   of  the  payment   of  premiums  would  come   to  an  end,   and   the 
insured  would  have    Lo  begin   to  pay  premiiuae   again.     It   contem- 
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plates   that   tha   diastiility,   proof   of  -.vhich  v/ovLLd   antltle    the 
incured   to   the  "benefits  provided,  mi--ht  not  lact  forever  hut 
micht  end,    and  after   the  cescf.tion  of   thcj    total  disahi.lity  the 
benefits  would  oease.     This  provision  iau::t  also  he  read   in 
connection  vith  the  words   v.hich  provide  for  the  vlOO  mon^hiy 
payments    'during  the  continur.nce   of   ouch  disability.' 


"V/e  are  of  the  opinion   that  the  jiuthorities   i^upporu   ths 
conclusion  that   in  innur-?jiCH  p;.  rl.':.nce ,  when  ussd   in  Buch  a  policy 
as  now  "before  us,    the  ?.'ords   •totally  and  pejnaaanently  disschlad* 
contemplate  a  disability  at   the   time   of   the  crmtinuanoe  --f   tha 
claim,   which  r'sasonably  Gatieiiey  a  fair  and  impartial  mind   that 
the   in'oured   ic   then   totally  disabled  and  may  re-sonably  be   expected 

to  continue   in  Buch  condition  for  at  least  an  indefinite  period 
of  time.      ITie  vital  question   thus   involved  must  be  determined   on 
the  evidence   in  each  individual  cafce.     It  aeceaearily  follows   that 
such  a  policy  contemplates    the   accrual   of  liability  for  instalment 
payments  und;r  conditions   ohich  may  aveniually  prove    temporary 
only,   although  at  the   time  indicative   of  permanency.     As   said  in 
the  Hawkins  oase,   205  Iowa,   760,   763,    218  N.      .  S13 J 

"'Fairness  to  the  policyholder  requires   that  reasonable 
evidence   of  permanency  be  accepted,   and  the  benefit  paid,   so  long 
as   tstich  apparent  permanency  exists;   but    that,   if  it  later  appears 
that  the    seamin-^  permanent  condition  is  not  such,    then  the  company 
shall  be  no  longer  held   to  continue  paying  benefits,*    ^<*k- 

"If   an  insured,   under   such  a  policy  as  here  involved, 
has  been  totally  disabled  for  a  period  of   60  days,  and  proves  by 
competent  evidence   the  nature   /md  character   of   s;uch  disability, 
as  far  as  is  known   or  may  roasonably  be   ascertained,  and   tlruit  it 
would   probably  or  may  continue   i'or  life,   or    :hat  its  duration  may 
reasonably  be   expected   to  continue  indefinitely,  he  is   entitled 
to  recover  installment  pajrments   as   one  v;ho  is   totally  and  per- 
manently disabled,      'ubseciuent  recovery,   even  before   trial,   does 
not  destroy  the   insured's   cause   of   action,    thouah  i  r.   terminates 
the   accrual   of   subsequent   instalment  pajrments   thereunder.     The 
insurer  iu  not   required   to  pay  aftar   the   disability  ceases,   and 
it  is  adequately  protected  by  the  language   of  the  policy.      Total 
and  permanent  disability  under   such  a  policy  c  cnteniplates  a  physi- 
cal  or  mental  condition  as  a  general  rule  at   the   time   of   the  mff.king 
of    the   claim,  but  not  necessarily  confined    theret©^  and  relating 
to  the  period   of   the   duration   of   such  alleged   disability,     Each 
case  must   stand  upon  its   orcn  merits,   and   the  evidence  UBually 
presents  a  question  of  fact* 

"Such  is   our  conception   of  what   the  parties   to  such  a 
contract  mu-t  h^ve  had   in   their  minds.     It  provided    that   the  in- 
sured  should  have   the  benefit   of  his   seemin^i  condition  ?/hile  it 
continued,  but  it   protected   the  insurer  atj;  inst  payments  if   the 
condition  proved,   as   possible,    to  be    temporally*     ^"^  fair  inter- 
pretation  of   the   policy  is   that   the  parties   intended  payment  to 
be  made   as  long  as   on  app   rent  permajiency  lasted;   and  that  if 
time  proves   such  seeming  permanent  condition  is  not   such,   then 
payments  cease." 

In  Johnson  v.  Mutual  Trust  Life  Ins.  Co.,   269  111. 
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App.  471,   in  passing  upon  a  supplemental  insurance   contract  vfhich 
contained  proTisions  for  benefits   on  account   of   total  and  per- 
manent disability,    the  court   said  at  pp»  474  and  475: 

"It  is  urged  by  the  appellant  that  the  appellee  cannot 
recover  unless  he  Iw-z  established  that  he  mil  be  disabled  the 
remainder   of  his  life. 

"If   that  was  the   intention  of   the  insurance  company  in 
entering  into    the  contract   of  ineurejice,    then  it   vould  ba  very 
difficult   to  determine  whether   or  not  appellee  was  permanently 
disabled,   in  view   of  the   terms  and  conditions   of   the  policy, 
until  after  his    death. 

"This  contention  cannot  be   sustained  because   the  pro- 
visions  of   the   policy  -  v/hich  is   the  contract  betvjeen   the 
parties  -  makes  no   such  retiuirement,     Undor   the  paraf,:raph  'Waiver 
of   premium'    it   is  provided   that   '  the  c  cmpany  tvill»   during  tbe_ 
continuance   of   the   disability,  X'V a ive"  payment ,'    e to . 

"Under  the  paragraph  'Income   to  Insured'    it  is  provided 
that  'the  company  will,   durinf:  ***  the  continuance  of  such 
disability,   pay'    etc  • 

"Under   the  paragraph  'Hecovery  from  idsability'    it 
is  provided   that   'although  the  prpof_  of   total  and  permanent 
disability  may  have   oeen  accepted  by  the  ooiripany  at-   cabis- 
factory       *  and  if  it   shall  appear   ***  that   the   ineirred   is  able 
to  perform  work,   etc.     ***  no  further  premium  will  be  7»aived  or 
income  paid.* 

"Thepe   provisions   clearly  demonstrate   that   the  conten- 
tion no^v  made  by   the  complainant  is  not  in  harmony  v.ith  nor 
contemplated  by  the  provisions   of   the  contract.     It  clearly 
indicates   that   the  parties   intended  by  this  contract   that 
whenever  it  should  appear   thp.t  the   ijlaintiff   \.aB    totally  disabled 
and   that   such  disability  v/ould,    so  far   as  it  was  i)ossible  to 
ascertain  at   the   time,  be  permanent,    the  insured   should  receive 
the  income   and   have   the   premiums   waived   as  provided  in  his  policy, 
from  the   time  such  fact  is  determined  until   the   insured   recovered 
or   died.     No   other   reasonable   construction  can  be  given  the  provi- 
sions   of   the   policy  in   this  case,  and   we   are   unable    to   see  how 
any  other  contention  could  be   raised,  and  how  the  appellant 
company  could  hare  had  any  intention  othr  than  to  pay  the  income 
other   than   the  fact   th;:t  if  at  any  other  period   the   insured  became 
totally  and   permanently  disabled   as   defined  in   the   terms   of    the 
contract   that  he   'Should   receive  pay  for   the   time   that  he  was 
so   totally  and  permanently  disabled.     If    that  was  not   the  inten- 
tion, v/i-iy  was  it   put   in   the     olicy  as   a  part   of    the  contract  of 
insurance   that    the  company  could  at  tiny    time  have  the   insured 
exBonined   tc  aiicertain  vjhather   or  not  he   tsras   disabled    totally  and 
permanently  from  engaging  in  any  gainful  occupation?" 

In  discussing  a  like  provision  in  an  insurance  contract 

^^  Prudential  Ins.  Go*   of ^onerioa  v.   forger,   86  ?ed.   (2d)   446, 

it  -■sa.B  Said   a.t  p.   44 7l 
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"The  insured,  however,  h<ii.  never  "been  held   to  such  a 
narrow  and  rectrictac?  me.-inin;:.   oi"   the  v/ord   •permt^ent'   when 
seeking  Taenefits  under  a  policy  providinf;  x"or  payments  v/hen 
permanently  disahled,  hut   rather  has  been  permittsd   recovery 
upon  proof   of  a  condition   that  would  appear  at   the   time  to  he 
reaeonahly  certain  to  continue.     John&on  v.  Mutual  Trust  Life 
Ins.  Co.,   269   111,  ..pp.  47;      victor  v.  j'rudential  Ins.  Co., 
284  111.  App,   90,   1  1>I.  J.    (2d)    441J      Starnea  v.   U.    ...    (]i.C.) 
IS  F.    (2d)    212;     Mut.   Life   Ins.  Go.   of  E.  Y.  v.    ..heatley,   243 
Ky.    69,   47  S.    .  .    {2d)   961.     He  ha.3  never  been  held    to  the 
duty  of   esitaoliEhing  a  condition   the.t  would  not  under  any  oir- 
cumptonces  yield    to  treatment  unC  muiit  forever  remain  steadfast. 
It  would  he  unrecsonable   tlaat  he  he  reLuirea    uo  exclude  all 
posBihility  of   improvement   to  entitle  him  to  prevail." 

These   authorities  are   typical  of    those  which  c<aistrue 
most  li'berally  the  meaninr;  of   the  word  "permanent"  as  used  in 
such  policies.     It  will  he  noted   that   they  hold   tliat  ttnder  a 
policy  providing  for  waiver  of   premiums  and  hensfit  payments 
to  the  insured  for  total  and  permanent  disahility  the  word 
"peiTnanent"   should  he  interpreted   to  allow  recovery  upon  proof 
of  a   condition  that  mil  be   reasonahly  certain   to  continue  in- 
definitely or    that  has   the  appearance   of  permanency. 

But  even  tinder   the  most  liheral  interpretation  possible 
of   the  language  contained  in  plaintiff's   supplemental  contract^ 
is  he   entitled   to  recover?     while  his  major  injury,   an  arm  hroken 
in  several  places,   resulted  in  his   total  disahility  during  the 
period  heretofore  mentioned,   there   is  nothing  in  the  nature  or 
charrcter  of  hie  injuries  as   shoTira  by  the  evidence  that  gave   thea 
even  the  appearance   of  permanency  or    that  indicated  a  condition 
that  would  continue  indefinitely,     buch  a  sho-i^lng,  at  least,  is 
requisite  i^or   the  recovery  of  disability  payments  under  the   terms 
of  the  policy,     -iven  his  attending  physician  in  his  certificate 
attached   to  plainciff'D   statement   of  claim   oo    the   defendant  company 
in  answer   to  the  question  on   said  certificate,    "If   wholly  disabled 
at   the  present   tiae    [Hoveniber   24,   1933]  please  give  your  opinion  as 
to  T/hether  total  disability  be  permanent  or   tempo raryi"!   answered, 
••Temporary.*      «e  are  impelled   to  hold  tmder   the  evidence  submitted 
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that   plaintiff's  disaMlity.  while    total,   wae   temporary  and 
not  permanent  as  Gontemplated  by  his  contract  of  insurance 
with  defendant  and   that  no  recovery  can  he  had   therefor. 

In  the  view  v/e   take   of   this  case  it  is  unnecessary  to 
discuss   or  pass  upon  plaintiff's  cross  appeal. 

ffor  the  reasons  stated  herein  the  judgment  of   the 
Municipal  court   of  Chicago  is  reversed  and  judgment  is  entered 
here  in  favor  of  defendant  and  against  plaintiff. 


Friend)  P»  J.f  and  Bxurket  J.,  ooiour* 
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CLAUDE   W.    B.    HOLMv^, 

Appellant, 

vs. 


API»tffc"A)M 


2^ 


INDlA]\IAPOLi:..   LIFE  INSURANCE  CO.,/  )|f"'^'*^\        / 

a  corpor.,    and  SiiMUEL  B.    SEMELICK,  )i         I        *     MUNIuIjP^^L  COURT 

LOUIS  SUllKINS  and  JACK  H.U)E30N|  )\V, 

dolnp:  business  ae  a  oo-partner-f  )  OF  CHICAGO 

ship,  S  ) 

Appellees.  )     29  7  loA.   6  49 

MR.  JUSTICE  SULLIVAN  DELIVERED  THE  OPINION  OF  THE  COURT. 

By  this  appeal  plaintiff,  Claude  V7.  B.  Holman,  seeks  to 
reverse  a  Judgment  rendered  in  favor  of  defendants  upon  the  verdict 
of  a  Ju-y  finding  the  issues  against  plaintiff  in  an  action  brought 
by  the  latter  to  recover  damages  for  the  loss  of  personal  property 
belonging  to  him  which  had  been  stolen  during  his  absence  from  a  room 
occupied  by  him  in  defendants*  hotel.  The  suit,  originally  instituted 
against  others  in  addition  to  the  present  defendants,  was  dismissed  as 
to  all  except  Samuel  B.  Senelick,  Louis  Surklns  and  Jack  Hadeson,  co- 
partners, operating  the  Brookmont  Hotel. 

Plaintiff's  statement  of  claim  alleged  substantially 
that  defendants  operated  an  inn  kno^m  as  the  Brookmont  Hotel  at  3953 
South  Michigan  avenue;  that  on  and  prior  to  October  1,  1936,  he  was  a 
traveler  and  as  such  was  received  into  said  inn  as  a  paying  guest  by 
the  said  defendants,  together  with  his  goods,  chattels  and  personal 
effects;  that  it  was  defendants'  duty  to  "keep  said  goods,  chattels 
and  personal  effects  of  the  plaintiff  in  a  safe  and  secure  condition;  •• 
that,  notvithstanding  their  duty,  defendants  negligently  allowed  and 
permitted  his  belongings  to  be  taken  from  his  room;  and  that  at  all 
times  he  exercised  due  oare  and  caution  for  the  safety  of  said  be- 
longings. 

Defendants'  affidavit  of  defense  admitted  that  they  were 
innkeepers,  denied  that  plaintiff  was  a  traveler,  stated  that  his  be- 
longings were  kept  safely  and  securely  and  denied  that  plaintiff  acted 
I'yith  due  care  and  caution  for  the  safety  of  hie  goods  and  property. 
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Plaintiff  la  a  lawyer  and  has  besn  secretary  vw  v««,»5^*„„„ 
I  man  Arthur  <•  Mltohall  sine©  January,  1935,  He  testified  that  he  had 
no  permanent  home  anywhere;  that  he  lived  at  the  Brookmont  Hotel  on  and 
off  for  several  years;  that  he  wae  subject  to  leave  said  hotel  in  the 
City  of  Chicago  when  ordered  by  the  CongresEman  to  do  so;  that  he  was 
living  at  the  Brookmont  Hotel  on  October  1,  1936,  having  checked  In 
there  the  last  tl^jie  about  July  1,  1936;  that  prior  to  that  time  he  liv- 
ed In  the  City  of  VashlnfTton,  0.  ;.,  from  January,  1936,  \mtll  he  made 
a  trip  to  Europe  In  May,  1936;  that  vhen  he  returned  from  Europe  he  dis- 
embarked at  New  Xork,  stopped  over  In  Washington,  D,  0.  for  a  day  or  so 
and  then  came  on  to  Chicago;  that  .Then  he  arrived  at  the  Brookmont 
Hotel  In  the  early  part  of  J;ily,  193a,  he  talked  to  the  general  manager 
thereof;  that  she  asked  hlra  ho^  long  he  Intended  to  remain  at  the  hotel 
and  he  told  her  that  he  did  not  know  as  his  plans  were  Indefinite;  that 
"I  said  if  the  hotel  takes  care  of  everything  I  may  stay  until  I  go 
back  to  Washington; "  that  "I  told  her  that  was  also  Indefinite  as  the 
Congressman  would  have  charge  of  the  Western  Division  of  Colored  voters 
for  President  Roosevelt  and  at  that  time  they  were  thinking  of  having 
headquarters  In  New  York  and  If  he  did,  I  would  have  to  go  to  New  Xork 
and  for  that  reason  my  stay  would  be  Indefinite,  I  didn't  know  how  long]" 
that  "she  told  me  everything  would  be  all  right  and  I  would  take  546 
f  *   "  that  the  rent  wae  $4.00  a  week;"  that  "I  didn't  say  whether  I 
would  stay  there  a  week  or  month  or  how  long  but  X  paid  for  the  week; " 
that  "I  occupied  room  346"  until  "after  the  room  was  burglarized;" 
that  he  paid  for  the  room  weekly.  In  advance;  that  "I  left  the  room  on 
the  let  of  October  tl936l  going  to  work  and  looked  the  door; "  that  I 
was  then  working  as  "Office  Manager  for  the  Congressman  at  139  Wo. 
Clark  Street,  *  ♦  «  where  we  had  the  •'/estem  Division  of  Colored  Vot- 
ers for  President  Roosevelt; "  that  after  he  locked  the  room  door,  he 
left  the  key  at  the  desk  on  the  main  floor  of  the  hotel;  that  "I  came 
back  that  day  as  it  was  pay  day  and  got  my  check  jut  jf  the  mall  but 
I  didn't  go  up  to  the  room  *  *  *  picked  up  my  mall  and  left; *  that  he 
did  not  go  to  his  room  again  on  October  1,  1956  "until  later  that  nlgi 
wh«n  I  went  in  to  ko  to  bed  *  *  *  at  least  12:00  or  It  might  have  beei 
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« •><.-.>«  sirfj  lot  bXjwi  I  f^  s^oX  ^cd  to  d^fiioB  to  3ts»w  A  •nail*  ^ta^^a  fiXircwr 

;5»aJhtal3|rMrrf  sow  •co«t  »rt»  i9»le"   tt^tttf  "d^C  «oo^  &9lq0»9e  I"   tadi 

00  Kocrt  9rif  *1«X  I"   SzdS   \0oiiAvb1a  ni   «xX!i«»«r  mi<fyi.«dt  to\  blB(\  Bd  iBdi 

I  SejiS  *\no»b  9di  b9TlttGl  bn,i  ifiow  e»  »nios  C«*5<?XJ  indoioQ  to  t»t  •d* 

.o'fj  OCX  ia,  njut^Bsrt^oO  ad}  to^  lA^aiuftjii  •ei'tlO'*  ««  ignlJftow  nf»dt  tarn 

-JoV  beioXoO  lo  nolslvKI  tn^ttmv  md9  bad  »w  <»'t?»rfw  •  ♦  •   ^i^oniZ  ii»I 

«d  «toofi  Moot  9di  &«3t9oX  ad  t9*t«  tAds  ";*r»T«aooH  ^nsJbiavTi:  lot  ate 

•UAO  1»   J«d»   iX»}cd  •riy  lo  tooll  nljui  *«?  no  }(p«>J!>  »d*  *«  t'Jf  p^^  *t*X 

tud  tiMt  »d*  \c  Iflfo  tlotao  v"  'o?   bf""'  vv    Vi\a  ftisK   fi  eji  ^^  jarij  oteatf 

«d  ;fAdif  "  U1.«X  bstM  Xlefl  ^  ^  6«2ial.'-  .  ci  *^i  oi  qu  og  i*abtb  Z 

in  ^jidi  i«^«X  XX^nw"    8S€X   «X  ^atfo^/oO  no  ttlMy*B  isocn  aid  ot  ot  toa  btb 

lead  s^jMI   ;rjri:niffl  ;fi  to        ::il  *a»aX   *a   •   -    "  bod  ci   or.  o*  ni   Jnf»w  I  n«rtw 
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later; "  that  "the  room  had  been  turned  topsy  turvy  and  my  personal  papers 

were  all  scattered  about  the  room  *  *  *  sailed  lauddry  was  all  over  the 
floor  *  *  *  every  piece  of  paper  had  been  moved  from  the  position  I  left 
it  in  *  *  *  my  suits  and  everything  of  value  was  gone;"  that  the  door  of 
his  room  was  closed  and  looked  "when  I  came  back  as  when  I  left  and  the 
maid  had  not  made  up  my  bed; "  that  he  opened  the  door  with  his  key,  which 
he  had  received  at  the  desk  on  his  way  up  to  his  room;  that  the  windows 
of  his  room,  which  he  had  closed  before  leaving  in  the  morning,  were  half 
way  lip  from  the  bottom  and  "the  screens  were  out  and  they  were  not  out 
whenfl  left;"  that  "I  went  immediately  back  downstairs  and  told  Mr, 
Walker  who  was  on  duty  at  that  time  *  *  *  i  asked  him  to  call  the  manag- 
ers and  the  police  and  he  said  he  had  no  authority  and  that  the  owners 
objected  to  being  disturbed  at  night  about  anything  that  happened  during 
ti»   night  *  *  •»  I  called  the  police  myself;"  that  when  the  police  arrived 
„J*iey,  as  well  as  the  manager,  housekeeper  and  the  bell  boy  who  was  on 
Tluty,  went  to  his  room;  that  the  maid,  whose  duty  it  was  to  take  care  of 
his  room, was  then  sent  for;  that  while  all  of  those  mentioned  were  in 
his  room,  Mrs.  Reed,  the  manager,  said  "the  owners  of  the  hotel  would  be 
responsible  and  I  need  not  worry  *  *  *  they  woulci  take  care  of  the  loss;  " 
and  that  in  August,  1936,  when  he  was  leaving  the  hotel  to  make  a  trip 
to  Topeka,  Kansas,  he  stopped  at  the  mana cer's  desk  and  said  "I  am 
leaving,  and  asked  if  she  would  take  care  of  my  things  *  *  *  she  said 
I  will  see  that  everything  you  have  will  be  all  right  as  long  as  you  are 

with  us, "  He  further  testified  that  the  aggregate  value  of  his  clothing 

al 
and  other  perscoij/property  taken  from  his  room  was  $401,30, 

the  rooms  throughout 
It  appeared  that  all  of  the  doors  of/ the  hotel  were 

equipped  with  new  Yale  locks,  supposedly  burglar  proof;  that  when  plain- 
tiff returned  to  his  room  that  night  there  was  nothing  wrong  with  the 

not  been  ,     . 

lock  and  the  door  had?toa(i9!n/''Jimmled;  "  that  there  were  only  three  aeys  to 

the  door,  one  which  the  plaintiff  used  and  left  at  the  hotel  desk  when 

he  went  to  work  that  morning,  a  pass-key  used  by  the  maid  who   took  care 

of  the  room  and  a  key  that  always  remained  at  the  desk.  The  maid  who 


"isqaq  tsnovjiaq  %m  ■  <  'Ca<ltr;t  bsniiui  aeeCt   bsai  soot  frfJ"    iaxii  "  ;i8^«l 

eri*  19^-0  £Xj8  saw  -^'tnnuaA   jeltos  *   »  ♦  aoot  mii  iuo^a  hei&i^AOB  ila  eisw 

il9l  I  noicftaoq  ^•'^•'    ■nr-nt  btvom  n-iflu    nril  -iSc-.-rr   !):c    ■tfje/r:  viavs   •  *  *  looll 

to  tooi)  sriJ   J'lic  a£W  9»X  -         ,  ni   *i 

^#  otiii  i'ifiL  1  rofiv/   .jf.  jiaad  91:  -  joIo  sbw  aoon  el 

^  &9fl9G[0  exi  *xiri*  "  jbscf  vfl!  qv  sbam  *on  Bjjrf  blAB 

avobalim  ail..  ;  1*  Jfi  jbsvlees'i  barf  r> 

tuo  ion  etSK   ^sri?  rn,.    .u'.;   7-i!>       r,,?',. ,:         •li"    PHB  aoJ'JGcf  sriJ  moil  qlf  T-^" 
.iM  ftXo?  J^HB  <?iia<J'"^''">'   ><>>   rf  v.lBisiibfimil    J^ri'?,'    I"    *3rf*   " '.Jl:©!  llnflrf"? 

-*&i:...r;m   r>.f.t    .'':.c    ^"    l'Ix:  *    ?>Eit    r'  .-/UD    no    BAW    odw  nsJflj-. 

i^  esiloq  sd^  Sua  •!• 

;^)fll'iu&  5»n9qq£.::  cfrri/JaUb  ^^nlatf  oJ  &©*09[,tfo 

bftviiiB  ssIXeq  9riJ  iwrir.-  :t/ixl:i      ■  -loq  ari?  f>9ll»9  I  »  *  •  Jd^ln  •<* 

no  a*w  oriw  -.  oaeauori   ^19•^&aMm  otii  a  a  XX9W  sa   ,^exfcU 

to  91  Ao  aaUsSf  ov'  Jari*   ;jioc«  slri  o*  *ne»   tX*w^ 

nX  •■sew  fis«cirr:n;.>  encaij    ic  us  e.,  iAw   /^jd*   ;net  *n98  nerf*  as»r,ao<rt  tiri 

9C!  i)Xi;ow  l9*crfi  ejcicf  V    -"°-"^   o'^-t'     -/-■»    ,ie^«fia»  srf*    «ii«9H    .btM   ,ao(«  airf 

"  :  .aol  gd*  to  sif-o  X'^icw  Jon   bean  I  6na  •XcTianoqeei 

ii  »j|jaBf  >rrlvB9X  saw  sil  n«iiv    ,?';.'?  l    ^c^oiJ5jWA  al  *ari*  6na 

0s;fi  I"    bi^  '  iifis  9rf;f  ia  Jbeqq  «ssafl«^   taisqoT  o;} 

blaa  9ilfl  *  tl  bs^fna  bna   ^gnAvaoX 

•oa  &e>i  aa  gaoX  8»  d'n^ti't  Xid  ecf  XX;  niditxieve  ^arfit  e9a  XXlv  I 

SoiiiJfoXo  aixl  to  ©JuXuv  atfui^eins-s  »*'-  iiiJ39*  •»ri*ii/t  9H     ".aw  tfJi^ 

Xfi 
.OS.XO^i,   saw  ooo'T  sXii  niu-^     nealB*  -^it*i9qo'jq\«iDai9q  i»ri<fo  bn^ 

srrew  Xstforl  Bit*  \tp  aioob  fidi  *n    rr.    tarfj  beiasqqa  ^I 

-nXaXq  nedv?  *!■.?{:♦    ;tooiq  i.t.lTs-^i  tub    »aiooX  sXal  w9n  dilv  b%qqlu?si 

9d^  dil.                   nifltcn  .\iii  noon  aixl  o;t  bemu#9n  tti? 

oi  9x&d  etftOi  xXilo  »i»  XB^mli.'•\^«B!(*cbari  loob  9ri*  bna  Xc 

aetix  3lB9b  X9»o4  nXsXq  oil*  riolriw  ©no  ,toob  «>. 

stao  ico»   orf«  biaa  axiJ    ic;  -                       'nnom  laritf  iiow   o*  Jnew 

oxiw  biiMB  flffr      .JlPflf)        -  -/.'I  is-x    jx  :>  I..   ?ad*  x«Jf  «  baa  boo-j  9ri* 
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was  assigned  to  take  care  of  plaintiff's  room  testified  that  her  duties 
began  at  nine  in  the  morning;  that  she  went  to  plaintiff's  root  about 
9:30  a.m.  on  the  morning  in  queetion;  that  "his  trunk  wae  open,  things 
deranged,  and  I  slammed  the  door  and  went  out; "  that  she  did  not  notice 
anything  else  unusual  and  "I  got  mad  and  went  on  out; "  that  her  key 
turned  the  look  In  the  door  that  morning  as  It  did  later;  that  she  enter- 
ed Holman's  room  again  that  evening  to  leave  towels  and  found  it  in  the 
same  condition  that  it  was  in  the  morning;  that  when  she  was  in  the  room 
in  the  morning  the  window  was  closed  but  "the  window  was  up  and  the 
screens  were  sitting  in  the  window  when  they  called  me  down  that  night; " 
and  that  she  did  not  report  to  her  superiors  the  condition  of  plaihtiff's 
room  as  she  found  It  both  In  the  morning  and  in  the  evening  of  the  day  in 
question. 

Plalhtlff's  contentions  as  stated  in  hlg  brief  are 
"that  he  was  a  guest  at  the  inn  of  the  defendants  and  that  they  owed  him 
the  duty  of  keeping;  his  property  safe  at  all  events.  However,  plaintiff 
contended  in  the  alternative  that  whatever  the  relationship  was  between 
him  and  the  defendants  (whether  that  of  Innkeeper  and  guest  or  lodging 
house  keeper  and  lodger),  defendants  were  at  least  ordinary  bailees  and 
as  such  were  liable  for  plaintiff's  loss  unless  they  satisfactorily  ex- 
plained how  it  was  lost  and  showed  that  they  were  not  negligent.  Plain- 
tiff contends  that  no  legal  explanation  was  offered  to  exonerate  de- 
fendants and  that  they  are  therefore  liable.  Moreover  plaintiff  contends 
that  defendants  expressly  contracted  to  keep  his  property  safe.  •* 

Defendants'  theory  is  that  "the  plaintiff  was  not  a 
guest  but  a  boarder  at  the  Brookmont  Hotel,  and  that  therefore,  they  are 
not  liable  for  the  loss  of  his  property  unless  it  is  proven  that  they 
were  guilty  of  culpable  negligence. " 

In  our  opinion  plaintiff's  motion  for  judgement  not- 
withstanding the  verdict   should  have  been  allowed  by  the  trial  court 
since  there  was  no  evidence  in  the  record  that  the  relationship  between 
defendant  and  plaintiff  was  other  than  that  of  Innkeeper  and  guest.   It 
has  been  repe  tedly  held  that  a  person  taking  a  room  at  an  Inn  for  an  in- 


Jworfs  ^looi  a'llltni'ilq  o*  *nft*-  arte   Jaxi*   ;anlrrTo«  sriJ  ni  en2n    ' 
Bsfi-tfi?    *fl«qo  aaw  Mmjt*  EJtrf"    *sil*    inolSs9up  ni  snintom  ori*  no   .:  . 
eoi^on  it  on  f>if)  e^   *ed*  *  \iuc  iiiew  bna  loob  »di  bBaa&Ia  I  baa   tfisgr: 
le^  --Dri  3-fld*  *;*ifd  iTO  »«*w  iojB    'Bjaa  *os  I"   nnja  Ijsi/bwcu/  sals  gniri^V'- 
-T<>Ji~s  9ilE   Jsa*    ;i»*»I  5iJb  ;?i  a^}  snifi'Tom  ?«£[*  •xooi>  9Xi?  nl  iool  9dS  batnu:!^ 
9di  til   a  bnssct  bna  »£9t:oi   svqsI  o#  ^insvs  *ad^  nlagA  bootc  a'ruaaloH  fco 
escoi  »/l;f  al   aaw  firia  nsilvy   *acIJ    ;snImoia  sdi  at  aaw  Ji  taii^  nolilbnoo  aOLBP 
9rfJ  ljn.9  qio  8«w  woftfii*    ©itt"    Ji^cf  6930I0  a«ir  wofinis  srf*  anlnioa  •rf*  ni 
"  ;ddain  t&tl^  mob  asi  bsLI&o  i£srfcf  nefli  wofinlw  sA^  nl  ^iiila   bisv  ensarto:- 
i»>^i*xli   Iq  lo  floitflbfioo  9rf#  8'Ioi^«qiff;  i9d  ot   iJioq^T  ;fon  fclJb  axia   Jari^  fenr 
^     .  &  »d*  lo  jninsv*  ©riJ  nl  htvi  ^atntoin  sxi*  al  riiJod  ?2  bnifo*  eila  bb  moc" 

•noi^aet;' 
•T»  laiTcf  bIxI  nl  fee.-tsJs  a.e  aaci;tnf>Jnoo  e'^liJnlall 
fflifi  &9WO  -saris'  ^JBd*  6n»  aJfSiiftflalafc  9di  lo  mti  f»rt*   :t^H  taftisii,  a  aaw  ari  ^adi^' 
ttlintalq   ,i9'-9WoH     .etffeva  Jtia  ;ta  sIab   Y^Jisqonq  alxi  jnlqeai  lo  xiub  at-  ' 
nsawtacf  n.as  q2x(.nrTGiJftIa*i  sd*  isva^sxiw   farl*  avi^amatfl^  aricf  al  babaoiat 
val^bol  iQ  ;taa«j?»    ;n*  •j©qf.9;-(finJ;  lo  #«ri;f  "xsiiJfldH)    a^xisdnalafi  srfj  Jbna  ■! 
ftne  'i99llsd  t^anlfj*to  taaaX  d'a  at^s   aJf!a^^»lp|)   »('r«-5)f>oX  bna  naqaai  ati/or. 
-rs  TtXIicffoAlaUBB  "^aiiJ  reeim;  aeoX  a'lliJfllalq  nol  elcfsii   ataw  xloua   aa 
-nIxilH     ,:JftesIIy<«n  ^cn  9i»w  I9di  iadi  beworla  f>na  *boI  aaw  it  mod  fianlalq 
-9b  oiiii«noxB  ot  bsTallo  aaw  noiitanalqxo  Xb^sI  on  taiicr  8i>na;fnoo  1117 
abnaJnoo  llUnlaXq  -i^vcetoa     ♦sXcfalX  aiolaieriJ  eoa  xaxl*  i^ariJ  bxia  a^nabiieir 
*  .alas  xd-ieqo'iq  slri  geojl  o*  JbaJoat^noo  xXaaaiqxs  a^fna&flale*     Jari;^ 
je  ji.,a  aaw   11/*'-.'    ■■-      :fj»    iadi  at  x'^o^dt   'a^fnaAnalsQ 
©1.8  x^di    tfttol^t  .  .    -    ..J    bna   «ifl7oH  iaoaaLt.cnS  sdi  *a  laMaod  a  iud  ^BBUf, 
^3rf.t  j^iMi?  nevotq  bX  it   'sawXnu  TE^iaqoiq  alii  lo  5aoX  sdi  lol  eXdall  Jon 

■  .•onejlXgst  ^XdaqXi/o  lo  \S£tirg  aiaw 
-?on    ,;Jnam9?»f)l;r.  ^ol  nolJoa  ii*WtttttA£q   (floliilqo  iji/o  r:I 

ihtuoo  XeiTj  »rf:r  ^cf  SawoXXa  r  ;^oll«9v  ftdt  r\atbnat9ditv 

n?»«w*»d  qldBciot^Blst  «dt  tatLt  fc'iwsdi  a/ia  nk  aonaAlva  on  aav  atari*  eonla 

il      .*oai;s  bas  teqse>[njil  lo  inAi  nc^i  tori^o  aav  llltfnlaXq  6na  cfnaftnalal* 

-  "1  tint  na  ia  «ooi   a  snlJfr.J  no^tpq  e  .tBrt;t   bXari  14X6©*  saai  nflacf  aari 


aeflnlte  time  with  the  option  of  leaving  at  any  time  he  desires  is  a  guest 
of  such  inn  and  the  Innkeeper  is  liable  for  any  los.  of  property  sustained 
by  the  guest  in  the  absence  of  the  latter's  negligence.   (Hancock  v,  R^Ma. 
94  lU   Y.  l;  Bullock  V.  Adair,  63  111.  App.  30;  Moon  v.  Yarlan,  147  111. 
App.  383;  and.  Burdock  v.  r,h1  o»f^o  Hotel  Co.,  17£  111.  App.  185. 

It  appears  from  the  evidenceii  heretofore  set  forth, 
that  plaintiff's  stay  at  defendants'  hotel  was  indefinite  and  uncertain  ai^ 
that  under  his  express  contract  with  the  general  manager  of  the  hotel  his 
property  would  be  safely  cared  for,  regardless  of  ho.  long  he  continued  to 
remain  at  the  hotel.  One  of  the  leading  cases  dealing  with  the  question 
of  whether  one  living  at  a  hotel  is  or  is  not  a  guest  is  Hancock  v.  Rgnd 
,uora,  .herein  General  Hancock,  whose  wife  was  plaintiff  there,  contracted 
to  stay  at  a  hotel  in  New  York  "until  the  next  following  Spring  or  Summer, 
provided  everything  was  satisfactory,  and  provided  also  he  was  not  sooner 
ordered  away  on  military  duty. «  In  that  case  the  court  said  at  pp.  5,  5, 
7  and  9: 

bound  to  remain  for  even  an  entire  day,  the  J^^^f  ^^rhotel,  so  also  if 
satisfied  he  and  his  J^^^^  ^JS.^f  g!^e   Itrested  with  him  in  these 
ordered  elsewhere  he  had  a  right  to  ^^^J^*  ^^^Jl^"^  Xt  was  a  fluctuating 
contingencies  to  do  and  act  exactly  as  ^J /^^^^JJ-   and  it  cannot  be  said 
agreement,  depending  upon  his  om   ^^^Jl^^^ny^P^oillc  time  whatever.  *  *  * 
that  the  minds  of  tl^^P^^*J^%^^^,!^^*?,JSle'?o  respond  to  the  call  of  his 
He  w  s  necessarily  a  transient  person  ^^f  ^^ J^iJy'S?  himself  and  family, 
superiors  at  any  moment  ana  to  change  the  locality  oi 

«As  we  have  already  seen,  the  General  being  ^  -o^dier  and_ 
liable  to  be  called  to  distant  ^^^,f  ^^^l^^^^^rsl  ^d  no  residence  in  the 
ment,  and  thus  obliged  to  «l^"S%^i^^f  f  StS  aSIiting  orders,  wlU-^  the 
^rgL'to^Ca^v^  ^y  mrn?!lf  S§sf  bJ  ^fgfrded  as  aSransient  person 
Sf  sale  as  any  other  traveler  or  passenger." 

so,  m  tMs  case,  plaintiff  was  subject  to  the  orders  of 
his  superior,  Congressman  Mitchell,  .ho  might  call  for  his  services  in  .'ash- 
ington  or  elsewhere  at  any  time,  and  advised  defendants'  manager  that  hxs 
etay  would  be  indefinite  and  that  he  might  be  ordered  to  New  York. 

in  Bullock  V.  Malr,  siffira,  PaBsing  upon  the  same  ques- 
tion, the  opinion  of  the  court  was  as  follows: 


fteniB*«t,8  ^^taqortq  ic  aaoX  ^     -^^^     eI<f«iX  ei  ^eqesimsi  eri*  bn*  nni  xfox.     ^ 

.XXI  VM    ui«i3^   .V   £i^   ;<x    .qgA    .XII  SS    .iX^^A   .v  Jloollue    ;X   ,1    .«  « 
.381   ,qg.^    .1X1    v^X    ,,^',  Xe^^H  o^aoira   .v  j(ooMi;a  Lhb    ;£85    .- 

«iif  X^^rozi  eUrf   ic  ae»*xx4«  X^-x^n.g  eii^  d;tXv.   *o..,crnoo   .ae^qxs  aXxl  iai,iu,  .*h4 
i>e.oa,.nc.    .e.e...  «,,.,,x<i  a.w  e.X.  eeci.   ,.ooon.H  X^aen^  nl...si.   ^^^ 


-«.i^    r.ii^ 


n       rf 


*rf*  ^o  Xecrorr  .rf,  ,,  ,3,^,,  ,  Jirf.  n.Xo;rB  x^fieq.  , 

"•.a  erf*   ^  '"'■'.    '"'^  -":'-■. i:i  ^o# 

>X     c*  J '.  ^■^'   finu© 

^■I     .9t.=i8X  f                                            "    ^'^  oelttltm 

•'=>Xa  «ri  BR  -vssXs  JbsieMi 

^j        ■  _  "      '^   "»rXBo  erf  o;r  eM»U 

^^    -"^'**     ."  -0    audi    bOA    .^flM 

-rLsar  ni  .eoiv^e,   slrf  ,ol    n.o   WpXm  cm,    ,  iia»io*/lf  ..    ' 

^^  ^       .  *'"•'*  ^""  *«  MsrfwdaXe  10  no^ar 

^^-f"^-^   surf  ',,  nolalqo  eai    ,noiJ 
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"The  appellee  Is  by  occupation  a  concert  dinger, 

"The  appellant  Is  the  proprietor  of  Hotel  Carlyle,  £28  to 
250  North  ClarX  street,  Chicago.  From  August  28  to  Snotember  6,  1894, 
she  taught  piano  lessons  to  the  wife  of  the  manager  -  not  the  oropriet- 
or  -  of  the  hotel,  and  during  tht.t  period  lodged  and  ate  in  the  hotel, 
then  went  south  for  five  weeks.   She  returned  and  lor.ged,  not  ate,  in 
the  hotel,  from  October  10th  to  October  oOth,  and  then  went  again. 
December  24th  retuned  again,  and  lodged  only  in  the  house  until  April 
1,  1895, 

"On  the  night  of  March  6,  1895,  her  cloak  was  stolen. 
She  sued  the  appellant  and  recovered  ij;60.  The  only  question  in  the  case 
is,  was  she  a  guest  at  an  inn? 

"She  rented  a  room  for  her  own  occupation  at  .-51,50  per 
week,  and  kept  it  more  than  three  months.  But  she  was  by  occupation 
transient,  not  permanent.  In  all  respects  affecting  the  question  of 
guest  or  lodger,  her  case  is  more  satisfactory  that  she  retained  the 
former  character  than  was  that  of  Mrs.  G-en,  Hancock,  in  Hancock  v. 
Rand,  94  N.  Y.  1,  Qen,  Hancock  had  engaged  the  lodgings  in  that  Hotel 
St.  Cloud  for  &  fixed  term,  subject  to  contingencies. 

"The  appellee  did  not  engage  for  any  term, 

"Cards  of  the  Hotel  Carlyle  in  the  record,  not  abstract- 
ed, and  therefore  not  to  be  looked  at  if  they  favored  the  appellant, 
show  that  it  was  a  European  hotel  of  one  hundred  rooms,  with  fir?;!;- 
class  Vienna  cafe  attached,  and  by  'rules  and  regulations'  claiming 
the  benefit  of  'an  act  for  the  protection  of  innkeepers, '  approved 
February  21,  1861,  A  European  hotel  may  be  an  inn. 

"As  a  hotel  it  might  at  the  same  time  have  guests  of  an 
inn  and  inmates  who  were  not  guests,  within  its  walls.  A  great  mass 
of  authority  is  collected  under  the  title  'inns  and  inn  keepnrs, '  Am. 
&  Eng,  tocy.  of  Law,  "-'oi.  H,  to  which  we  refer  without  collating." 

In  Moon  V.  Yarian  et  al.  supra,  in  passing  upon  the 

the  question  under  consideration,  the  court  said  at  pp.  385  and  386: 

"He  [plaintiff]  arrived  at  Hotel  Dearborn  in  August,  1906, 
and  in  November  following  his  baggage  was  taken  from  his  room  during  his 
absence  at  his  work.  On  leaving  for  his  work  in  the  morning  he  locked 
the  door  of  his  room  and,  left  the  key  with  the  uotel  clerk, 

"It  clearly,  we  think,  appears  that  plaintiff  was  a 
transient  guest  at  defendant's  hotel.  He  had  traveled  much  in  this 
country,  going  from  place  to  place,  as  far  West  as  California,  reach- 
ing Chicago  in  August,  1906.   There  is  no  evidence  that  he  was   perman- 
ently resident  here  or  had  any  intention  of  so  becoming.  He  made  no 
arrangement  lojking  to  a  permanent  stay  in  Chicago  with  his  landlords 
or  any  one  else.  From  aught  that  appears  to  the  contr&ry  his  employ- 
ment whatever  it  may  have  been,  was  as  transient  as  his  stay  at  the 
hotel.  He  was  essentially  a  traveler  within  both  the  British  and 
American  interpretation,  and  a  guest  of  the  Hotel  Dearborn,  the  land- 
lords of  which  owed  him  the  duty  of  fm  innkeeper  to  protect  from  harm 
his  person  and  baggage,  and  a  ffj-lure  to  do  so  and  to  extend  such  pro- 
tection subjected  the  landlords  to  the  liability  which  the  law  Imposes 
upon  innkeepers.   They  m^st  compensate  for  the  loss  to  their  guest, 
occasioned  bjj  the  non-fulfillment  of  the  duty  Imposed  upon  thera  by 
law,  A  'wayfaring  man'  ceases  to  be  a  guest  only  when  he  takes  up  a 
permanent  abode  at  an  inn.   He  then  becomes  a  boarder  and  loses  his 
standing  ae  guest.  Horner  v.  Harvey,  3  Gild.  307. 

"Plaintiff  had  no   contract  *vith  his  landlords  indicative 
of  permanency  of  residence.  He  was  unham  ered  by  any  contract  obli- 
gation from  departing  at  his  pleasure  and  resuming  his  travels  at  his 
will. 

"Hancock  v.  Rand,  94  W.  Y.  1,  i^  most  frequently  cited 
/^CTothis  class  of  cases.   Gren.  Hancock  intended  to  continue  at  the 
\  v.ith  his  wife  for  a  definite  time  unless  military  duty  required 
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his  presence  elsewhere.  Notwithstanding  this  Itentlon  as  to  fixity  of 
time,  he  was  still  a  guest,  for  New  York  was  not  his  rermanent  homp, 
and  the  court  on  dispoeinip;  of  thlf?  point,  gay:   'The  length  of  time  a 
man  Is  at  an  Inn  makes  no  difference,  whether  he  stays  a  week  or  a 
month  or  longer;  so,  although  he  Is  not  strictly  transient,  he  retains 
his  character  as  traveler, ' 

"Moon,  the  Korean,  may  go  his  way  to  his  native  isle 
or  elsewhere  in  the  world,  whenever  the  spirit  of  travel  shall  again 
poseees  him,  for  so  far  he  has  given  no  evidence  of  malting  his  stay 
in  Chicago  permanent, 

"Bullock  V,  Adair,  63  111.  App,  50,  is  decisive  on 
fact  and  law  of  this  case;  and  the  late  Juo  ge  Gi-ary,  speakinp,-  for  the 
court  said:   'In  all  respects  affecting  the  question  of  guest  or 
lodger  her  case  is  more  satisfactory  that  she  retained  the  former 
character  than  that  of  Mrs.  Q-Rn.  Hancock  In  Hancock  v«  Rand.  *  *  * 
G-en,  Hancock  had  engaged  the  lodgings  in  the  Hotel  St.  Cloud  for  a 
fixed  term,  subject  to  contlniTencleg,   The  appellee  did  not  engage  for 
any  term, ' * 

In  Burdock  v.  Chica,qo  Hotel  Co..  supra,  it  was 

stated  at  pp.  186  and  187: 

"The  principal  question  before  us  is  whether  the  defend- 
ant assumed  the  obligation  of  an   Innkeeper  or  that  of  a  lodging  house 
keeper.   The  oourt  charged  the  Jury  that  It  was  a  question  of  fact  for 
them  to  determine  whether  the  rels.tionship  between  the  plaintiff  and 
the  defenciant  was  that  of  a  transipht  guest  at  a  hotel  or  whether  it 
was  that  of  a  boarder  or  lodger  at  a  boarding  house  or  a  lod;^?lng 
houee.  Defendant  asked  an  instruction  to  the  effect  that  the  relation- 
ship between  them  was  that  of  a  lodger  and  lodging  house  keeper,  and 
thi  t   the  defendant  was  under  no  duty  to  care  In  any  vjay  for  the  safety 
of  the  goods  or  prope  'ty  of  the  plaintiff,  which  instr^Jotlon  was  re- 
fused. 

"The  only  evidence  in  the  record  as  to  the  contract 
made  is  that  of  the  plaintiff,   She  testifies  that  while  she  paid  by 
the  week  after  being  transferred  to  the  second  room,  nothing  was  at 
any  time  said  as  to  the  length  of  time  which  she  v^ould  occupy  the  same. 
She  further  testified  that  her  home  v,as  in  Iowa,  and  tliat  although 
she  was  in  Chicago  a  large  part  of  the  time  her  business  required  her 
to  travel  more  or  less;  that  she  was  employed  by  tro  life  insurance 
companies,  being  assiste-nt  treasurer  of  one  of  them.   3he  was  given  a 
key  to  the  room  in  the  usual  way,  and  whenever  she  left  the  hotel  left 
the  key  with  the  clerk.   The  Palmer  House  has  between  five  and  six 
himOred  rooms,  nearly  all  of  /vhich  are  used  by  transient  guests,  a 
few  being  occupied  b.  people  who  mlt^ht  not  be  considered  as  "tran- 
sient, ' 

"The  contract  made  between  the  parties  would  seem  to 
be  no  different  than  that  made  ordinarily  by  an  innkeeper  with  a 
guest,  unless  it  be  found  in  the  fact  that  the  rate  was  made  by  the 
week  Instead  of  by  the  day,   .'e  think  the  plaintiff  would  be  entitled 
to  expect  that  her  treatment  would  be  exactly  the  same  as  that  of  any 
transients  at  the  hotel.   The  rtite  was  gi  -en  for  the  room  alone,  and 
did  not  include  meils,   ve  think  the  court  ^vould  have  been  justified 
in  charging  the  duty  to  this  effect,  instead  of  leaving  it  to  them  to 
determine  what  the  contract  was  as  a  question  of  fact.   Clearly  the 
defendant  would  be  entitled  by  rules  and  regulations  to  claim  the 
benefit  of  the  act  for  the  protection  of  innkeepers,  and  doubtless 
does  Po,   The  following  cases  are  in  point,  Bullock  v.  Adair,  63  111, 
App.  30;  Moon  V.  YariaJti,  147  111.  App,  385,  and  Hancock  v.  Rand,  94 
^'•".    Y.  1." 

Plaintiff's  unoontra verted  testimony  thtt  he  did 
not  have  a  permanent  home  anywhere  and  that  he  advised  the  general 
manager  of  defendants'  hotel  when  he  checked  in  same  about  July  1, 
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1936,  thst  his  stay  would  be  Inddsflnite,  clearly  fixed  his  status  as  th«t 
of  a  guest  and  Imposed  upon  defendants  the  liability  of  an  Innkeeper 
under  the  principles  and  rules  enunciated  in  the  foregoing  authorities. 
Furthermore,  plaintiff's  testimony  that  defendants'  general  manager  ex- 
pressly agreed  to  keep  his  property  safely  and  securely  was  not  denied, 
although  said  manager  was  a  witness  upon  the  trial  of  this  cause. 

Defendants'  brought  out  the  fact  on  the  cross-examina- 
tion of  plaintiff  that  the  latter  registered  from  the  Brookmont  Hotel  as 
a  qualified  voter  for  the  Novembsr,  1936,  election.   This  was  for  the 
purpose  of  attempting  to  establish  his  status  as  a  permanent  resident 
and  lodger  in  the  hotel  rather  than  as  a  guest  therein,   Since  his  statui 
as  guest  was  clearly  established  by  the  contract  between  the  parties  the 
fact  of  his  registration  was  immat^irlal  and  could  not  be  legally  effectii 
to  change  such  status.  Under  a  similar  factual  situation  in  the  Burdock 
ca«e,  supra,  it  was  stated  thst  the  t rial  court  would  have  besn  justlfle( 
in  charging  the  Jury  that  the  relationship  of  guest  and  Innkeeper  exist- 
ed between  the  parties  instead  of  leaving  it  to  the  jury  to  determine 
what  the  contract  was  as  a  question  oj  fact.   So  in  this  case  the  re- 
lationship of  thR  parties  having  been  clearly  shown  by  the  uncontradict- 
ed evidence  of  plaintiff  to  be  that  of  guest  and  innkeeper,  defendant  Is 
liable  for  the  Iob;^  of  plaintiff's  property  of  the  undisputed  value  of 
$401.50,  by  theft  from  hie  room  or  otherwise,  and  plaintiff's  motion 
for  Judgment  notwithstanding  the  verdict  for  that  amount  should  have 
bepn  allowed. 

Other  points  have  been  urged  and  considered  but  in  the 
view  we  take  of  this  case  it  is  unnecessary  to  discuss  them. 

For  the  reasons  stated  herein  the  judgment  of  the  Muni- 
cipal court  is  reversed  and  the  cause  remanded  with  directions  to  enter 
Judgment  for  $401,50,  in  favor  of  plaintiff  and  against  defendant,  not- 
withstanding the  verdict  of  the  Jury, 

REVERSED  AND  REMANDED 
'/ITH  DIRECTIONS, 

Friend,  !>•  J. ,  and  Burke,  J«,  concuTo 
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CRITXA.LX  M.'vEnJJ?.--C3TaRIUG  COMPAITY^/  ) 

Inc*>  a  corporation* 

Appellee,   /  )       ^, 

)    /kp^J^a.  m(M  TK$  MDHICIPAl 

j  '         COURT  OF  CHICAGOc 
JACOBSQU  Br:OTHaKS  GQMPAHYif  ) 

a  oorporatlon,  )  3 

..ppaiiant.        i  29  7  J  j\.  649 

MR.   JUSUGS   BULIIVAH  DELIVERED  TH3  OPIHIOH'  OF   THE   COURT* 

This  is  an  action  to  recover  a  balance  of  f2»303  alleged 
to  "be  due  plaintiff,  Grittall  Manufacturing  Oo.,  from  defendant, 
Jacobson  Brothers  Company. 

Plaintiff* s  statement   of  claim  alleged  in  substance  that 
on  December  28,  1935,  it  entered  into  a  written  agreement  v/itji 
defendant,  v/hich  had  the  principal  contract  for   the  erection  of 
the  Administration  Building  of  the  University  of  Indiana  at 
Bloomington,  Indiana,  whereby  it  agreed  to  furnish  "all  steel 
casement  windows  and  metal  stools,  erected  in  place  complete, 
and   to  furnish  bronze  wire  insect  screens"  for  said  building  for 
|12,093;   that  it  performed  the  work  and  labor  and   furnished  the 
laaterials  required  by  said  contract;  and  that  defendant  paid 
plaintiff  f?8,575  and  is  entitled   to  a  credit  of  t>l,214,  leaving 
a  balance   due   of  t2»303« 

Defendant  admitted  in  its  affidavit  of  merits   that  it 
entered  into  a  written  contract  with  plaintiff,  as  alleged  in 
the  latter' s   statement  of  claim,   denied   "that  plaintiff  performed 
the  -work  and  labor   to  be  performed  under   said   contract  and  denied 
that   plaintiff  fiOfilled  all   the   duties  which  devolved  upon  it 
undsT  the   terms    thereof."     It   then  alleged   that  plaintiff 
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"unreasonaTjly  delayed  delivery  and  erection  in  place  complete  of 
the  steel  casement  windows  and  metal  stools  agreed   to  Toe  fxirnished 
and  erected  complete  by  said  plaintiff  "beyond  the  time  agreed  upon 
for  such  delivery  and  erection  and  in  violation  of  said  contract;" 
and  that   ""by  reason  of   the  said  delay  "by  said  plaintiff  in  per- 
forming or  tendering  performance  of  the  said  contract  the  defendant 
necessarily  incurred  certain  expenses  and  daxflages  Vvhich  have  "been 
properly  charged   to  the  plaintiff  under  the  terms  of  said  con- 
tract*    It  was  then  denied  that   "there  is   due   the  plaintiff  from 
defendant  the  stim  of  $2»303  or  any  other  sum  except   the  sum  of 
#478»96f   which  plaintiff  is  now  and  has  "been  at  all   timeo  ready, 
willing  and  ahle   to  pay  the  plaintiff  ••»       Attached   to  its   affidavit 
of  merits  as  "j3xhi"bit  A"  wa::  defendant's  statement  of   account 
"between  the  parties.     Judgment  was  entered  e^nd  satisfied  for 
•f-478»96,  which  amount  the  defendant  admitted   to  "be  due  from  it   to 
plaintiff.     The    trial   of    the   cause  was   ordered   to  proceed   as   to 
the  "balance  of  plaintiff's  claim,   defendant  "being  ordered   to  file 
a  "bill  of  particulars   as    to  its    "adhSMt  A." 

"A  mere  specific  »3xhi"bit  A'    to  defendant's  affidavit  of 
defense,"  was  fhen  filed,  which,  after  setting  forth  the  contiract 
price  -  ^12,093,  deduction  for  contrnct  omissions  -  C!'li>248.29  and 
cash  paid  -  08,459»61,  itemized   "•back  charges"  for  frel^t, 
demurrage,  long  distanCB  telephone  calls j  cleajiing»  paintingf 
plastering,  carpenter's  wages,  boarding  up  windows  and  overhead 
expenses,  aggregating  t'506«14,  incurred  "by  rea,son  of  plaintiff's 
failure   to  complete  ite  contract  within  the   time  specified.     In 
addition  to  the  above  items  defendant  in  its   "iSxhlbit  A"  claimed, 
under  date   of  March  25,  1937,   "overhead  expenses  on  the  jo"b  in- 
curred in  waiting  for  archives  subframes  and  aash"  as  per  the 
folloving  items  J 
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Superintendent »  1-1/2  months  |i  4S0 

ABst»  Sup.  1-1/2  months  334 

Clerk,  1-1/2  months  300 

3  Watchmen^.  1-1/2  months  316 

Total  $1»420 

Thereafter,   on  October  26,  1937,  plaintiff  filed  a  written 
jBOtion  for   "a  partial  judgment  in  favor  of  the  plaintiff  herein  and 
against  the  defendant  herein  for  the  sua  of  $1,420  and  interest 
thereon  from  liarch  31st,  1937,  for    the  follo^ng  reasons s 

"(1)   Section  3  of   the  contract  dated  Decamher  28th»  1935f 
referred  to  in  paragraph  2  of   the  plaintiff's  stp>.tement  of  claim 
reads  as  follows; 

"'As  required  hy  the  progress  of  the  jolj  and  so  as  not  to 
delay  contractor*     Contractor  will  furnish  Sub-Contractor  a  progress 
schedule  and  if  Sub-Contractor  refuses  or  fails   to  prosecute  the 
work  with  much  [such]  diligence  as  will  insure  its  completion 
according  to  said  schedule,   the  Contractor  may  terminate  this  con- 
tract and  take  over   the  work  and  prosecute  same  to  completion  by 
contract  or  otherwise  and  the  Sub-Contractor  shall  be  liable  to  the 
Contractor  for  any  excess  cost  occasioned  the  Contractor  there'byo 
If  Sub-Gontrac tor's  right  to  proceed  is   so  terminated,   the  contractor 
may  take  possession  of  and  utilize  in  completing  the  work  such 
material,  appliances  and  plant  as  may  be  on  the  site  of   the  work 
and  necessary  therefor** 

"(2)     The  back  charge  of  $1,420  shovrn  on  page  3  of  the  more 
specific  iSxhibit  A  to  defendant's  affidavit  of  defense  under  items 
dated  March  25,  1937,  is   too  speculative  and   remote  and  not  in 
contemplation  of    the  parties  in  view  of   the   aforesaid  written  agree- 
ment and   therefore  not  recoverable  by  the  defendant   as  an  element 
of  damage  in  recoupment,   set-off   or  counterclaim." 

November  19,  1937,   defendant  filed  an  additional  affidavit 
of  merits  and  counterclaim.     In  its   affidavit   of  merits  it  admitted 
that  it  entered  into  a  contract  v7ith  plaintiff   on  December  28,    1935, 
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wherein  the  latter  agreed   to  furnish  and  install  steel  casement 

wlddows,  etc.,  for  the  Administration  Building  of   the  Unirersity 

of  Indiana  for  f;i2,093»   denied    that  plaintiff  performed  the  work 

and  fulfilled  the   duties  which  devovled  upon  it  under   the  terms 

of   the  contract,  admitted   that  it  paid  plaintiff  certain  stans  of 

money,    averred   that  it  is  entitled   to   certain  credits,   which,   with 

the  amounts  paid,  aggregate   the  contract  price,  and   denied  that 

there  is  finy  sum  due  plaintiff  # 

The  allegations  of  defendant's  counterclaim  pertinent   to 

this  appeal,   as   set  forth  in  the  ahetract,   are  as  follows* 

•***  defendant,  Jacohson  Brothers  Company,  entered  into 
an  agreement  wherein  plidntiff  agreed  t,o  furnish  steel  casement 
windows,  metal  stools,   erected  in  place,   and   to  furnish  suTiframee 
and  "bronze  vdre  insect   screens  delivered   to  job  site,   and   to 
submit  necessary  drawings  for  approval  at  a  contract  price   -  $12(>093. 

«•***  parties  agreed  that  General  Contract,  Specif ications, 
etc.,  hetween  owner  and  Jacobson  Brothers  Company  shall  he  binding 
on  plaintiff. 

"Plaintiff  agreed  to  caaplete   said  Viork  a.s  follows: 

"Section  3«     iTie  subcontractor  agrees  to  complete  the 
eeyeral  portions  and    the  whole   of   the  work  herein  sublet  by  the 
time  or   times  following!     As  required  by  the  progress  of  the  job 
and  so  as  to  not  delay  Contractor.     Contrt.otor  v/ill  furnish  bub- 
Contractor  a  progress  schedxile  and  if  Sub-Contractor  refuses  or 
fails   to  prosecute   the  work  Yath  such  diligence  as  will  instire 
its  completion  according  to  said  schedule,   the  Contractor  may 
terminate   this  contract  and   takt  over  the  work  a-ncl  prosecute  same 
to  completion  by  contract  or  otherwise  and    the  Sub-Contractor  shall 
be  liable   to   the  Contractor  for  any  excess  cost  occasionefl   the 
Contractor  thereby*     If  t>ub-Contractor' s  right  to  proceed  is  so 
terminated,   the  contractor  laay  tvMe  poBse&t5ion  of  and  utilize  in 
completing  the  work  such  material,  appliances  and  plant  as  may  be 
on  the  site   of   the  work  -md  necessary  therefor* 

"In  accordanoa  with  contract^   defendant  delivered  progress 
schedule   directing  plaintiff   to  complete  work  between  period  from 
March  1,   1936,    to  .Tima  15,   1936.     Plaintiff   accepted  progress 
schedule  and  agreed   to  be  bound   thereby. 

"The  contract  provision  as    to   damages  is   as  followart 

"»If  either  party  to  this  Contract  should  suffer  damage 
in  any  manner  beoauBe   of  c.ny  '/rcongfvl  act  or  ne.-lsct   of  the  other 
party  or  of  anyone  employed  by  him,   then  he  shall  be  reimbursed 
by   the   other  party  for   such  damage. 

"'Claims  under  this  clause  3ha,ll  be  made  in  ^.rritine  to  the 
party  liable  within  a  reasonable   time  of   the  first   observance  of 
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such  damage  and  not  later   than   the   time   of  final  payment,   excspt 
B.B  expretsBly  stipulated   otherv,lse   in   the  ecu  e   of  faulty  \. ork  or 
materials  and   shall  be  adjusted  by  agreement   of  arbitration.' 

"Without  defendant's  favilt  plaintiff  refused   to  comply 

with  terms   of    the  contract  by  fa-iliUsi  to  deliver  and  in&tall 
materials  in  accordance  v/ith  the  terms   of  the  contract  and  in 
acoori-ance  v.ith  time  limit   set   in  progress   schedule.     Plaintiff 
tvgreed   to  be  "bound  by  general  contract   in  which  defendant  agreed 
to  finish  buildin^^  in  300  days  «bich  ended  October  12,  i936j>   date 
known  to  plaintiff.     Plaintiff  ignored   end  disregarded  progress 
schedule,  failed  and  rex"  used   to   deliver  aaaterials,  notwithE  oanding 
repeated   requests  and   demands,   until  after  Dece»ber  15,  1936,   and 
by  reason  of  plaintiff's    default,   defendant  v.'as   delayed  in  completion 
until  Januiry  15,  1937,  and  by  reason  thereof,   defendant  incurred 
expenses   in  protecting  and  preserving  property,  keeping  available 
\7orkmen  and   employees,   and   in  supervision  of   subcontractors,  who, 
because  of  plaintiff's   default  were  unable    to  canplete  v,oi-k  until 
plaintiff's  materials  were  furnished  and    vork  completed.     Ihat  "by 
reason  of  plaintiff's  breach  and  neglect,   defendant  incurred  over- 
head expenses   during   the  period   of   said    delay  in  completion  of 
job,   and   aaid  overhead  expenses  necessarily  incurred   and   claiiaed 
as   damages   from  plaintiff   are  t 

Superintendent,   from  11-1-36  to  12-15-3  6 .*;  480.00 

Job  foreman  from  11-1-36  to  12-15-36.. 324»00 

Clerk,   from  11-1-36    to   12-15-36 ...•  300.00 

3    watclimen  from  11-1-36  to  12-15-36. c  316»00 

Long  distance   calls ..> ..•.•  48«78 

Labor  and  materials  in  closing  windows ««»...»  137 >50 

Total ilj606.28 

"Because   of  breaches   of  contract  by  pi,- intiff  j   defendant  in- 
curred additional  expense  and  damage  in  and  about  preserving  property 
from  elements,   etc. 

Carpenter,  plasterer  and  laborer. .ji'       8*16 

Cleaning  tile  floor ..•••••o.»         9*68 

Painter *•        10*77 

Paint  and  painter...... 27*81 

Planter  patcJiinc* • 108*20 

Freight  and  demurrage 135*59 

Cost  of  Burning  edges  of   subframes. ............. ..       19*65 

#319*86 

"Claim  for  damages  laade  to  plaintiff  in  writing  as  provided 
by  contract." 

The  following  draft  order  was  entered   on  Decenajer  9,   1937 1 

"This  matter  coming  on  to  be  heard   on   the  motion  of  Crittall 
Ma,nuf acturing  Co*  ***  plaintiff  herein,   **■*  for  the   entry  of  a  partial 
jud^ent  in  favor   of    the   ,;laintiff  herein,   and   against   the  defendant 
herein,   for   the   sum  of  #1,420.00,  and  interest   thereon  from  March  31st, 
1937,   and    Lhe   court   having  heard   the  arguments   of  Counsel,  and  being 
fully  advised  in   the  premises,  and   on  consideration  thereof,   sustains 
the   said  Motion  in  part  and   does  hereby  order   and  adjudge   that   the 
items   of  recoupment   stated  in   the  defendant's  affidavit  of  merits 
and  additional  uifidavit   of  merits   and   counter  claim  filed   in  the 
above   entitled  cause   on  Hovember  19th,  1937,   on  page   6  thereof, 
namely  t 
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"^fiuperintendent,   from  11-1-36   to  i;^-15-36 
at  $520*00  per  month* »*»»»$     480 tOO 

♦Job  Foreman  from  ll-l-3«  to  12-15-36  at 
|216«00  per  month 324.00 

TClerk  from  11-1-36   to   12-15-36  at  OSO'^^OO 

per  month 305)_.0O 

vr,104.00 

be  and   said   item?   are   hereby  strioken,   and   does  further  order  and 
adjudge  that  a  partial  judgment  in  the  sum  of  $lfl04»00  be  entered 
in  favor   of  Orittal  lif/T*   Jo.,   Inc.,   a  oorporation,   pl&intiff  here- 
in* and  against  Jaoobson  Brothers  Company,   a  oorporation»   defendant 
herein;    that   exeoution  may  iesue    on  said  partial  Judrment,  and    tiaat 
the  above  entitled   cauee  be   set  for   trial  with  respect   to  the 
■balt.nce  involvod  in   tho  above   entitled   cause   of   Jiction." 

It   is  from  this   judgment   ordor   that   defendant  appeals*   con- 
tending that   the   remedy  provided  by  sec,   3   of   the   contract  between 
the  parties,   heretofore   set  forth,   ram  not   exolusivo  but   thct  it 
was  optional;    that  it  mitht  permit   plaintiff   to  coiiplete   the  v/ork 
and  recover  for   the   dema^ves   caused  by  its    delay  by  way  of  reduction 
of   the  contract  price j    that  the  items   of    damage   it   oeeks   to  recoup 
are  not  speculative   or   remote  but   ai'e  proper  elements  of    damage, 
upon  which  it  is  entitled   to  a  trial  on  the  merits* 

Plaintiff's   theory,   as   stated   in  its  brief,   is    that   "in 
order   to  clsdm  epecial  damages  it  was   the   duty  of   defendant   to  set 
them  forth  'with  great  particularity,   especially  so  in  yIqv  of    the 

fact   that   the   court   ordered   it    to  file  a  Bill  of  Particulars;   that 

ia 

the  defendant  should  have/its  Bill  of  Particulars  or  Additional 

Affidavit  of  Merits  and  Counterclaim  shown  the  causal  relation 

betTseen  the  alleged  delay  and   the  employment  of  a  superintendent* 
foreman  and  clerk  during  the  period    that  the  work  waB  held  in  aljey- 
ance}   that  the  general  allegations   of   this  damfige  in  the  rVffi davit 
of  Merits  and  Ooimterclaim  is  not  specific  enough  to  show  that  the 
employment   of   such  worlcmen  during  the   time  timt   there  TsaB  no  con- 
struction -work  being  performed  was   directly  necessitated  by  the 
alleged  delay  of   the  plaintiff.     The  plaintiff  further  contends 
that  before   the  defendant  can  claim  any  daatxge  the  def endai^t  must 
allege  that  he  [it]  has  used  every  reasonable  effort  to  minimize 
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the   damage   accruing  to  Viim  [it]  as  a  reevslt  of   such  braaoh*" 

It  will  be  noted  tlmtf   plthouf?h  dsfenfiant  enumerated  fliany 
items   in  its  counterolaim  vvMch  it   olaimed  it   ishoxiD.d  "be  allowed 
by  -Vv-ay  of   setoff   or  recouTment  against  plaintiff's  olaiai  Tjecause 
of   the  latter' s   delay  in  performing  its   obligations  imder  the  con- 
tractf   -olaintiff  ha.fj   seen  fit   to  c;aestion   only  the  items   of   Salaries 
for  a  month  and   one  half   of   the  superintendent »   job  foreman*   clerk 
and   three  watchmen*  as  expenses  not  properly  reooTsrable  by  defond- 
ant*     It  will  also  be  noted    tlmt  in   the  judgment  appealed  from*    the 
trial  court   disallowed  plaintiff's  motion  as    to  the   sr„la.ries  paid 
defendant's   three  witohmen*  holding  in  effect  that  the  payment  of 
the  salaries   of    tha  watchmen  might  be  proper  matbor  for   recoupment* 
The  controversy  here  is  therefore  oonoemed  only  wi^h  the  items 
Of  defendant's  superintendent's  salary  of   ^fAS^  for  the  period  from 
Uovember  1*  1S36»   to  iJecember  15*  1936»  its  job  foresian's  salary 
of  ??324  and  its  clerk's   salary  of   ^SOC  for   the  si-me   period,   the 
pajmient  of  ^which  salaries  aggregating  :ii;l»104*   defendant  alleges 
and  insists  was  necessitated  by  plaintiff's  delay  in  furnishing 
the  materials  and  perfoiming  the  work  required  of  it  imder    the 
contract.     It  v/as   these  items,   claijaed  among  others  by    .vay  of 
recoupment  in  defendant's  co\mterolaim»  wliich  were   stricken  from 
said  counterolaim  and  for  the   total  amount  of  v.'hich  tha  additional 
partial  judgment  for  $1,104  was  entered. 

Plaintiff's  theory  in  the  trial  court  as  set  forth  in  its 
motion  for    the  partial  jud^ent  was  entirely  different  from  the 
theory  advanced  by  it  here   to  sustain  the  judgaent  appealed  from. 
In  the   trial  court   viaintiff   insit-ted    that  defendant's  oxclusire 
remedy  under  the  contract  for   the  former's  alleged  delay  in  per- 
formance was   to  terminr.te   said  contract,   take   over  the  work  and 
prosecute   same   to  completion,   the   subcontractor  being  then  liable 
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to   the  contraotor  for  any  excese   cost  occasioned   the  latter   thera- 
hyj   and   that   the  "haok  charge"  of    the  expense  of  the  salaries  of 
the  superintendent,  job  foreman,  clerk  and  watchmen  is   "too 
speculatiye  and  remote  and  not  in  contemplation  of   the  parties 
in  view  of  the  aforesaid  -agreement  and,   therefore,  not  recov'jrahle 
hy  the  defendant  as  an  elenent  of  damage  in  recoupment,   set-off  or 
counterclaim."     Plaintiff  has  apparently  abandoned   these  conten- 
tions for  no  mention  of   them  is  made  in  its  hrief  filed  in  this 
court.     Of  necessity  they  had  to  he  abandoned  since   the  contract 
also  contained  the  following  provision* 

"If  either  party  to  this  Contract  should   suffer  danage  in 
any  manner  because   of  any   ..rongfiil  act  or  neglect  of  the  other 
party  or  of  anyone  employed  "by  him,   then  he   shall  be  r  eimbursed 
by  the   other  party  for   such  damage." 

iiefendant  clearly  had   an  election  of  remedies  for  any 
damages  suffered  by  it  by  reason  of  plaintiff's  default.     Tftider 
the  provision  of  the  contract  Just  quoted  defendant  was  entitled 
to  be  reimbursed  by  ^ivay  of  recoupment  or  set-off  for  any  proper 
elements  of  damage.     Plaintiff  argues  in  its  brief   that  "the  ad- 
ditional affidavit  of  merits  and  counterclaim  of  the  defendant  does 
not   definitely  show  that   the  three  items  of  damage  in  question  are 
necessary  expenditures  resulting  froB  the  alleged   delay  of  the 
plaintiff  in  its  performance  of  the  contract."     It  is   sufficient 
answer  to  this  contention  that  plaintiff's  defaxolt  vms  specifically 
set  forth  and  defendant's  damages  are  alleged  with  particularity 
in  its  additional   affidavit   of  merits  and  counter  claim  as  resulting 
directly  from  said   default.     Plaintiff  insists   that  the  damages 
claimed  by  the   defendant  are  special  and,  therefore,  should  bs  set 
forth  with  great  particularity.     TSiey  are  so  alleged.     The  reason 
for   the   rule   that   special  damage     should  be   set  forth  isith  par- 
ticularity in  th3  pleadings  is   to  prevent  a  surprise  upon  the 
opposite  party  to  the  proceeding.      (Meyer  &  Sons  v.   Savies,  17  111. 
App*  228.)     Plaintiff  should  certainly  be  no  more   siorprised  when 
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defendant  attempts   to  provo   on  the   trial  of   this   oause   on  its 
merits  damages  "by  way  of  recoupment  for  v/ageiB  of  a  st^jexintendentf 
job  foreman  and  dark  than  when  it  attempts   to  proT©  damages  as   to 
the  other  items  allegedj   including  salaries  of  watchmen  and  money 
expended  for  long  distance   telephone  calls,   lahor  and  materials 
and  wages  for  carpenters  and  painters.       It  must  he  conceded  that 
if  plaintiff's  default  in  the  performance   of  the  contract  is 
sufficiently  shown,   defendant  is  entitled  to  prove,  if  it  can, 
that   the  elements  of  damage  set  forth  in  its  counterclaim  were 
the  natural  and  necessary  consequence  of   said   default. 

]?or  the  reasons   stated  herein  we  are  impelled   to  hold 
that   the   trial  court  acted  erroneously  in  striking  from  defend- 
ant's counterclaim  the  three  items  concerning  wages  paid  to  its 
superintendent,   jol3  foreman  and  clerk,  and  in  entering  a  partial 
Judgment  in  favor  of  plaintiff  and  against  defendant  for  Cl»104, 
the  aggregate  amount   of  such  items. 

The  judgment  of   the  Municipal  court  is  reversed  and 
the  cause  remanded  for  a  trial  on  its  merits. 

JUDfflraJT  Bll!V:i'RS-I3D  AITD  OA'BSS  HSmNDEID* 

Friend,  P*  J*,  and  Burke,  J.,  conour* 
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AT   A  TERM  OF   THE  ^PSILATE  COi: 
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Ee-v.n  and  held  at    Ottawa.,    on  Ti:^day,/ the    3r 

/     ■^v 
year   of   our   Lord   one    thousanfi   niftBi  hundred 

/  'X 

■within  and  for   the    Second  Distric£   ck"   the  |tate   of   Illinois 

/  I     1 

/  I      / 

Present   --   The  Hon.    FRAI^JKLI1|R.    DO|E/Presiding   Justice 

Eon,  FRED  G./VOLFE,  Justice 

Hon.  BLAiriE  '^fflJFFT.'AN,  Justice 

JUSTUS  L.  JOHNSON,  Clerk 

RALPH  H.  DESPSR,  Sheriff 
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BE   IT  REMET.IBERED ,    that   afterwards,    to-wit:    On      SEP  15  1933 
the   Opinion   of  the  Court  was   filed  in  the  Clerk's    Office    of    said 
Court,    in  the  words   and    figures   following,    viz: 
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Gen.  No.  9318  Agenda  No.  16 

IN  THE 
APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT 

May  Term,  A.D.   1938 


Elmer  E.  Nystrom, 

Plaintiff -Afpellee 

vs. 

Chicago  St.  Louis  Transfer 
Company,  a  Corp., 


Appeal  from  the  Circuit 
Court  of  Peoria  County, 


Defendant-Appellant 

Vk'OLFE,  J. 

This  suit  is  brought  by  Elmer  E.  Nystrom  against  the  Chicago- 
St .Louis  Transfer  Company  to  recoTer  damages  for  personal  injuries 
sustained  by  the  plaintiff  on  April  25,  1937,  as  a  result  of  the 
collision  of  the  automobile  of  the  plaintiff  with  the  motor  vehicle 
of  the  defendant  on  State  Highway  No,  66,  about  two  miles  south  of 
the  village  of  Elkhart,  The  vehicle  of  the  defendant  at  the  time 
was  a  tractor  pulling  a  trailer  loaded  with  freight,  and  it  will  be 
designated  herein  as  a  truck.  About  aiz  o'clock  p,m,  on  that  da^r 
while  the  truck  was  being  driven  northward  up  an  incline,  one  of  the 
pistons  of  the  motor  broke,  the  engine  was  completely  disabled  and 
the  truck  stopped  at  the  crest  of  the  elevation.  The  truck  driver 
rode  to  Elkhart  in  the  c?j  of  ac (quaint ances  who  were  driving  toward 
the  village  and  who  had  stopped  near  the  stalled  truck.  The  truck 
driver  went  to  Elkhart  to  report  the  condition  of  the  motor  to  his 
employer.  He  returned  to  the  truck  at  about  7:00  o'clock  p,m.  that 
evening.  The  truck  was  standing  in  the  east  lane  of  travel  at  7:30 
p.m.  at  the  top  of  the  hill  when  the  plaintiff  driving  his  automobile 
toward  Elkhart  collided  with  the  rear  of  the  truck  and  sustained  the 
injuries  complained  of. 

The  complaint  charges  general  negligence  in  the  operation  of  the 
truck  in  allowing  it  to  stop  in  the  easterly  half  of  the  highway;  a 
lack  of  reasonable  care  to  give  proper  warning  of  the  presence  of 
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the  truck  stopped  on  the  higlaway;  negligent  failure  to  keep  a  proper 
lookout  for  other  persons  using  the  highway;  negligent  failure  as 
provided  hy  the  Motor  Vehicle  Law  to  place  burning  flares  on  the  high- 
way when  a  commercial  venicle  is  stopped  on  said  highway;  and  negli- 
gent failure  to  display  a  light  at  the  rear  of  a  parked  truck  as 
required  by  said  act.  The  complaint  alleges  due  care  on  the  part  of 
the  plaintiff  before  and  at  the  time  of  the  collision.  Ad  damnun 
clause,  $25,000.00. 

The  answer  admits  ownership  of  the  truck  and  agency  of  the 
driTer;  denies  charges  of  actionable  negligence  and  alleges  flares 
were  placed  on  the  highway  before  the  accident  as  required  bj^  the 
Motor  Vehicle  Law;  further  alleges  the  injury  to  the  plaintiff,  if 
any,  was  occasioned  by  the  contributory  negligence  and  want  of  care 
and  caution  by  the  plaintiff  at  and  immediately  prior  to  the  time  of 
the  accident.  The  trial  was  by  jury  and  the  defendant  made  the  usual 
motions  at  the  close  of  the  plaintiff's  evidence  and  at  the  close  of 
all  of  the  evidence  for  a  directed  verdict,  which  motions  were  over- 
ruled. There  is  a  verdict  and  judgment  for  the  plaintiff  for 
$10,000,00.  A  motion  for  a  new  trial  was  denied  and  defendant  has 
appealed  to  this  court. 

It  is  urged  that  the  plaintiff  was  guilty  of  contributory 
negligence,  as  a  matter  of  law,  as  shown  by  the  testimony  of  the 
plaintiff;  that  the  trial  court  should  have  directed  a  verdict  for 
the  defendant  on  the  ground  that  the  plaintiff  failed  to  prove 
actionable  negligence  on  the  part  of  the  defendant.  These  con- 
tentions require  a  consideration  of  the  testimony  of  the  plaintiff 
together  with  the  other  evidence  introduced  by  him,  in  the  first 
instance,  at  the  trial. 

The  plaintiff  testified  substantially  as  follows:  He  is  a 
physician  and  surgeon,  53  years  of  age.  He  has  practiced  his 
profession  in  Illinois  since  1909,  and  resides  in  Peoria;  that  on 
Sunday,  April  25,  1957,  accompanied  by  his  wife  who  sat  in  the  front 
seat  beside  him,  he  was  driving  his  DeSoto  automobile  from  Alton  to 
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Peoria  by  way  of  Route  No.  66;  that  his  automobile  was  in  good 
condition  and  that  the  brakes  had  been  recently  tested  before  that 
time;  that  the  tires  on  the  car  were  new;  that  he  had  been  in  St. 
louis,  Mo.,  on  that  day  and  had  been  driving  his  car  most  of  the  day; 
that  there  was  a  drizzle  during  most  of  the  day;  that  at  Springfield 
he  stopped  for  gasoline  and  the  windshield  wiper  on  his  car  was 
cleaned;  that  after  leaving  Springfield  he  proceeded  northward  on 
Route  No.  66  toward  Elkhart;  that  Route  66  is  paved  with  concrete  eight- 
een feet  wide  between  Springfield  and  Elkhart;  and  has  a  black  line 
marking  the  middle  of  the  pavement  and  indicating  two  traffic  lanes; 
that  the  place  where  the  collision  occurred  (to  the  best  of  plaintiff's 
recollection)  has  a  slight  curve  toward  the  right  as  one  travels 
northward;  that  at  the  point  of  the  accident,  or  just  before,  there  is 
an  up-grade  in  the  highway,  just  a  gentle  ascent  for  probably  an  eighth 
of  a  mile;  that  the  Alton  railroad  is  immediately  east  of  the  highway 
and  where  the  accident  happened  there  is  a  cut  so  that  the  railroad 
is  lower  than  the  highway;  that  at  the  time  it  was  inteasely  dark  and 
the  pavement  was  wet;  that  it  had  been  raining  off  and  on  and  the 
windshield  of  the  car  had  moistxxre  on  it. 

Plaintiff  testified  further  as  follows:  "At  the  beginning  of 
the  curve  I  was  traveling  about  twenty-five  miles  an  hour  on  the  right- 
hand  side  of  the  black  line.  As  I  continued  toward  the  point  of  the 
accident  from  the  beginning  of  the  grade,  I  observed  a  light,  a  flare 
resting  on  the  dirt  shoulder  about  a  yard  east  from  the  edge  of  the 
pavement.  There  were  three  lights  setting  in  a  row,  one  red  and  two 
white,  grouped  right  close  together.  There  were  no  lights  on  the 
pavement  and  no  other  lights  than  the  group  of  lights.  As  I  approached 
this  group  of  lights,  I  began  to  slow  up.  I  took  my  foot  off  the 
accelerator  and  sort  of  coasted  along  easily  as  I  approached  those 
lights  and  passed  them.  The  speed  was  diminished  all  the  time  xintil 
all  at  once  I  was  confronted  with  another — I  saw  an  object,  a  large 
object,  in  front  of  me  on  the  pavement,  riglit  in  front  of  me  on  the 
right-hand  side  between  the  black  line  and  the  edge  of  the  pavement 
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on  the  rigtit-liand  lane  Immediate I3-  in  front  of  me.  I  immediately 
made  an  endeavor  to  stop  to  try  to  prevent  hitting  it.  I  applied 
the  brakes  and  turned  the  wheel  to  the  left  and  then  struck  the 
truck.  There  were  no  lights  on  the  rear  of  the  truck  at  the  time 
of  the  accident.  The  group  of  lights  on  the  shoulder  were  about 
75  or  100  feet  south  of  the  truck.  My  car  immediately  stopped  right 
against  the  rear  end  of  the  truck.  Most  of  the  hood  of  my  car  was 
under  the  left  rear  of  the  truck.  The  first  thing  I  observed  was 
pain  in  my  right  knee,  so  severe  that  I  momentarily  was  sick  and 
faint.  I  later  ascertained  that  I  had  sustained  a  fracture  of  the 
knee  cap — the  patella.  I  was  unable  to  get  out  of  the  oar  immediately 
after  the  collision.  I  sat  there  for  a  while,  several  minites,  rub- 
bing my  knee.  As  I  finally  got  out  of  the  car  there  was  a  flare 
light  placed  right  opposite  the  left  rear  wheel  of  the  truck.  I  do 
not  know  who  placed  it  there.   It  was  not  there  before  the  accident. 
This  flare,  or  light,  was  the  red  flare  I  had  seen  on  the  side  of 
the  road  before  the  accident  happened.  At  the  point  of  the  accident 
there  was  a  guard  rail  about  six  feet  from  the  east  edge  of  the  con- 
crete consisting  of  posts  and  plank,  such  as  are  customarily  used. 
The  shoulder  was  composed  of  dirt,  pEactlcally  level  with  the  concrete." 

On  cross-examination  the  plaintiff  testified  in  substance  as 
follows:  "I  can't  answer  definitely  as  to  how  quick  I  could  stop  my 
car  under  the  condition  of  the  road  that  night  going  at  the  rate  of 
twenty-five  miles  an  hour.  From  the  time  I  started  up  the  hill  I  had 
met  cars  going  in  the  opposite  direction  they  had  their  headlights  on. 
As  I  went  up  the  hill  my  vision  was  at  a  point  about  fifty  feet  ahead 
of  the  ear,  or  less,  depending  on  my  visibility.  I  suppose  with  my 
lights  that  I  had  on  that  night  my  visibility  v;as  probably  twenty- 
five  to  thirty  feet  ahead  of  the  ear;  that  was  as  far  as  my  lights 
would  show  that  night,  I  was  looking  just  as  far  aadi  ahead  as  those  ■ 
lights  would  show  ahead  of  me.  As  I  was  moving  north  I  observed      \^ 
a  red  light  and  two  white  lights  parallel  with  the  highway  and  about 
a  yard  from  the  edge  of  the  pavement.  I  was  about  300  feet  f rom  t he 
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red  light  when  I  first  saw  it.   I  knew  the  light  was  there  but  I  was 
watching  the  road  as  I  was  approaching.  I  did  not  continue  to  watch 
the  light.  I  continued  to  watch  the  road,  looking  somewhat  ahead  to 
see  where  I  was  going.  I  was  looking  to  watch  the  black  line  so  I 
would  be  sure  to  stay  on  my  side  of  the  road.  When  I  first  observed 
the  truck,  I  was  approximately  fifteen  or  twenty  feet  from  it,  in  my 
best  judgment.  I  quickly  put  on  my  brakes  and  turned  the  wheel  to 
avoid  hitting  the  truck.  I  had  hydraulic  brakes  on  my  car  and  used 
the  foot  brakes.  I  did  not  have  time  to  use  the  emergency  brake." 

It  is  contended  by  the  defendant  that,  "it  is  contributory 
negligence  as  a  matter  of  law  to  drive  an  automobile  at  night  at  such 
speed  that  it  cannot  be  stopped  or  turned  aside  within  the  distance 
in  which  objects  can  be  seen  ahead  of  it."  Excepting  the  testimony 
of  the  plaintiff  that  he  could  not  state  definitely  how  quickly  he 
could  stop  his  car  under  the  condition  of  the  road  on  the  night  of 
the  accident  while  moving  at  the  rate  of  twenty-five  miles  an  hour, 
there  is  no  proof  in  the  record,  either  on  behalf  of  the  plaintiff  or 
the  defendant,  on  the  question  within  what  distance  the  car  could  have 
been  stopped  under  the  circumstances  appearing  in  the  evidence  and 
being  driven  at  the  rate  of  twenty-five  an  hour.  If  we  applied  the 
proposition  advanced  by  the  defendant,  we  would  state  and  adopt  a 
fixed  and  arbitrary  rule  of  the  road  which  required  the  plaintiff, 
as  a  matter  of  law,  bound  to  observe  an  obstruction  on  the  highway 
within  the  area  lighted  by  his  automobile  lights,  and,  at  his  peril 
in  any  event,  to  avoid  striking  the  obstruction.  Xihat   is  sometimes 
designated  as  the  "Stop  within  the  radius  of  your  lights"  rule  is  in 
force  in  some  states  of  the  Union,  either  as  a  judicial  construction 
of  a  statutory  provision  on  the  question  of  headlights  of  automobiles, 
or  by  judicial  determination  independent  of  statutory  provision. 
Other  coiirts  of  last  resort  have  refused  to  adopt  the  rule  when  not 
obligated  by  statutory  law  prescribing  the  rule  either  directly  or 
by  constiniction.  It  is  realized  in  all  the  decisions,  so  far  as  our 
reading  extends,  that  the  role  is  a  general  one  and  not  to  be  invariably 
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applied.  The  followins?  cases  axe  repoi'ted  in  full  with  annotations 
in  58  A.L.R.  pages  1473  to  1495.   Rotli  v.  BloomcLuist ,  (Neb.)  220  N.W. 
572;  Tresise  v.  Ashdown,  118  Ohio  St.  307,  160  N.E.  898;  and  Morehouse 
V.  Everett,  141  Wash.  399,  252  Pac.  157.  Diederichs  v.  Duke,  234  Mich. 
136,  307  N.V».  874.  In  this  connection  it  is  important  to  bear  in  mind 
that  in  some  states  with  statutory  provision  in  effect  or  intent  requir- 
ing automobile  headlights  of  such  intensity  that  objects  ahead  of  the 
car  can  be  seen  or  discerned  at  a  certain  distance,  the  courts  of  those 
states  hold,  in  general,  that  the  violation  of  a  statutory  law  or 
requirement  is  negligence  per  se.  As  pointed  out  in  fililler  v,  Burch, 
254  111.  App.  387,  such  is  not  the  law  in  Illinois.  In  the  cases  of 
Meyer  v.  Vaughan's  Seed  store,  242  111,  App.  308,  and  Skamenca  v. 
Reeser,  294  111.  App.  216,  the  courts  arrived  at  the  conclusion  that 
the  rule  contended  for  by  the  defendant  in  the  case  at  bar  should  not 
be  adopted  as  a  general  rule.   Concurring  with  that  conclusion,  we  are 
of  the  opinion  that  it  cannot  be  said  as  a  matter  of  law  that  the 
plaintiff  was  guilty  of  contributory  negligence  because  he  failed 
to  prove  that  he  was  able  to  stop  his  car  within  the  area  lighted  by 
the  headlights  on  his  car. 

The  plaintiff's  wife  and  another  vfitness  corroborated  the  plain- 
tiff's testimony  that  there  were  no  lights  on  the  pavement  nor  at  the 
rear  of  the  truck  at  the  time  of  the  accident,  but  that  lights  were 
placed  on  the  east  shoulder  of  the  highway.  Both  of  these  witnesses 
testified  that  a  light  was  placed  on  the  pavement  at  the  rear  of  the 
truck  after  the  collision,  and  that  the  truck  driver  ran  and  placed 
lights  on  the  pavement  after  the  accident.  Their  testimony  also 
corroborated  the  plaintiff's  statement  as  to  the  speed  of  his  car 
before  the  accident. 

In  this  case  we  think  it  cannot  reasonably  be  said  that  the 
plaintiff  was  guilty  of  contributory  negligence  as  a  matter  of  law. 
That  is,  his  conduct  was  so  violative  of  all  rational  standards  of 
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conduot  applicable  to  persons  in  like  situations  that  all  reasonable 
minds  would  conclude  that  lie  was  negligent.  The  night  was  dark  and 
misty  because  of  the  drizzle.  The  plaintiff  was  driving  along  a 
country  highway  where  standing  unlighted  vehicles  were  not  to  be 
expected.  There  is  evidence  that  there  were  no  rear  lights  on  the 
truck  nor  lighted  flares  placed  on  the  pavement  before  the  accident 
as  required  by  statute,  but  that  lighted  flares  were  on  the  shoulder 
of  the  highway  between  the  highway  and  the  railroad  right-of-way. 
There  is  a  out  for  the  railroad  and  a  guard  rail  about  six  feet  from 
the  east  edge  of  the  pavement  of  the  highway.  The  plaintiff  was 
driving  his  ear  up  an  incline  near  its  top  and  required  by  law  to 
keep  his  ear  to  the  right  of  the  black  line  in  the  middle  of  the 
pavement  to  avoid  a  probably  collision  with  cars  which  might  be 
approaching  him  beyond  the  crest  of  the  hill.  The  plaintiff  was  look- 
ing ahead;  he  slackened  his  speed  when  he  observed  the  lights  on  the 
shoiilder  of  the  road;  applied  his  brakes  vifhen  he  saw  the  truck  and 
swerved  his  car  in  an  attempt  to  avoid  striking  it.  The  trial  court 
did  not  err  in  submitting  to  the  jur^r  the  questions  of  the  contributory 
negligence  on  the  part  of  the  plaintiff  end   the  actionable  negligence 
of  the  defendant  as  questions  of  fact  appearing  in  evidence  in  this  case. 

It  is  further  argued  the.t  the  verdict  is  against  the  manifest 
weight  of  the  evidence.  To  meet  the  evidence  of  the  plaintiff,  the 
defendant  introduced  evidence,  on  its  theory  of  the  case,  that  the 
truck  driver  before  the  accident,  placed  lighted  flares,  or  torches, 
on  the  pavement  and  that  lights  were  burning  on  tne  rear  of  the  stand- 
ing truck  as  required  by  the  Motor  Vehicle  Law. 

The  tnack  driver  testified  that  on  the  trailer  there  was  a  red 
light  on  the  left  rear  side,  and  a  red  light  on  the  left  corner  on 
the  back  over  the  license  plate,  and  three  red  lights  in  a  cluster, 
and  a  red  light  in  the  corner,  all  on  the  rear  of  the  truck.  He 
further  testified,  "I  tried  the  lights  at  the  terminal  at  Springfield 
and  they  were  in  good  order.  I  turned  the  lights  on  right  after  I 
got  out  of  the  city  limits  of  Springfield,  There  were  in  the  truck, 
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three  pot  lights,  three  red  flags,  and  six  thirty-mlmite  fusees. 
The  pot  lights  had  wicks  and  were  filled  v;ith  about  a  quart  of  oil. 
At  the  top  of  the  incline  ahout  a  mile  and  a  half  south  of  Elkhart 
while  I  was  driving  on  the  right-hand  side  of  the  highway,  a  con- 
necting rod  broke  at  the  piston  and  the  truck  stopped  and  rolled  just 
a  little.  I  pulled  the  truck  to  the  right-hand  side  of  the  pavement 
as  far  as  I  could;  there  was  a  fence  on  that  side  of  the  highway. 
***  I  lit  two  of  the  torches  and  ran  thirty-five  steps  and  set  one 
down  thirty-five  steps  to  the  rear  of  the  trailer  in  the  center  of  the 
right-hand  lane  of  the  pavement.  Then  I  went  back  and  put  the  other 
lighted  torch  about  thirty  steps  ahead  of  the  tractor.  After  light- 
ing the  third  torch  I  walked  around  to  the  left-hand  side  of  the 
trailer  and  set  it  dovi^n  right  at  the  left-hand  rear  corner  of  the 
trailer.  V/hile  I  vms   lighting  the  third  torch  two  people,  with  whom 
I  was  acquainted  drove  up  from  the  direction  of  Springfield.  They 
parked  their  car  in  front  of  the  truck.  While  I  was  placing  the 
third  torch  another  car  drove  by,  occupied  "bj   people  I  knew.  All  of 
the  persons  I  have  mentioned  were  witnesses  in  this  case.  After  the 
last  persons  mentioned  left ,  I  placed  the  third  torch  at  the  left- 
hand  corner  in  the  rear  of  the  trailer.  After  the  torches  were  lit 
I  got  cut  a  flag  and  Jabbed  its  standard  into  the  back  of  the  trailer. 
Then  I  rode  into  Elkhart  to  ask  assitancs  from  m.j   company.  I  then 
returned  to  the  truck.  It  had  begun  to  get  a  little  darker  and  I 
got  my  fusees  out,  six  of  them.  I  struck  one  of  them  and  walked  ten 
or  fifteen  feet  back  of  the  flare  and  stuck  it  on  the  right-hand  side 
of  the  paveraeno  in  the  dirt, as  near  to  the  pavement  as  I  could  get  it. 
That  was  about  110  or  115  feet  south  of  the  truck.  I  lit  the  fuse — 
it  makes  a  real  red  flame  about  siztasn  or  eighteen  inches  high.  I 
got  a  flashlight  and  stood  at  the  rear  of  the  truck  so  as  to  warn  the 
traffic.  Just  a  short  time  prior  to  the  collision  I  heard  an  auto- 
mobile approaching  from  the  south  (which  was  the  car  of  the  plaintiff). 
The  plaintiff  was  then  about  three  thousand  feet  to  the  south.  I 
could  hear  the  singing  of  the  tires  on  the  7;et  pavement.  I  stationed 
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myself  at  the  rear  of  the  truck  and  when  plaintiff's  car  was  about 
1500  or  2000  feet  from  me  I  turned  on  the  flashlight.  I  then  dis- 
covered a  car  approaching  from  the  north  and  I  decided  to  flag  it, 
otherwise  there  would  he  a  collision  between  the  car  approaching 
froia  the  north  and  the  one  approaching  from  tbe  south.  I  started 
flashing  the  flashlight  backwards  and  forvmrds  and  up  and  down,  but 
both  cars  kept  on  coming,  nlieii   plaintiff's  car  vjas  about  100  feet 
frojii  me  the  car  was  approaching  from  the  opposite  direction  and  I 
then  jumped  across  the  road  to  avoid  being  struck  by  plaintiff's  car, 
and  as  I  jumped  out  of  the  way  of  plaintiff's  onrushing  car,  it  ran 
into  the  back  of  the  trailer.  The  car  going  south  could  not  be 
identified.  I  went  immediately  to  the  plaintiff's  car  and  opened  the 
front  door  and  found  the  plaintiff  sitting  behind  the  wheel  of  his  car. 
I  asked  him  if  he  was  hurt  and  he  stated  that  he  was  not .  I  then 
went  to  the  rear  of  the  car,  to  the  right-hand  door  and  opened  it 
and  asked  Mrs.  JMystrom  if  she  was  hurt.  She  acted  as  if  she  were 
stunned.  I  then  returned  to  the  left  side  of  the  car  and  by  that 
time  plaintiff  had  started  to  get  out  of  the  car.  After  the  pl3in- 
tiff  got  out  of  the  car  I  said  to  him,  'Man,  can't  you  see  those 
lights  burning  down  there?'  and  the  plaintiff  replied,  'I  see  them 
now.'  The  lights  were  still  burning.  At  that  time  I  pulled  a  light 
from  \mder  the  car  which  had  been  pushed  under  it  by  the  impact  and 
it  was  still  buiming.  I  also  asked  the  plaintiff  if  he  could  not 
see  me  and  that  I  had  been  flashing  a  flashlight.  He  said  he  did 
not  know  what  the  light  meant,  that  it  might  have  been  a  holdup. 
The  plaintiff  came  right  on,  running  over  one  light,  running  past 
another  light,  and  hit  this  eleven-ton  truck,  v;ith  its  brakes  on, 
standing  on  the  concrete,  and  shoved  it  forward  from  three  and  a 
half  to  four  feet." 

Two  witnesses  testified  that  they  arrived  fet  the  place  where 
the  truck  was  stalled  at  about  sis  o'clock.   One  of  them  testified 
that  she  saw  the  taruck  driver  place  a  torch  on  the  pavement  fifty 
feet  in  front  of  the  truck  and  a  torch  fifty  feet  to  the  rear  of  the 
truck  on  the  pavement,  and  that  both  torches  were  lighted.  The 
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otiier  witness  testified  he  saw  the  truck  driver  light  his  torches 
and  place  them,  one  within  about  eight  or  te^n  feet  of  the  left  of 
the  truck — the  second  fifty  or  seventy-five  feet  to  the  rear  of  the 
truck,  on  the  pavement  within  two  feet  of  the  black  line,  and  the 
third  torch  on  the  pavement  about  fifty  feet  in  front  of  the  truck. 
Two  other  witnesses  also  testified  for  the  defendant  on  the  question 
of  lighted  torches  being  on  the  pavement  before  the  collision.   One 
of  them  said  that  he  saw  a  torch  in  front  of  the  truck  and  when  he 
passed  the  truck  the  driver  was  taking  a  torch  to  the  rear  of  the 
truck.  The  other  vfitness  stated  that  when  he  passed  the  truck  about 
six  o'clock,  he  saw  the  truck  driver  lighting  torches.  All  of  these 
vi/itnesses  were  acquainted  with  the  truck  driver  before  the  collision. 
An  automobile  investigator  for  the  Secretary  of  State  testified  that 
he  arrived  at  the  place  of  the  collision  at  about  8:20  o'clock  the 
evening  of  the  accident  and  that  when  he  arrived  he  saw  three  lighted 
torches  on  the  highway;  one  was  tvi/o  hundred  feet  ahead  of  the  truck,  one 
was  in  the  center  of  the  highway  at  the  rear  left-hand  corner  of  the 
truck,  and  another  torch  was  two  hundred  feet  behind  the  truck.  He 
also  observed  fusees  stuck  in  the  ground  at  the  edge  of  the  pavement 
to  the  rear  of  the  truck  about  fifty  feet  therefrom.  ?Ie  did  not  know 
what  had  happened  between  the  time  of  the  accident  and  the  time  he 
arrived  at  the  place  of  the  collision. 

The  conflict  of  evide.ace  is  substantial  on  material  facts  in  the 
case,  and  it  cannot  be  reconciled.  There  is  sufficient  evidence 
introduced  by  the  plaintiff  to  sustain  the  verdict.  Under  such  condi- 
tions the  rule  is  that  the  verdict  of  a  jui-y  will  not  be  set  aside 
unless  it  is  against  the  manifest  weight  of  the  evidence.  The  determin- 
ation of  the  '.vsight  of  the  evidence  in  this  case  depends  upon  the 
credibility  of  the  Vvitnesses.  We  have  carefully  considered  the  whole 
of  the  evidence,  and  it  cannot  be  fairly  said  that  the  verdict  is 
against  the  manifest  weif;ht  of  the  evidence.   (Carroll  v.  Erause,  295 
111.  App.  552;  Gaman  v.  Smith,  263  111.  App.  297). 
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lt is  also  contended  that  the  trial  court  committed  reversible 
error  in  overruling  defendant's  objections  to  four  '^^.uestions  asked 
the  plaintiff  during  his  examination  in  chief,  on  the  gro'ind  that 
the  questions  were  leading  and  sug^-estive,  V.e  have  examined  the 
.luestions  as  they  appear  in  the  record,  and  in  our  opinion  the 
questions  were  direct  and  not  suggestive  in  form. 

Objection  is  made  that  the  verdict  of  flO,OOC.OO  is  excessive. 
The  evidence  as  to  the  plaintiff's  injuries  is  uncontradicted.  The 
evidence  shows  that  he  endured  great  pain  and  v»as  confined  to  a 
hospital  for  two  weeks  and  that  later  his  leg  was  placed  in  a  splint 
for  three  months,  and  that  he  sustained  a  transverse  fracture  of 
the  right  knee  cap  which  made  it  necessary  to  keep  the  leg  extended 
so  that  the  broken  bone  vvould  remain  in  place  during  the  healing  time. 
As  a  result  there  vms  a  formation  of  a  ridge  of  bone  -.vithin  the  joint 
preventing  a  normal  raovement  of  the  leg  and  also  atroph;/  of  the  muscles 
of  the  leg.  Plaintiff  is  unable  to  walk  upstairs  except  by  placing 
his  left  leg  on  a  step  and  lifting  tiie  other  up.  If  he  v.alks  severe!, 
blocks  his  leg  becomes  tired  and  begins  to  pain  him  find  he  sometinES 
falls,  owing  to  the  knee  giving  xway.  The  injury  to  the  knee  likewise 
prevents  the  plaintiff  from  remaining  on  his  feet  for  any  extended 
time.  The  weakened  condition  of  the  leg  has  prevented  him  from  stand- 
ing silongside  of  an  operating  table  and  also  acting  as  an  obstetrician. 
Prior  to  the  accident  he  did  at  least  one  surgical  operation  each  week. 
Owing  to  his  inability  to  attend  surgical  and  obstetrical  cases  he 
has  found  it  necessary  to  refer  such  cases  to  other  physicir.ns.  During 
the  year  1956  his  totsj.  earnings  were  slightly  in  excess  of  $14,000.00 
from  his  profession  of  medicine  and  surgery.  The  evidence  shows  that 
the  growth  of  bone  into  the  joint  and  the  atrophy  of  the  muscles  of 
the  leg  are  permanent.  A.S  before  stated  the  plaintiff  at  the  time  of 
the  accident  was  about  fifty-three  years  of  E?.e.  In  our  opinion  the 
damages  awarded  b?/  the  jury  are  not  excessive.   (V/heeler  v.  Chicago 
etc.  R.S.  Co.,  188  111.  App.,  194;  Metz  v.  Tellow  Cab  Co.,  348  111. 
App.,  609,  p.  631.) 
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It  is  further  contended  that  the  Court  erred  in  giving,  modifying 
and  refusing  instructions.   In  separate  oovmts  of  the  complaint, 
section  57  B.,  section  103  (^^rticle  15)  and  section  202  (Article  15) 
of  the  1/otor  v^ehicle  Law  were  quoted  tnd  violations  of  each  by  the 
defendant  alleged.  The  answer  denies  the  violations  of  the  sections 
and  alleges  thet  the  plaintiff  complied  with  the  provisions  of  the 
sections.  Excluding  the  .question  of  contrlb\itoi*y  negligence,  the 
case  was  defended  on  the  question  as  to  whether  the  truck  driver  had 
placed  lighted  flares  or  torches,  as  req.uired  by  statute,  behind  the 
truck  before  the  accident,  and  whether  statutory  lights  vjere  displayed 
on  the  rear  of  the  standing  truck.  The  evidence  introduced  by  the 
plaintiff  as  to  the  nature,  extent,  and  permanent  results  of  the 
injury  sustained  by  the  plaintiff  is  uncontradicted. 

Four  instructions  were  presented  and  given  on  behalf  of  the 
plaintiff.   Each  of  the  first  three  instructions  stated:  "The  court 
instructs  the  ^'ury  that  on  April  25,  1937,  the  statutes  of  the  State 
of  Illinois  provided  as  follows:".  In  instruction  Ho.  1  section  202 
of  the  Motor  Vehicle  Law  was  q.uoted.  In  instruction  So,    2  section 
103  of  the  law  vjas  q_uoted,  and  in  instruction  No,  3  section  57  B  of 
the  law  was  quoted.  The  fourth  instruction  is  on  the  question  of 
damages.  It  is  argued  that  other  instructions  should  have  heea   given 
by  the  plaintiff  explaining  the  statutory  provisions  and  constructing 
their  legal  effect.   In  the  case  of  7/ard,  v.  Merrith,  S20  111.,  65, 
it  is  stated:  "We  have  held  in  laany  cases  that  no  error  is  coiaaitted 
in  giving  an  instruotion  in  the  suostiiiitlal  language  of  a  statute." 
If  the  defendant  thought  that  the  court  should  have  given  the  jury  a 
definition  of  a  word  found  in  the  quoted  sections,  it  should  have 
tendered  an  instruction  according  fco  its  understanding  of  the  meaning 
which  the  court  has  given  to  the  -word  or  other  provisions  of  the 
statute.   (Lichenstein  v.  Fish  iTurnitiire  Co,,  272  111.,  191,  Ileffeman 
V,  Bail,  109  111,  i^pp.  231.) 
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The  first  tv?o  instructions  given  for  the  plaintiff  axe 
criticized  by  the  defendant  as  being  in  part  inapplicable  to  the 
issues  in  the  case.  It  is  stated  by  the  defendant  in  effect  that 
the  jury  may  have  arrived  at  its  verdict  that  the  defendant  was 
guilty  of  negli{^,ence  which  caused  the  oollision  because  these  two 
instructions  stated  in  the  words  of  the  statute,  that  a  ciotor 
vehicle  on  the  highway  should  be  ecuiiijped  with  headlights  which 
should  be  lighted  after  dark.  The  evidence  of  the  plaintiff  tends 
to  prove  that  the  headlights  on  the  truck  n-eve   not  burning  at  the 
time  of  the  accident.  The  defendant  testified  tiiat  he  turned  on 
the  headlights  of  the  truck  when  he  left  Springfield.  V/hether  the 
headlights  ofl  the  truck  were  lighted  at  the  time  of  the  collision    "^^ 
appears  only  incidently  in  the  evidence.  This  contention  is  vfith- 
out  merit. 

It  is  also  contended  that  the  first  three  instructions  of  the 
plaintiff  are  confusing  and  rdsleading.  ^;vith  this  contention  we  do 
not  agree.  It  is  also  argued  that  the  fourth  instruction  given  for 
plaintiff  is  bad  in  form  because  it  is  so  worded  that  the  jur;^ 
probably  understood  therefrom  that  the  judge  was  of  the  opinion 
that  the  nature  and  extent  of  the  injury  sustained  by  the  plaintiff 
•was  proved  by  the  greater  weight  of  the  evidence.  In  the  first 
place,  the  testimony  as  to  the  extent  and  natui'e  of  the  plaintiff's 
injury  is  uncontradioted.  ."vlso,  by  tho  use  of  the  words  ''if  ajiy" 
throughout  the  instruction  it  is  not  reasonable  to  believe  that  the 
jury  construed  or  understood  the  instruction  as  contended  by  the 
defendant. 

It  is  contended  that  the  court  erred  in  modifying  the  14th 
instruction  presented  by  the  defendant.  The  instruction  will  be 
understood  by  cuotin«;  a  part  of  the  instruction  and  shovving  the 
modification  by  the  court  in  italics:   "If  you  find  froii!.  the  evidence 
said  truck  was  left  in  such  position  on  said  hard  road  with  lights 
lit  end  flares  or  other  signals  placed  to  warn  travelers  upon  the 
highway  of  the  location  of  the  truck  IN  TEE  Mi'iHKSR  AND  LOCATED  AS  BY 
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STATUTE  PROVIDED  AS  SET  FORTH  IM  THISE  INSTRUCTIONS,  and  not  with- 
standing the  placing  of  said  flares  and  lights  the  accident  happened 
by  reason  of  the  failure  of  the  plaintiff  to  exercise  care  as  he 
approached  said  truck,  ther^.  under  such  state  of  proof  there  can  be 
no  recovery. "  It  is  our  opinion  that  the  modification  brought  the 
instruction  -.vithin  the  issues  and  the  la%'?  of  the  case,  and  made  it 
conform  to  other  irxstructions  given  hy   the  court.  The  instruction 
as  offered  stated  that  if  the  ^ruck  was  left  on  the  hard  road  "with 
lights  lit  and  flares  cr  other  signtils  placed  to  warn  travelers  upon 
the  highway"  etc.  Surely  the  instruction  needed  luodifi cation  in 
sojae  respect  to  explain  that  tne  flares  .-nust  have  been  placed  as 
provided  by  statute  or  that  the  defendant  had  used  reasonable  and 
ordinary  oare  in  an  endeavor  to  comply  with  the  statute. 

It  is  also  contended  that  the  court  erred  in  refusing  defendant's 
instruction  ITo.  2,  This  instruction  states  that  the  defendant  was 
only  required  to  use  reasonable  and  ordinary  oars  in  the  placing  of 
lights  or  flares  oack  of  its  truck  for  the  purpose  of  warning  others 
traveling  upon  the  highway  of  the  location  of  the  truck,  and  that  if 
the  jury  believed  from  the  evidence  that  the  driver  of  the  truck  did 
exercise  suon  reasonable  care  in  placing  of  lights  and  flares  for 
the  warning  of  those  traveling  on  the  highway,  and  notwithstanding 
the  exercise  of  such  oare  by  the  driver  of  the  truck,  the  accident 
occurred,  resulting  in  injury  to  the  plaintiff,  there  can  be  no 
recovery.  The  instruction  is  directory  in  fomi  and  should  have  been 
accurately  drawn.  It  is  urged  by  the  defendant  that  this  was  the 
only  instruction  presented  ?«hich  stated  the  law  as  to  the  duty  of 
the  defendant  with  reference  to  a  compliancs  "iivith  tr;e  statute, 
(namely,  that  the  defendant  \isas  only  required  to  use  reasonable  and 
ordinary  care)  and  that  the  jury  riight  have  gained  the  iffipression 
from  hearing  the  statute  read  that  the  various  provisions  were 
mandatory  and  that  a  failure  to  strictly  conply  therewith  constituted 
negligence.  The  statute  fixed  a  standard  of  care  or  conduct  which 
the  defendant  was  to  observe  and  obey  as  reasonable  and  ordinary 
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oare  under  the  faots  shown  in  evidence.   Failure  to  exercise  this 
standard  of  care  by  the  defendant  vias   prima  facie  evidence  of 
negligence  whioh  principle  of  law  was  ignored  by  the  instruction. 
If  the  defendant  understood  that  the  lavv  rey.uired  that  the  defendant 
exercise  only  reasonable  and  ordinary  care  in  cornplying  with  the 
statute  and  it  desired  the  Jury  to  be  instructed  in  conformity  to 
that  understanding,  it  should  have  offered  an  instruction  contain- 
ing a  statement  of  the  law  as  defendant  understood  i"G . 

A  motion  was  made  by  the  appellant  in  this  court  to  strike  a 
short  additional  abstract  from  the  record,  filed  by  xhe  appellee. 
The  motion  was  taken  with  the  case.  This  additional  abstract  was 
of  some  assistance  to  this  court  ia  passing  iipon  the  facts  dis- 
closed by  the  evidence  and  the  motion  to  strike  the  additional 
abstract  is  hereby  overruled. 

We  find  no  reversible  error  in  the  trial  of  the  case  and  the 
judgment  of  the  tricil  court  is  hereby  affirmed. 

Judgment  affirtaed. 
DOVE,  J.  dissents. 
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STATE    OF   ILLINOIS, 

SECOND  DISTRICT  J  I,  JUSTUS  L.  JOHNSON".  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  ofBce. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Otta^va,  this day  of 

in  the  rear  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Cle.rl-  of  the  Appellate  Court 

(73816— 5M — 3-32) 
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Me.  Justice  Hayes,  delivered  the  opinion  of  the 
court. 

Hereafter  in  this  opinion  Marie  Quell,  plaintiff-ap- 
pellee, will  be  referred  to  as  Plaintiff,  and  John 
Jachino,  defendant-appellant,  as  Defendant. 

This  is  an  appeal  from  the  Circuit  Court  of 
Montgomery  County,  from  a  judgment  entered  in  an 
action  on  an  appeal  from  a  Police  Magistrate  Court, 
in  favor  of  the  plaintiff  Marie  Quell,  and  against  de- 
fendant John  Jachino,  in  the  amount  of  forty-five 
($45.00)  dollars.  The  case  was  heard  by  the  Court 
v/ithout  a  Jury. 

The  evidence  shows,  that  the  plaintiff'  was  the  wife 
of  Charles  H.  Kerr  until  December  18,  1936 ;  that  on 
the  5th  day  of  May,  1936,  the  plaintiff,  then  Marie 
Kerr,  obtained  a  judgment  against  Charles  H.  Kerr, 
in  the  Circuit  Court  of  Montgomery  County,  lUinois 
for  the  sum  of  fourteen  hundred  fifty  seven  dollars  and 
fifty  cents,  ($1,457.50),  and  that  she  also  obtained  an- 
other judgment  on  the  same  date  in  the  same  court 
against  Charles  H.  Kerr,  for  the  sum  of  eleven  hun- 
dred sixty  six  ($1,166.00)  dollars;  that  on  the  date  of 
said  judgments,  Charles  H.  Kerr,  was  the  owner  of 
the  South  half  (Si/o)  of  Lot  Seven  (7),  block  thirty 
one  (31),  of  the  original  plat  of  Nokomis,  Illinois;  and 
on  September  15, 1936,  he  leased  the  same,  by  a  written 
lease,  to  the  defendant  for  a  period  of  two  years,  with 
privilege  of  renewal  for  five  additional  years,  at  twen- 
ty five  ($25.00)  dollars  per  month.  The  defendant  took 
possession  of  said  premises  as  tenant,  and  paid  the 
twenty-five  dollars  a  month  to  the  said  Charles  H. 
Kerr,  for  October,  November,  and  December,  1936. 

On  December  18,  1936,  Charles  H.  Kerr,  Marie  Quell 
Kerr,  and  Anna  Kerr  Graham,  a  former  wife  of 
Charles  H.  Kerr,  entered  into  a  settlement  of  litiga- 
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tion,  involving  themselves,  and  executed  the  following 
release : 

"For  and  in  consideration   of   the   execution   of 
various  deeds,  both  warranty  and  quit-claim,  this 
day  executed,  and  for  the  further  consideration  of 
the  releasing  of  several  judgments  in  the  Circuit 
Court  of  Montgomery  County,  Illinois,  on  this  the 
18th  day  of  December,  A.  D.  1936,  and  in  settlement 
of  a  certain  law  suit  pending  in  the  Circuit  Court 
of  Montgomery  County,   Illinois,  being  Imown   as 
Cause  No.  36-1937,  wherein  Anna  Graham  was  plain- 
tiff, and  Charles  H.  Kerr  and  Marie  Quell  Kerr, 
were   defendants,   the   undersigned   do   hereby   for 
themselves  release  any  and  all  claims  or  demands  or 
rights  of  action  of  one  against  the  other,  and  all 
actions,  claims  or  demands  of  any  kind  or  character 
of  one  against  the  other  are  hereby  finally  deter- 
mined and  completely  settled  and  adjusted." 
On  the  same  day,  Charles  H.  Kerr  and  Marie  Quell 
Kerr,  his  wife,  conveyed,  by  quit  claim  deed,  the  title 
to  the  property  in  question  to  Lester  Vandever,  her 
attorney.     The  plaintiff  herein,  then  procured  a  de- 
cree of  divorce  from  the  said  Chai'les  H.  Kerr,  and  the 
title  to  the  above  property  was  then  re-conveyed  by 
Lester  Vandever  to  the  plaintiff,  by  quit  claim  deed 
on  the  same  day.    Plaintiff  then  released  the  two  judg- 
ments above  referred  to,  which  she  had  held  against 
Charles  H.  Kerr.    It  was  stipulated  in  the  court  below, 
that  the  plaintiff  had  notice  that  the  defendant  was 
in  actual  possession  of  the  premises  on  December  18, 
1936,  when  she  took  title,  and  his  actual  possession 
from  September  15,  1936,  is  not  disputed.    The  plain- 
tiff collected  the  rent  from  the  defendant  at  the  rate  of 
twenty  five  dollars  per  month  for  the  months  of  Janu- 
ary, February,  March,  April,  May  and  June,  1937.    On 
December  18,  1936,  Charles  H.  Kerr  notified  the  de- 
fendant in  writing,   that   Marie   Quell   was   then   the 
owner  of  the  premises  in  question  and  entitled  to  all 
the  rents  from  and  after  January  1,  1937. 

The  purpose  of  the  suit  was  to  collect  forty  five 
($45.00)  dollars  per  month  as  rent  rather  than  twenty 
five  ($25.00)  dollars.  For  the  period  of  the  lease,  with 
the  extension,  would  make  a  ditference  of  about  fifteen 
hundred  ($1500.00)  dollars.  Defendant  urges  two 
propositions  for  reversal  of  the  judgment:  (1).  The 
plaintiif  cannot  legally  rely  upon  the  released  judg- 
ments to  defeat  the  terms  of  the  written  lease,  even 
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though  the  judgments  were  a  lien  against  the  veal 
estate  prior  to  the  execution  of  the  lease,  when  she, 
with  full  knowledge  of  the  existence  of  the  lease,  volun- 
tary released  her  judgments.  (2).  Conceding  for  the 
purpose  of  argument,  that  she  could  rely  upon  her  re- 
leased judgments,  her  acceptance  of  rent  for  a  period 
of  six  consecutive  months  after  she  had  full  knowledge 
of  the  terms  of  the  lease  and  the  right  of  the  appellant 
to  renew  the  lease  for  a  period  of  five  annual  renewals, 
amounts  to  a  ratification  of  the  lease  and  estops  her 
to  question  the  provisions  thereof. 

Plaintiff  in  reply  to  point  immber  one,  states : 

"We  readily  admit  that  we  do  not  know  of  any 
decision  of  an  upper  Court  in  a  case  where  the  judg- 
ment lien  was  obtained  prior  to  the  execution  of  the 
lease,  and  a  voluntary  conveyance  was  made  sub- 
sequent to  the  execution  of  the  lease.  However, 
there  are  numerous  Illinois  cases,  some  of  which  are 
cited  in  our  brief,  to  the  effect  that  if  a  mortgage  is 
given,  then  a  lease  executed,  then  in  settlement  of 
the  mortgage  indebtedness  the  mortgagor  conveys 
the  property  to  the  mortgagee,  the  mortgagee  takes 
same  without  it  being  subject  to  the  lease.  It  seems 
to  us  that  this  is  very  nearly  analagous  to  this  case. ' ' 
In  support  of  her  position,  plaintiff  cites  the  follow- 
ing cases : 

Moffet  V.  Farwell,  222  111.  543,  548; 
Richardson  v.  HockenhtiU,  85  111.  124; 
Campbell  v.  Carter,  14  111.  286 ; 
Edgerton  v.  Young,  43  111.  464; 
Shippen  v.  Whiftier,  117  111.  282; 
Lownian  v.  Lawman,  118  111.  583,  586,  587. 
In  Campbell  v.  Carter,  it  is  said:  "The  conclusion 
from  all  the  authorities  clearly  is,  that  if  a  party  ac- 
quires an  estate  upon  which  he  has  an  incumbrance,  the 
incumbrance  is,  in  equity,  considered  as  subsisting,  or 
extinguished,  accoi'ding  to  his  intentions,  expressed  or 
implied.     The  intention  is  the  controUiag  considera- 
tion, where  it  has  been  made  known,  or  can  be  inferred 
from  the  acts  and  conduct  of  the  party.    And  the  court 
will  look  into  all  of  the  circumstances  of  the  case,  to 
ascertain  his  real  intention.    If  it  appears,  that  he  in- 
tended to  discharge  the  incumbrance,  and  rely  exclus- 
ively upon  his  newly  acquired  title,  the  incumbrance  is 
regarded  as  extinguished,  and  cannot  afterwards  be 
set  up  to  strengihen  and  support  that  title.    If  no  inten- 
tion has  been  mainfested,  equity  will  consider  the  in- 
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cumbrance  as  subsisting,  or  extinguished,  as  may  be 
most  conducive  to  the  interests  of  the  party.  The  debt 
and  security  were  both  cancelled.  The  release  of  the 
equity  of  redemption  was  not  the  only  consideration 
received.  Besides  the  equity  of  redemption,  he  obtained 
the  conveyance  of  warranty  and  the  relinquishment  of 
a  dower  interest  in  a  lot,  the  lien  having  been  released, 
the  bank  judgment  attached  upon  the  lot." 

In  Moffet  V.  Farwell,  it  is  said:  "Whether  a  merger 
results  from  a  greater  and  less  estate  uniting  in  the 
same  person  depends  upon  what  will  best  subserve  the 
purposes  of  justice  and  the  intention  of  the  parties. 
This  court  has  held  the  question  always  to  be  one  of 
intention,  and  that  the  interests  of  the  parties  and  their 
intentions  arc  controlling  considerations."  (Richard- 
son V.  HockenbiiU,  85  111.  124.)  "The  intention  is  the 
controlling  consideration,  where  it  has  been  made  known 
or  can  be  inferred  from  the  acts  and  conduct  of  the 
party,  and  the  court  will  look  into  all  of  the  circum- 
stances of  the  case  to  ascertain  his  real  intention.  If  it 
appears  that  he  intended  to  discharge  the  encumbrance 
and  relj'  exclusively  upon  his  newly  acquired  title,  the 
encumbrance  is  regarded  as  extinguished  and  cannot 
afterward  be  set  up  to  strengthen  and  support  that 
title.  If  no  intention  has  been  manifested,  equity  will 
consider  the  encumbrance  as  subsisting  or  extin- 
guished, as  may  be  most  conducive  to  the  interest  of, 
the  party."  (Campbell  v.  Carter,  14  111.  286.)  In  Edger- 
ton  V.  Young,  43  111.  464,  it  was  held  that  whether  a 
merger  resulted  from  a  greater  and  less  estate  meet- 
ing in  the  same  person  depends  upon  the  intent  and 
interest  of  the  parties.  It  was  said  in  Shippen  v.  Whit- 
tier,  117  111.  282:  "The  conveyance  of  the  mortgagor's 
estate  to  the  mortgagee  does  not  operate  as  a  merger, 
in  equity,  unless  it  was  intended  to  have  that  effect." 
These  principles  are  sustained  by  Lowman  v.  Lownian, 
118  III.  582. 

In  every  case  cited  by  the  plaintiff  in  support  of  his 
proposition,  is  a  case  in  equity.  The  case  at  bar  is  not 
a  case  in  equity,  but  at  law,  and  circumscribed  and 
limited  to  the  jurisdiction  given  to  Justices  of  the 
Peace.  In  appeals  to  the  Circuit  Court  from  Justices 
of  the  Peace,  the  court  has  no  greater  jurisdiction  and 
power  than  was  possessed  by  the  Justice  of  the  Peace. 
299  111.  130, 131. 

Plaintiff's  counsel  sug-gests  in  his  brief,  that 
although  some  equitable  principles  are  involved,  that 
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the  Civil  Practice  Act  permits  in  cases  tried  before  the 
Court,  the  combining  of  legal  and  equitable  causes.  The 
Civil  Practice  Act  covers  only  courts  of  record  and 
does  not  include  justices  of  the  peace. 

A  judgment  lieu  on  real  estate  confers  no  title,  legal 
or  equitable  thereto.  Each  v.  Snow,  338  111.  28.  Sec- 
tion 1,  Chapter  77,  Illinois  Revised  Statutes  1937, 
page  1897. 

In  order  for  plaintiff  to  make  out  a  prima  facie  case, 
she  has  to  depend  on  her  deed  for  title.  The  judgment 
lien  does  not  permit  her  to  bi'ing  an  action  for  rent  for 
she  has  no  title  to  base  her  claim  on.  There  is  no 
privity  between  herself  and  the  defendant  except 
through  the  conveyance.  Even  if  it  were  proper  to 
consider  this  as  a  case  in  equity,  the  necessary  elements 
of  such  a  cause  of  action  have  not  been  established  in 
this  record.  First,  the  insolvency  of  the  judgment 
debtor,  and  second,  that  the  market  value  of  the  prop- 
erty in  question  was  not  in  excess  of  the  two  judgments. 
These  elements  would  have  to  be  established  before 
the  riglits  of  the  tenant  in  possession,  under  a  written 
lease  could  be  wiped  out. 

At  the  time  the  plaintiff  released  the  two  judgments, 
there  was  a  release  executed  by  Charles  H.  Kerr,  Anna 
Graham,  (wife  number  1),  and  the  plaintiff,  (wife  num- 
ber 2),  in  which  they  severally  released  any  and  all 
claims,  demands  or  rights  of  action,  one  against  the 
other,  and  declared  that  all  actions  claims  and  demands 
were  finally  determined  and  completely  settled  and  ad- 
justed. The  release  further  recited,  that  in  considera- 
tion of  the  releasing  of  the  several  judgments  in  the 
Circuit  Court  of  Montgomeiy  County,  and  the  settle- 
ment of  a  certain  law  suit  pending  in  the  Circuit  Court 
of  said  county,  wherein  Anna  Graham,  first  wife,  as 
plaintiff,  and  Charles  H.  Kerr  and  Mary  Quell  Kerr, 
were  defendants.  In  examining  the  circumstances 
surrounding  these  transactions  to  determine  plaintiff's 
intention,  in  releasing  of  the  two  judgments  she  had 
against  Charles  H.  Kerr,  and  the  taking  in  lieu  thereof 
the  quit  claim  deed,  it  is  apparent  that  this  was  a  three 
way  release, — that  the  first  wife  had  a  law  suit  pending 
against  the  plaintiff  and  Cliarles  H.  Kerr,  and  this  was 
settled  in  the  transaction;  that  a  divorce  of  the  mar- 
riage between  the  plaintiff  and  Charles  H.  Kerr  was 
obtained,  and  that  the  plaintiff  took  her  property  free 
from  marital  rights  of  Charles  H.  Kerr ;  that  there  was 
a  conveyance  of  other  property  than  the  property  in 
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question,  covered  in  this  same  transaction.  This  makes 
an  altogether  different  case  from  one  where  the  judg- 
ment amount  to  as  much  or  more  as  the  full  vah;e  of 
the  property,  and  where  the  judgment  debtor  is  in- 
solvent, and  there  is  no  other  property  on  which  to 
make  the  judgment  or  any  part  of  it,  and  he  takes  a 
deed  to  it  to  save  the  expense  of  foreclosure  and  sale, 
and  received  no  other  or  additional  consideration.  In 
Campbell  v.  Carter,  the  court  said:  "Not  one  of  the 
cases  cited  goes  further  than  to  hold,  where  the  mere 
equitj'  of  redemption  is  released  and  the  note  is  can- 
celled, that  the  mortgagee  may  still  rely  upon  the  mort- 
gage to  protect  his  title.  But  this  is  a  very  different 
case.  The  debt  and  the  security  were  both  cancelled. 
The  release  of  the  equity  of  redemption  was  not  the 
only  consideration  received  by  Farwell.  Besides  the 
equity  of  redemption,  he  obtained  the  covenants  of 
warranty  of  the  mortgage,  and  the  relinquishment  of  a 
dower  interest  in  the  lot. ' ' 

In  the  case  at  bar,  the  plaintiff  received,  in  addition 
to  the  title  to  the  Nokomis  property,  the  release  of  a 
pending  suit  against  her,  brought  by  the  first  wife  of 
Charles  H.  Kerr ;  a  property  settlement  in  her  divorce 
case,  and  the  relinquishment  of  Kerr's  marital  rights, 
and  it  appears  from  the  recitals  in  the  release  that 
there  was  other  property  conveyed  by  warranty  deed. 
During  the  negotiations  and  just  prior  to  this 
settlement,  the  question  of  this  lease  came  up  as  shown 
by  the  testimony  of  J.  T.  Buckington,  a  lawyer  who 
represented  Charles  H.  Kerr.  He  stated  that  he  had 
talked  with  Mrs.  Quell's  attorneys;  juSt  before  the 
contract  settlement  was  made,  and  they  talked  about 
this  business  building  in  Nokomis,  and  that  her  lawyers 
objected  to  taking  that  piece  of  property  for  the  rea- 
son there  was  a  long  lease  on  it,  and  they  said  they 
understood  there  was  an  option  in  the  lease  to  buy  it. 
He  said  that  he  advised  them,  after  investigation,  that 
there  was  no  option  to  purchase,  but  that  whatever 
there  was,  they  would  have  to  take  it  as  it  then  was, 
and  take  their  own  chances  with  the  tenant  on  it,  and 
that  Kerr  would  only  give  a  quit  claim  deed  to  it. 

It  is  further  shown  by  the  stipulation  that  the  plain- 
tiff knew,  at  the  time  she  took  the  conveyance,  that 
the  tenant  was  in  possession  of  the  property.  Pur- 
chaser is  bound  to  inquire  of  the  person  in  possession 
of  real  estate,  by  what  tenure  he  holds  and  what  in- 
terest he  claims  in  the  premises.  German  American 
Bank  V.  Martin,  277  111.  629. 
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It  further  appears  that  the  defendant  paid  Charles 
H.  Kerr,  twenty  five  dollars  a  month  up  until  the  time 
the  conveyance  to  the  plaintiff  was  made ;  and  that  he 
paid  each  month,  for  sis  months  thereafter,  twenty 
five  dollars  a  month  to  the  plaintiff.  The  plaintiff  can- 
not take  the  inconsistent  position  that  she  retain  the 
benefits  she  derived  under  the  mutual  releases,  and 
disaffirm  her  release  of  the  two  judgments  in  question. 
From  an  examination  of  the  entire  transaction,  and  of 
the  accompanying  circumstances,  we  are  forced  to  con- 
clude that  her  intention  was  to  release  the  judgments 
in  question,  and  is  bound  by  her  releases. 

The  force  and  effect  of  a  written  lease  accompanied 
with  actual  possession  for  a  period  of  six  months 
should  not  be  undermined  or  destroyed  unless  a  cafee 
is  clearly  established  as  to  facts  and  based  on  settled 
doctrines  of  law  that  require  it.  For  the  above  rea- 
sons the  judgment  of  the  Circuit  Court  is  reversed  and 
cause  remanded. 

Reversed  and  Remanded. 

(Ten  pages  in  original  opinion.) 


(66269— 10-7— 14 


[^AlX^- 


.50^ 


PUBUSHED  IN  AbsTEACT 


Floyd  E.  Maddei^  Administrator  dfe,the  Estate 

Helen  M.  Feai|  Deceased,  Plaintiff -Appellant, 

V.  W.  H.  Simpson,  Administrator^  and 

Maude  S.  ferown,  Administratrix  of 

the  Estate  of  Charles  W.  Sampson,  | 

Deceased,  Defendants-Appellees.  / 

Appeal  from  Circuit  Coikt,  Ckinberlan^^an^t^    T      /V         f\   ^  f\ 

April  Teem,  A.  D.  1938.         "     '  " 

Gen.  No.  9122  Agenda  No.  5 

Mr.  Justice  Eiess,  delivered  the  opinion  of  the 
Court. 

Plaintiff  Appellant,  Floyd  E.  Madden,  as  adminis- 
trator of  the  estate  of  Helen  M.  Fear,  deceased,  brought 
suit  for  damages  in  the  Circuit  Court  of  Cumberland 
County  against  the  personal  representatives  of  the 
estate  of  Charles  W.  Sampson,  deceased,  for  the  bene- 
fit of  the  next  of  kin  of  Helen-  M.  Fear,  who  had  lost 
her  life  as  the  result  of  a  collision  between  decedent 
Sampson's  automobile  and  an  automobile  driven  by 
one  Mrs.  Charles  W.  Closson.  Upon  trial  by  jury, 
both  general  and  special  verdicts  were  returned  in 
favor  of  the  defendant,  and  judgment  was  entered  in 
bar  of  the  action  from  which  judgment  the  plaintitf 
has  appealed. 

The  complaint,  consisting  of  one  count,  charged  the 
defendant's  intestate,  in  substance,  with  wilful  and 
wanton  misconduct  in  the  operation  of  his  automobile 
in  that  he  wilfully  and  wantonly  drove  the  same  at  a 
speed  which  was  greater  than  was  reasonable  and 
proper,  having  due  regard  for  the  traffic  and  use  of 
the  way,  so  as  to  endanger  the  life  and  limbs  of  the 
occupants  of  his  said  automobile,  contraiy  to  the  pro- 
visions of  Section  146  of  Chapter  951/-,  Revised  Stat- 
utes of  Illinois;  that  he  so  wilfully  and  wantonly  failed 
to  keep  a  proper  watch  or  lookout  on  the  road  in  the 
direction  in  which  his  automobile  was  traveling,  while 
driving  at  an  excessive  rate  of  speed;  that  he  failed 
to  decrease  the  speed  of  his  automobile  though  driving 
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at  a  highly  excessive  rate  of  speed  when  approaching 
a  special  hazard,  that  he  drove  on  the  left  side  of  the 
payment  and  drove  without  lights. 

It  appears  from  the  evidence  that  at  about  five 
o'clock  in  the  evening  of  December  9,  1936,  plaintiff's 
intestate,  Helen  M.  Fear,  and  Margaret  Carroll,  public 
school  teachers  at  Greenup,  Illinois,  accompanied  de- 
fendant's intestate,  Charles  W.  Sampson,  at  his  in- 
vitation and  as  guest  passengers,  on  an  avTtomobile 
trip  from  Greenup  to  Charleston,  Illinois.  All  three 
occupied  the  front  seat.  Defendant's  intestate  was 
driving  the  automobile  and  Miss  Carroll  was  sitting 
in  the  center.  At  about  five  thirty  o  'clock  that  evening, 
defendant  intestate's  car  collided  with  an  automobile 
operated  by  Mrs.  Charles  W.  Closson.  The  collision 
was  almost  head  on,  and  both  Charles  W.  Sampson  and 
Helen  M.  Fear  were  killed. 

Defendant 's  intestate  was  driving  his  car  in  a  north- 
erly direction  on  the  right  or  east  side  of  the  marked 
center  line  of  an  eighteen  foot  concrete  paved  state 
highway.  Mrs.  Closson,  a  farmer's  wife,  who  was 
driving  her  car  in  a  southerly  or  opposite  direction, 
had  mistaken  a  farm  culvert  on  the  east  side  of  the 
pavement  for  a  coimecting  gravel  road  on  which  she 
intended  to  turn  off  to  a  farm  house  on  her  left  and 
had  pulled  across  the  black  line  and  started  to  leave 
the  state  highway.  Seeing  her  mistake,  she  had  swung 
her  car  or  continued  toward  the  point  at  which  she  in- 
tended to  leave  the  pavement,  at  a  rate  of  speed,  as 
testified  by  her,  of  between  seven  and  ten  miles  per 
hour,  driving  on  the  left  side  of  the  pavement  directly 
in  front  of  the  oncoming  Sampson  car. 

Apparently  defendant's  intestate  saw  the  Closson 
car  for  the  first  time  immediately  before  the  accident, 
at  which  time  he  exclaimed :  "  Oh  my  God. ' '  Miss  Car- 
roll fixed  the  speed  of  the  Sampson  car  at  fifty  miles  an 
hour  five  or  six  minutes  before  the  collision,  and  as 
near  sixty  miles  an  hour  at  the  time  of  the  collision. 
She  testified  that  the  pavement  was  dry;  that  it  was 
beginning  to  get  dusk;  that  Sampson  was  driving  on 
the  right  side  of  the  black  line ;  that  she  saw  Mrs.  Clos- 
son's  car  the  minute  they  hit,  and  that  she  did  not 
know  whether  or  not  her  lights  were  on;  that  she  did 
not  know  where  the  Closson  car  came  from,  that  it  was 
immediately  in  front  of  them  when  she  looked  up  from 
a  basket  ball  score  which  she  and  Miss  Fear  were  ex- 
amining.    Mrs.   Closson  estimated  the  speed  of  the 
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Sampson  car  at  sixty-five  miles  an  hour,  and  the  speed 
of  her  own  car  at  seven  miles  an  hour.  She  testified 
that  her  lights  were  burning  brightly  and  that  she  saw 
the  headlights  of  the  approaching  Sampson  car.  She 
had  no  deiinite  recollection  and  could  not  say  whether 
she  had  ever  pulled  back  on  the  right  hand  side  of  the 
road  after  maldng  the  turn  at  the  farm  culvert  by 
mistake. 

Plaintiff  argues  that  the  Court  erred  in  entering 
judgment  for  the  defendants  upon  the  verdict  for  th'^ 
reason  that  it  was  contrary  to  both  the  law  and  the 
evidence;  that  the  Court  erred  in  the  giving  and  re- 
fusing of  instruction. 

As  a  guest  passenger,  it  devolved  upon  the  plaintiff 
under  the  provisions  of  the  Illinois  statute  to  allege 
and  prove  the  in.juries,  death  and  loss  sustained  to  hare 
been  proximately  caused  or  contributed  to  by  wilful 
and  wanton  misconduct  on  the  part  of  the  owner  or 
driver  of  the  car  in  which  the  decedent  was  riding. 
Chapter  doY^,  Section  5Sa,  Illinois  Revised  Statutes. 

On  the  trial  of  this  cause,  the  Court,  at  the  request 
of  the  defendant,  required  the  jury  to  find  specially  on 
the  following  question  of  fact,  namely:  "Did  deceased, 
Charles  W.  Sampson,  at  and  immediately  before  the 
time  of  the  collision  which  resulted  in  the  death  of 
Helen  M.  Fear,  act  wantonly,  wilfullj"  and  mth  reckless 
disregard  of  the  rights  of  deceased?"  The  answer  to 
tliis  interrogatory  was  ' '  No. ' ' 

The  plaintiff  filed  a  written  motion  for  a  new  trial, 
setting  up  a  number  of  grounds  therefor,  but  made  no 
specific  objection  to  the  special  finding,  nor  did  the 
plaintiff  file  any  motion  to  set  aside  this  special  finding 
nor  assign  error  thereon  in  this  court. 

It  has  been  held  by  the  Courts  of  Review  of  this 
State  that  the  defendant  is  conclusively  bound  by  a 
special  finding  of  fact,  such  as  is  here  involved,  unless 
error  has  been  assigned  thereon,  and  the  question  has 
also  been  raised  on  the  motion  for  a  new  trial.  Taake 
V.  Eichhorst,  344  HI.  508,  176  N.  E.  765;  Brant  v.  Chi- 
cago &  Alton  R.  R.,  294  111.  606 ;  128  N.  E.  732 ;  Brimie 
v.  BeldenMfg.  Co.,  287  111.  11,  122  N.  E.  75;  Rockwood 
Sprinkler  Co.  v.  Phillips  Co.  265  111.  App.  267 ;  West- 
brook  V.  Chicago  and  N.  W.  Ry.  Co.,  248  111.  App.,  446. 

The  abstract  of  the  record  fails  to  show  whether 
judgment  was  entered  upon  the  special  verdict  of  the 
jury  or  on  the  general  verdict. 
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Paragraph  189  of  Chapter  110  on  Practice,  State 
Bar  Association  Statutes  (1937)  provides  that  "In  any 
case  in  which  the  jury  render  a  general  verdict,  they 
may  be  required  by  the  Court  and  must  be  required 
on  request  of  any  party  to  the  action  to  find  specially 
upon  any  material  question  or  questions  of  fact  which 
shall  be  stated  to  them  in  writing. ' ' 

This  paragraph  further  provides  that  ""When  the 
special  finding  of  fact  is  inconsistent  with  the  general 
verdict,  the  former  shall  control  the  latter,  and  the 
Court  may  enter  judg-ment  accordingly. ' '  The  special 
verdict  was  not  questioned  in  the  lower  court,  nor  by 
assignment  of  error  here,  and  the  plaintiff  is  in  the 
same  position  now,  in  so  far  as  the  special  verdict  is 
concerned,  as  if  he  had  failed  to  file  a  motion  for  a  new 
trial  in  the  lower  court. 

It  was  not  alleged  nor  set  forth  in  the  motion  for  a 
new  trial  that  erroneous  instructions  or  errors  in  the 
admissal  or  refusal  of  evidence  had  in  any  way  affected 
the  special  verdict  which  was  rendered  by  the  jury  in 
this  case. 

It  is  well  established  that  where  a  party  files  a  writ- 
ten motion  for  a  new  trial,  he  will  be  held  to  waive  all 
causes  therefor  not  set  forth  in  his  written  motion. 
Lerette  v.  Director  General,  306  111.  348,  356 ;  137  N.  E. 
811 ;  People  v.  Petrilli,  344  111.  416,  420,  and  citations, 
176  N.  E.  437. 

The  jury,  having  expressly  found  by  its  special  ver- 
dict that  the  defendant's  intestate  did  not  act  wantonly, 
wilfully  and  with  reckless  disregard  of  the  rights  of 
deceased,  before  and  at  the  time  of  tlie  collision,  as 
charged  in  the  complaint,  this  question  is  conclusively 
established  in  appellee's  favor  and  for  the  reasons 
heretofore  stated,  the  judgment  of  the  trial  court  must, 
of  necessity,  be  affirmed. 

Judgment  Affirmed. 

(Five  pages  in  original  opinion.) 
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Siis  is  an  appeal  from  the  Cireait  Court  of  Itedlson  County 
which  rendered  judgment  in  favor  of  Appellee  and  against  Appellant  In 
the  sum  of  $1250,00  for  Injuries  to  arsnellee,  received  while  playing 
In  one  of  the  streets  of  the  village. 

Appellee's  comolalnt  alleges  that  en  Octoher  15,  1934,  and 
for  Bany  years  Twfore  that  date,  the  appellant  as  a  village,  was  in 
possession  and  control  of  Main  street  and  theiesterly  extension  of  Main 
street  in  said  Tillage,  and  also  Center  street  and  its  westerly  extension 
or  wldmilng  thereof,  including  the  location  of  the  drainage  inlet  therein 
described,  as  a  public  street  and  place  for  public  use  and  for  the 
purpose  of  draining  the  surface  water  on  public  streets  and  places  in 
said  neighborfiood;  and  that  the  appellant  had  constructed  or  caused  to 
be  constructed,  for  its  use,  a  certain  catch  basin  or  drainage  inlet 
which  iras  gunk  into  the  gro^md  so  t  at  the  upper  portion  of  it  was 
level  with  the  stirface  of  the  ground,  and  that  sane  was  covered  with  a 
perforated  lid,  being  a  piece  of  perforated  iron,  fastened  at  one 
point;  that  the  inlet  was  circular  in  shaae  and  about  twenty  inches 
in  depth  and  located  near  the  southwesterly  corner  of  Main  street  and 
the  westerly  extension  thereof  andCenter  street  and  the  westerly 
widening  thereof,  in  the  Village  of  Maryville;  that  the  same  ^as  within 
a  few  feet  of  a  stop  sign;  that  the  catch  basin  was  about  six  feet 
from  the  northeasterly  comer  of  the  building  at  the  southwest  corner 
of  the  intersection,  and  that  was  occupied  by  one  Janes  Gibson,  and  which 
was  a  part  of  the  rjublic  cinder  sidewalk,  on  the  west  side  of  '.'.'est 
Center  street  anti  near  to  or  ad.Jolning  Main  street,  extending  across 
Center  street. 

The  complaint  then  alleges  that  the  location,  condition  and 
construction  of  said  drainage  inlet  and  of  said  perforated  cover  thereon 


and  the  danger  arising  therefrom  was  known  to  the  a'apellaat,  or  T)y  the 
exercise  of  due  caution  could  have  been  known  by  it.   The  complaint  then 
alleges  that  the  condition  had  prevailed  for  a  long  space  of  time,  to 
wit,  six  months,  and  that  the  President  of  the  Tillage  Board  was  in  charge 
of  the  work  of  locating  and  constructing  said  catch  basin  or  drainage  inlet, 
and  that  the  top  of  said  drainage  inlet  ^"las  open  to  publlo  view, 

Kie  complaint  then  alleges  that  the  appellee  was  a  boy  about 
18  years  of  age  and  lived  ^th  his  father,  and  did  not  know  the  conditions 
eoacerning  the  catch  basin  and  drainage  inlet  and  did  not  realize  the 
dangers  incident  thereto;  that  the  appellee,  together  with  some  other 
children,  on  the  evening  of  October  15,  1934,  between  the  hours  of  8 
and  9  o'clock,  ^as  playing  in  the  neighborhood  of  the  catch  basin  inlet 
after  dazic,  and,  while  he  was  in  the  exercise  of  due  care  and  caution 
for  his  own  safety,   he  stepped  on  top  of  the  drainage  inlet  and  part  of 
his  foot  or  leg  went  into  the  drainage  inlet,  bj^  reason  of  the  top  not 
being  securely  closed  or  fa.stened  thereon,  or  by  reason  of  the  seme 
being  partly  opened,  or  by  reason  of  the  same  being  shifted  by  the  weight 
of  his  foot  coming  into  contact  therewith,  and  that  the  appellee  broke 
his  leg. 

It  is  next  alleged  that  the  appellant  did  one  or  the  other 
or  all  of  the  following  act^aad  thereby  caused  the  injuries  to  appellee: 

(a)  Bogligently  constructed  or  caused  to  be  permitted  to  be 
constructed  the  said  inlet  in  and  upon  said  public  place  without 
exercising  reasonable  care  and  diligence  to  provide  a  cover  thereon 
with  fastenings  to  hold  the  sfune  in  place. 

(b)  Kegligently  failing  to  exercise  due  and  reasonable  care  to 
piovids  proper  barriers  or  safeguards  to  prevent  the  public  using 
the  said  place  frois  stepping  upon  and  into  the  said  drainage  inlet. 

(c)  Kegligently  failing  to  exercise  reasonable  cere  to  keep  its 
streets  at  the  point  mentioned  in  reasonably  safe  condition  for 
travel  by  providing  ll^tiag  at  nlgjit  or  other  methods  of  warning 
persons  having  occasion  to  use  said  public  place  from  being  injured 
by  reason  of  the  conditions  of  the  said  drainage  inlet  by  reason 

of  its  insecure  fastenings  and  condition. 

(d)  Hegligently  falling  to  exercise  reasonable  care  and  diligence  to 
keera  the  too  of  said  drainage  inlet  seetire  and  in  place  so  that  the 
same  would  not  be  open  or  shifted  by  the  weight  of  persons  walking 
over  the  saiae. 


-  3  - 

(e)  Ijjr  falling  to  exercise  reasonable  care  and  caution  to  Iteep 
thff  ffoace  covered  by  th'i   saii  catch  basin  and  the  lid  thereon  in  reaaon- 
ably  safe  condition  for  public  travel,  especially  during:  the  nig^t.time. 
Appellant  filed  its  motion  for  Judgment  in  the  nature  of  a  demurrer, 
and,  as  grounds  for  its  motion,  stated  in  substance,  that  anoellee  did 
not,  in  his  corrolaint,  state  that  the  public  ciader  ^ilde^alk  was  owned, 
controlled,  constructed  or  reconstructed  by  the  acii^ellact;  that  a^^ellee 
did  not  allege  in  his  coirrfilaint  that  said  catch  haoin  was  located  In  streets 
or  property  controlled  by  the  atipellant;  that  appellee  did  not,  in  his 
conwlaint,  allege  when  said  streets  were  widened  or  extended;  that 
appellee  did  not  allege  in  his  complaint  that  siid  catch  basin  was 
constructed  on  aathority  and  with  the  consent  of  the  appellant,  or  that 
appellant  had  assumed  control  of  said  basin  as  a  part  of  appellant's 
property;  that  aonellee  did  not  allege  in  his  com -laint  that  the  President 
of  the  Village  Beard  was  acting  in  his  official  capacity  or  un^er  directions 
or  resolutions  of  the  Village  Board  in  constructing  and  locatiz^j  said  catch 
basin;  that  appellee  did  not  allesre  in  his  coinnlaint  when  appellant 
took  possession  and  control  of  Main  street  and  the  westerly  extension  of 
said  Main  street  in  said  Village,  ant!  also  of  Center  street  and  its  westerly 
extension  or  widening  thereof.  Including  the  location  of  the  drainage 
inlet  mentioned  in  the  complaint,  and  that  the  coraplaint  did  not  show 
that  the  extensions  or  widenings  of  said  streets  were  used  for  public 
streets  and  altered  for  that  reason?  that  the  allegation  in  the  coisplaint 
that  appellee  was  in  the  exercise  of  due  care  and  caution  for  his  own 
safety  is  inconsistent  with  the  allegation  in  the  coraplaint  that  he  is  a 
person  of  18  years  of  age  btA    'as  playing  in  the  location  of  the  catch 
basin  with  a  number  of  boys. 

The  notion  of  the  appellant  coming  on  for  hearing,  the  Court 
orerruled  said  motion,  and  thereafter  the  appellant  filed  its  answer 
to  the  complaint  and,  in  substance  denied  all  of  the  material  alle~ations 
contained  in  aonellee' s  complaint. 

In  addition  to  the  denials  contained  in  appellant's  answer, 
it  further  stated  therein  the  fact  to  be  that  any  extension,  widening 
or  other  property  adjacent  to  or  near  the  established  streets  of  Main 
or  Center  streets  is  the  property  of  the  State  of  Illinois,  and  that 
said  property,  ^hich  is  located  in  the  description  as  furnished  by  said 
extension  or  widening,  has  never  been  the  property  of  appellant,  but 
has  been  owned  and  controlled  by  a  number  of  persons  previous  to  the  State 
of  Illinois  acquiring  title;  that  appellant  does  not  own,  control  or 


poBsess  any  cinder  sidewalks  at  the  point  described  by  appellee,  and  that 
the  ground,  as  described  by  anpellec,  is  owned  by  the  State  of  Illinois, 
and  has  in  the  past  been  owned  b^,'  nunieroTis  people  and  coroorations,  and  that 
said  ground  has  never  been  a  part,  and  is  not  now  a  part,  of  the  streets 
or  siderralks  or  land  which  are  owned,  controlled  or  possessed  by  ap  'ellant. 

Later,  leave  of  Coart  T?as  £;rantcd  to  at5-!ellant  to  file  an  amendment 
to  its  answer,  the  amendment  In  substance,  states  that  appellee,  when  passing 
over  or  near  said  drain  inlet,  7(aa  not  in  the  exercise  of  due  care  and  caution 
for  his  own  safety,  and  that  aopellee  was  guilty  of  negligence  which  caused 
or  contributed  to  his  accident,  and  to  whatever  icjaries  he  received.  That 
the  acts  of  negligence  charged  to  raid  appellant  In  the  coranlaint  were  not 
the  proxiffiate  cause  of  the  acclf^ent  and  injtiriss  to  the  ap-oellee;  that  Tihat- 
ever  injuries  appellee  received  -^ere  as  a  direct  result  of  the  acts  and  doings 
on  the  part  of  the  appellee  and  his  associates  while  playing  in  the  nei^boi^ 
hood  of  said  catch  basin,  and  that  the  accident  arid  Injuries  were  not  the 
result  of  any  acts  of  negligerice  or  iaproper  conduct  on  tbe  part  of  appellant. 

The  amendinent  to  appellant's  answer  further  states  that  Center 
street  la  an  unpaved  but  improved  road  or  hig-h^^a^  ^ich  r.ms  throng  the 
Yill^e  of  Maryville  in  an  easterly  and  westerly  direction,  and  -hich 
street  intersects  Illinois  State  Hi^way  Route  159,  and  that  the  Illinois 
Stats  HighT^ay  Department  has  erected  at  that  point  at  which  Center  street 
connects  with  Illinois  State  Highway  Boate  153,  a  stop  sign,  r^hich  sign 
has  upon  it  the  ^ord  "Stop",  and  which  sign  Is  attached  to  a  woodea  post 
approxiffiately  5  feet  in  heij^t,  6  inches  thick,  and  which  post  has  been 
placed  in  the  ground  and  irade  pennanent,  and  that  said  stop  sign  is 
erected,  aaintaiaed  and  controlled  by  the  State  of  Illinois,  and  over  which 
the  appellant  has  no  control  or  managesent;  that  the  ai^^pellee,  at  the  time 
he  passed  over  or  near  to  the  inlet*  as  -^escribed  in  appellee's  coEplaint, 
ran  intc  and  struck  with  great  force  and  violence  the  stop  sign  above 
mentioned  in  and  near  said  drain  inlet,  and  received  the  injuries  of  which 
he  conrplains;  tliat  the  injuries  received  by  th-  appellee  were  the  direct 
result  of  his  acts  and  doings  in  striking  said  stop  sign  and  lost,  in  play- 
lag  with  his  associates. 

Kiereapon  the  appellee  filed  a  reply  to  the  amendment  to  appellant's 
answer,  and  specifically  denied  the  allegations  contained  in  appellant's 
amendment  to  its  answer. 


•xne  cattse  •■as  tnen  tri-fO.  before  tns  court  and  a  Jury,  and  after 
the  evidence  ^as  presented  to  the  jury,  the  Jury  returned  a  verditt  in 
favor  of  the  appellee,  and  assessed  his  damages  the  sua  of  twelve  hundred 
flftjr  dollexs. 

Appellant* s  motion  for  a  new  trial  set  up  many  matters,  aiDong 
them  that  atiew  trial  should  he   granted  on  nccount  of  nev'ly  discovered 
evidence.  This  new  evidence  showed  no  affirmative  defense,  but  tended  to 
contradict  one  witness.   It  -was  in  the  sound  diacretion  of  the  court  to 
allov  or  not,  a  new  trial  on  this  ground,  and  we  do  not  think  the  court 
arred  in  denyijig  the  motion  on  this  ground.   "The  ether  Eatters  Eost  of  jfhich 
are  assigned  as  error,  here  -sill  he  dealt  Tith  as  the  opinion  proceeds. 

The   court  properLj'  denied  appellant's  Eotion  to  dismiss,  s.s 
ths  CMiplaint  contains  sufficient  allegations  to  charge  appellant  rith 
responsibility  for  maintaining  the  place  of  injiir;/,  if  the  injure-  -as 
received  throat  negligence  of  appellant  in  icaintaining  such  place, 

Appellse  in  this  case  at  the  time  of  his  injury  was  eighteen 
years  of  age.  He  wds  alaying  in  the  street  with  some  other  ^ys  on 
tke  date  of  his  injury.  Plaintiff,  on  running  along  the  street  'There  the 
senhcle  in  question  is,  as  a  part  of  the  game  they  frere  inlaying,  came 
upon  this  Eumhole  in  ths  night  tiae.  He  slipped  partly  into  the  hole 
and  his  leg  was  broken.  He  did  not  at  the  tims  kno??  trhat  he  had  fallen 
upon,  but  Ir.ter  learned  iphat  it  was.  Early  the  next  morning  hi  b  father  saw 
the  place  in  question,  and  the  lid  ^ras  -artly  removed.  Eiis  lid  ■sras 
a  piece  of  iron  SO  by  30  inches,  and  fastened  s.t  one  point.  Thsre  is  evidence 
on  Ijshalf  of  appellsjat  which  tends  to  establish  that  appellee  was  not 
injured  ae  he  claims,  bat  was  injursd  by  rojHilng  Into  a  stop-sign  located 
near  to  the  manhole.  Appellant  also  offered  evidence  that  a  li^it  from 
the  tavern  gave  light  sufficient  to  see  at  the  point  -srhsre  plaintiff  ^ae 
injured.  Also  that  at  the  time  they  'jent  to  see  the  place  where  appsllea 
was  injured,  the  lid  ^sls   corr-sctly  upon  the  base. 

Bie  evidence  fairly  tends  to  prove  the  saterial  allegations  of 
fact  allegad  in  the  complaint.  The  manhole  in  ?rhieh  plaintiff  -ras  injured, 
was  placed  there  by  the  city  for  its  use  and  benefit.  Hiic   city  ^^as  there- 
fore charged  with  ths  responsibility  of  k-epir.g  it  in  a  reasonably  safe 
condition  so  as  not  to  perniit  siiy  person  to  be  injured,  because  of  its 
unsafe  condition.  TJiis  hole  ras  close  to  the  sidewalk;  it  -^as  at  a  corner; 


there  were  no  lights  there,  except  su.ch  us  shone  from  the  t>r.ck  door  of 
a  saloon.  Plaintiff  r;ajBe  upon  It  in  tha  night  time  wlthoat  aJiy  warning  as 
to  its  being  there.  Tiie   lid  rlipped  and.  s.  part  of  his  foot  sllpppd  into 
^he  hole  and  his  leg  was  broken.  At  the  time  olaintiff  was  apparently  doing 
what  an^r  boy  of  his/ndght  be  doing  iinder  like  circumstanceB.  Mach  evidence 
was  offered  by  K-pnellant ,  ocfis  of  it  contraaictory  of  the  above  statements. 
Hothing  was  sho^-m,  however,  which  v.'as  conclusire.  All  questions  which 
we  find  in  this  recorfJ.  aboiit  whicJi  testi.nTony  was  given  are  purely  questions 
of   fact  for  the  jury.  Our  Supreme  Court  has  so  often  said,  and  we  have  so 
often  held,  that  linless  the  rerdlict  is  against  tbe  manifect  w-^i^iixt  of  the 
evidence  the  court  rill  not  disturb  verdicts  bscause  of  findings  of  fact, 
that  we  need,  not  cite  atifcoritis-B  on  that  principle. 

Conplfdnt  io  Eiade  of  the  folIoi?ing  insti^etions 
"She  court  instructs  the  jurj'  that  the  plaintiff 
&t   arid  before  the  accident  aiid  Injtiry  was  not  required,  to 
exercise  the  hi^iiiest  degree  of  vi&rs  for  iiis  otci,  safety,  but 
■was  only  required  to  exercise  V.hat  degree  of  care  v?hich  an 
orcilnarily  prudent  boy  of  his  age,  cs.pac.5tj',  ssperience, 
education  aad  intelligence  would  exercise  imder  the  same  or 
siailax  circumstances,** 
ffele  instruction  has  been  approved  in  Sebra1>ert  vs  Patera,  31C  III.  419. 
Ve   see  notliijog  in  this  instruction  s-hieh  might  hare  mislead  the  juirj-. 
Sia  judgment  of  the  Circuit  Court  is  affirmed. 
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Defsndf.nt-Ap'^^llant.  )  Judge  Presiding. 

STOKE,  J. 

This  is  an  appeal  from  a  Juci^ent  of  the  Circuit  Court  of 
Williarason  County,   Illinois,   against  the  Consolidpted  Coal  Oojo- 
pany  of  St,  Louis,   defendant,   in  the  mm  of  1500,00,  for  daaagei^ 
alleged  to  have  been  done  to  landu  helonging  to  H,  S,   Enloe, 
plaintiff.     The  drjnags  is  olairaed  for  Injury  to  the  land  cauted  toy 
mineral  W£t«r  pumped  froia  defendant's  mine  through  a  ditch  adjsjin- 
ing  plaintiff's  land. 

Issue  was  taken  on  the  questions  of  the  permanency  of  the 
dejoage  and  the  amount  of  damage.     Plaintiff  owns  9.3  aCi^<5s  of 
land,  1.6  acres  of  which  are  occupied  by  a  four  room  house,   a 
small  barn,  a  dhlclcen  house,   other  small  sheds,  and  two  wells. 

The  mine  wtter  began  to  flow  through  the  pr-^sent  ditch  In 
1932,     Plaintiff  testified  that  he  saw  the  land  in  1934  and 
there  w,  a  water  on  t-#o  or  t)xpm  acres.     He  also  t«atlf  led  that 
the  mine  water  wrecked  one  of  his  wells.     He  stated  that  he  had 
no  experience  in  buying  and  selling  land;   thr.t  "the  farai  wa« 
worth  #4,000.00*;   and  "the  fair  cirsh  raerket  value  of  it  in  ny 
Judgment  as  I  saw  It  af t»3'  the  water  had  run  over  it  vae  probably 
12,000,00",     The  only  date  connected  with  the  $4,000.00  estimate 
was  the  year  1930, 

The  witness  Saeger  testified  th,ct  in  1932  the  water  began 
to  overflow  U\l«  land  and  •killed*  about  tvfo-thirda  of  it.  He 
testified  that  in  his  judgment  the  land  ^uza  ^orth  $4,000,00 
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In  1930  and  $1700.00  or  $1800.00  In  1936,  and  that  the  nine 
water  accounted  for  the  difference  In  value.     He  testified 
further  that  in  1920  the  land  produced  70  to  75  bushels  of  com 
per  acre  and  that  sixtef^n  years  lat'^r,   in  1936,    it  produced  25 
to  30  bushelB  for  the  whole  five  or  six  acres.     He  has  never  se-  n 
the  effect  of  mineral  water  reraoved. 

Press  Triplet  oultivat'-^d  the  land  in  1934  and  had  a  good 
crop.     He  stated  thet  Ir I'eapeot Ive  of  mine  i^rater  it  would  be  imusual 
if  the  "land  were  not  overfl-owed  at  leat't  once  in  t^s;  Ive  raonths 
by  the  creek.     He   oaid  three-fourths  of  an  acre  vjss  wet  in  1934, 

Homer  Tubba  was  on  the  land  for  several  years  beginning  in 
1031,     He  tiiou^t  It  would  take  ten  years  to  rebuild  the  land  af- 
ter copperas  water  had  been  on  it.   He  thought  it  would  cost  more 
than  the  land  was  ^orth.     He  gave  no  basis  for  this  opinion. 

Where  the  suit  la  for  permanent  injury  to  land  the  buz^en 
is  upon  the  plaintiff  to  establish  that  the  condition  cx-eated  after 
subsidence  of  the  water  is  practically  irremediable,     COLLINS  t, 
C08GR0VE  ME£IH/UJ  COAL  CO.  ,    279   Illinois  Appellate,   98,   102.      The 
testimony  is  vague  on  the  amount  of  the  land  injured  by  the  ^ater, 
the  present  productivity  of  the  land,   the  former  productivity  of  the 
land,  and  on  the  possibility  of  restoration  of  the  land.      It  does 
appear  that  the  device  by  which  ralne  water  is  cast  on  the  land 
is  removable.     We  thinV  that  the  situation  here  presented  is 
indistinguishable  frora  that  presented  in  GOLLIKS  v.   G0S(H10VE  MSSHAH 
COAL  CO. ,   sur>ra,  and  in  VOLGER  v.  CHIGAOO  AND  CARTISRVILLS  COAL 
CO.,   180  Illinois  Appellate,  51,  and  that   the  evidence  is  ol  arly 
Insufficient  to  support  a  finding  of  permanent  injury  to  the  land, 
or  to  any  specified  portion  thereof. 

We  are  further  of  the  opinion  that  if  permanent  injury  had 
been  shown  thf.re  was  no  evidence,   competent  for  a  Jury  to  con- 
sider,  as  to  the  fHoney  damage  rosulting  from  the  injury.     No  one 
who  clslmed  to  h£ve  knowledge  of  land  values  t>3stified.      Such 
te;  timony  as  there  was  raade  no  distinction  between  the  land  culti- 
vated and  the  improvements.     No  aoeount  wts   taken  of  depreciation 
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of  the  land  value  for  obrlous  reasons  other  than  overflow.     This 
being  the  state  of  the  evidence  the  Jury  were  neoessorlly  left  to 
guess  at  the  value  or  to  uso  general   Information  wholly  outside 
of  the  r<^oord  in  this  cane. 

Since  this  case  will  have  to  b?  retried  it  is  proper  to  note 
that  one  of  the  instructions  given  instructed  the  jury  that  if  it 
found  certain  facts   to  be  true  it  should  find  the  defendont  guilty. 
This  instruction  failed  to  note  some  of  the  defenses  idiioh  were 
supported  by  evidence,  and  the  giving  of  this  instruction  con- 
stituted error. 

The  Judgment  of  the  Circuit  Court  of  Williamson  County,  Illi- 
nola,   will  be  reversed  and  the  cause  reraanded  for  a  nev;  trial. 

Reversed  and  remanded. 
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APPSLLATF,  COURT   OF   ILLINOIS, 
Fourth  DlBtrlct. 


RUSH  L.    CKATON,  Administrator  $f  the 
Estate  of  Winifred   J5,    Ci^ton^'  de- 
ceased, I        / 

\     -^ 
Plalntif  f-A'jBipiillant , 
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vs. 


ALTON  UNITED  CAB  COMPANY,   Ij^c.k   a 
corpor.-tion,   and  W/^RREN  SL^IKSI, 

Defendant 3-App^lle  «s . 


)  ik>pej^  from  Cltv 

)  C^urjt  of  Alton, \ 

)  MakdllBon  County,    \ 

)  I^i^ls  ^- 

I    29  7I.A.  6  52 

)   Honorable 

)    ,!n.   P.   Boynton, 

)   Trial  Judge. 


aroNE,  J, 

This   is   an  appeal   from  a  Judgment  non  obstante  veredicto  of 
the  City  Coiirt  of  Alton,  Madison  County,    Illinois,   ord;  ring  that 
the  plaint iff -appellant,  Rush  L,    Craton,   administrator  of   the  es- 
tate of  Winifred  E.    Craton,  deceased,   take  nothing  by  his  suit  a- 
galnst  Alton  United  Cab  Company,    Inc.,    a  corporation,   and  ifarren 
Blanker,    def endants-appelleos,    in  an  action  for  wrongful  death. 

On  the  evening  of  February  1,   1936,   the  Alton  United  Gab 
Company  tiirough  its   employee  Warren  Slanker  received  the  plaintiff's 
intestate   as  a  passenger  for  hire  in  the  defendant  company's  taxi- 
cab.      During  the  course  of  the  transportation  the  taxicab  ran  a- 
galnst   the  street  curb.     Plaintiff's  intestate,  who  was  nine  months 
pregnant,    wss  thrown  against  the   side  of   the   cab.     Later  plaintiff's 
Intestate  had  a  hemraorrhage  of  the  uterus   and  died,  as  a  result 
thereof.     While  the   testimony  of   the  attending  physician  wss  to 
the  effect  that  the  accident  could  not  have  caused  the  hemmorrhage 
and  death,    there  was  other  expert  testimony  that  it   could,    and  the 
Jury  found  specially   that  the  injury  caused   the  death. 

The  plaintiff   called  the  defendant  Warren  Blanker, who  was 
the  driver  of  the  c<?.b,   as  his  witness.     The  driver  testified,   in 
substance,   that  the  street  on  which  the  accident  occurred  was  on 
a  hill,    and  that  there  was  hard  snow  on  the   street.      He   said, 
"some  way  ay  back  wheels  got  caught   in  the   rut  of   the  street  car 
tracks  —   It  was  hard   snow  —  and  when  it  ended  up  I  skidded, ending 
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into  Broadway  and  Pearl".     He   said  that  it  w  a  aroiind  6:30  P.   M. 
and  was   dark.     He  thought  he  had  chains  on  both  back  tires.      He 
was  going  15  to   30   miles  per  hour.      The  car   skidded  sideways  but 
did  not   turn  completely  around.      Ther<=  was  no  damage  to   the  car, 
Hs  drove   it  away.      The  passenger  gave  no  evidence  of  b<^  ing   In  pain. 

The  other   evidence  of  the  plaintif -^   consisted  of   testimony 
connecting  up  the  occurrence   testified  to  by  Slanker  with  a  ride 
taken  by  the  plaintiff's  intestate  that  evening. 

The  defendant   offered  no   evidence. 

The  cause  was   aubaitted  to   the  Jury,   and  a  verdict   was  re- 
turned finding  the  defendant,   Alton  United  Calo  Company,   guilty 
and  finding  the  employee,  the  defendant  barren  Sianker,   not  guilty. 
Damages   were  assessed  at  iSjOOvO.OO, 

The  trial  court  denied  the  plaintiff's  motions  for  a  Judgment 
non  obstante  veredicto  and  for  a  ne's  trial. 

The  trial   court   allo^ved   the   dei'endant  Gab  Company'  s  motion 
for  Judgment  non  obstante  veredicto  and   entered  Judgment  for  both 
defendants  and  against  the  plaintiff  for   costs. 

The  only  negligence  charged  was   the  management  of   the   te^.i- 
cab.      In  HAXES  v.    CHICAGO  T-^LSPHONIi:  CO.,    218  Illinois   414,    on  page 
418,    the  inile  applicable  to  this   situation  is  well   stated:      "In 
such  an  action  whether  brought   against  the   employer  severally  or 
Jointly  with  the   employee,    the  gravamen  of   the  chejcge   is   and  raust 
be,    the  negligence  of   the   employee;   and  no   recovery  can  be  had  unless 
it  be  proved  and  found  by  the  Jury  thst  the  employee  was  negligent." 

The  plaintiff   contends,   however,    that   the   situation  is   one   in 
which  the   doctrine   of  res  ipsa  loquitur  applies,   and  the  defendant 
having  introduced  no   evidence, failed   to  sustain   the  biu:*den   .:f  de- 
fense, and  was   error   for  the   trial  court   to   submit  the   issues  to  the 
Jury. 

"'iJhen  a  thing  \7hich  has  caused  an  injury   is   shown  to  be  under 
the  management  of   the   party  charged  with  negligence  and  the  accident 
is   such  as  in   the  ordinary  course  of  things  will  not  happen  if 
those  who  have  such  manageraent  use   proper  care,    the  accident  it- 
self tffords  reasonable   evidence,    in  the   absence  of  an    explanation. 
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that  it  arose  from  the  vant  of  proper  care.  *  FELJMAN  v,  CHICAC50 
RWYS.  CO.,  289  Illinois,  25,  on  54.   Such  would  have  bef?n  the 
situation  in  t>-is  case  if  the  evidence  had  merely  shown  the  con- 
tract of  carriage  and  the  lact  of  the  accident  and  Injury.   This 
proof  went  further.   It  showed  in  detail  the  weather  condltlona 
and  street  conditions  which  caused  the  taxlceb  to  slide  against 
the  curbing  smd  injure  the  passenger.  It  w:-nt  into  the  details 
of  the  speed  and  other  raanagement  of  the  taxicab. 

The  only  thing  left  concerning  the  cause  of  the  accident  was 
the  conclusion  to  be  drawn  from  the  driver's  statement  of  his 
management  of  the  taxloab, 

"The  pr^^suinption  raised  by  the  doctrine  does  not  require 
evidence  to  the  contrary  of  equal  weight  to  overthroisr  it,  for 
such  a  presumption  is  not  of  itself  evidence  but  raises  a  rule 
of  evidence  and  yields  to  any  contrary  proof.  Tlierefore  when  the 
surrounding  circumsta-nces  leave  roota  for  a  different  presumption 
the  reason  for  the  rule  fails, *  HERBERT  v.  LKVY,  279  Illinois 
Appellate,  353,  on  361, 

It  seems  clear  to  us  that  the  circumstances  surrounding 
this  accident  leave  ample  room  for  different  conclusions  concerning 
the  niansgement  of  the  taxicab.   It  sesms  clear,  also,  that  the 
evidence  discloses  that  the  situation  wes  not  entirely  in  the  con- 
trol of  the  defendants.  We  therefore  conclude  that  the  doctrine 
of  res  ipsa  loqult^ir  has  no  ap^^lication  to  this  cese  and  -"e  sre 
of  the  opinion  that  the  issues  were  properly  subiaitted  to  the  Jury, 
*8  think  the  Jury  could  r^ason.ably  h-ve  found  th«t  there  ?,'as  no 
negligence  in  the  man-gement  of  the  taxicab  end  see  no  reason  to 
disturb  its  finding  in  that  respect. 

The  trial  court  properly  held  that  the  finding  of  the  jury 
precluded  Judgment  agtlnst  the  defendant,  Alton  Unit-^d  Gab  Company. 

The  Judgment  of  the  City  Court  of  Alton  will  therefore  be 
affirmed. 

Affirmed, 
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THE  PEOPI£  OF  THE  STATE  OF 
IILIHOIS,  for  the  Use  of 
R.D.  SHEPHERD,  As  Conser- 
vator of  the  Estate  of 
Mell  TomlonoTloh,  Incompetent, 
Plaintiff  and  Appellee, 


MARKO  PRPICH,  S.  ASGEII  and 
T.I.  GALLOWAY,  Defendants, 

Separate  Appellant, 

T.I.  GALLOWAY,  Appealing. 


Appeal  from  the 
Circuit  Court  of 
Franklin  County. 


I      29  7I.A.  6  50^ 


Murphy,  J: 

R.D.  Shepherd  as  conservator  of  the  Estate  of  Meli 
Tomlonovieh,  an  incompetent,  hereinafter  referred  to  as  plain- 
tiff, instituted  this  suit  to  recover  on  a  bond  which  had  been 
given  as  an  official  bond  by  the  preceding  conservator  of  said 
ward.  The  bond  was  signed  by  Marko  Prpieh  as  principal  and  S. 
Angeli  and  T.I.  Galloway  as  surieties. 

Prpieh  and  Angeli  did  not  appear  and  a  judgment  in  debt 
and  for  damages  was  entered  against  them.  Galloway  hereinafter 
referred  to  as  defendant  filed  an  answer.  On  a  trial  the  court 
at  the  close  of  all  the  evidence, directed  a  verdict  of  damages 
against  the  defendant  for  ^3139.22  and  entered  judgment  for  that 
amount.  This  appeal  is  from  that  judgment. 
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The  questions  raised  on  this  appeal  are  as  to  the 
correctness  of  the  court's  rulings  on  the  pleadings,  the 
admission  and  rejection  of  evidence  and  in  directing  a  yer- 
dict  for  the  plaintiff. 

The  plaintiff  moved  to  strike  various  paragraphs  of 
defendant's  answer.   Defendant  moved  that  the  motion  be 
carried  hack  to  the  complaint.  I^efendant's  motion  was  over- 
ruled and  plaintiff's  motion  to  strike  was  allowed  and  para- 
graphs 1,2,3,4,5  and  6  were  stricken. 

It  was  alleged  in  the  complaint  that  the  county  court 
of  Franklin  County  did  on  the  17th  day  of  February,  1921, 
appoint  Ularko  Prpich  as  conservator  of  said  ward,  an  incompetent 
person,  that  Prpich  duly  q^ualified  and  proceeded  to  act  as  such 
conservator  until  November  14,  1932  when  he  was  removed  by  order 
of  the  said  county  court;  that  during  the  time  he  held  said 
position  the  county  court  did  in  Bovember  1928  order  him  to  file 
a  new  bond,  and  that  pursuant  to  such  order  Prpich  filed  the 
bond  declared  upon.   The  breach  of  the  bond  relied  upon  was  that 
the  county  court  in  1932  adjudged  that  Prpich  should  pay  to  his 
successor,  the  plaintiff  herein,  ii3388.34  and  had  ordered  him 
to  make  such  payment  which  he  had  failed  to  do. 

The  substance  of  the  paragraphs  of  the  answer  which  were 
stricken  was  that  the  county  court  of  Franklin  County  was  not 
duly  organized  on  the  date  the  ward  was  adjudged  incompetent 
and  Prpich  was  appointed,  that  it  was  not  sitting  in  probate, 
that  no  petition  was  filed  by  a  reputable  citizen  of  the  county 
asking  for  the  appointment  of  a  conservator,  that  the  issue  of 
the  ward's  mental  condition  was  not  determined  by  a  jury,  that 
no  summons  veniil:^,  subpoena  or  other  process  issued  out  of  said 
court  at  said  term  in  said  proceeding  and  no  such  process  was  filed 
in  said  court,  that  the  only  property  the  ward  ovmed  at  the  time 
of  Prpich 's  appointment  was  the  right  to  participate  with  his 
mother  in  a  certificate  issued  under  the  War  Rish  Insurance  Act 


2. 
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enacted  for  the  benefit  of  soldiers  of  the  World  War,  that 
the  payment  of  the  same  was  under  the  benevolent  supervision 
of  the  Veterans  Administration  and  that  such  Interest  was  not 
a  property  right  sufficient  to  warrant  the  county  ooiirt's 
exercise  of  Jurisdiction  In  the  making  of  the  appointment, 
that  the  bond  filed  was  worded  as  a  guardian's  bond  and  not 
as  a  conservators'  bond. 

Sec.  18  Act  VI  of  the  Constitution  provides  that  county 
courts  shall  have  original  Jurisdiction  in  the  matter  of  the 
appointment  of  guardians  and  conservators  and  settlement  of 
their  accounts.  V/hen  the  county  courts  have  acted  in  the  exercise 
of  8ueh  Jurisdiction  their  Judgments  and  decrees  cannot  be 
questioned  collaterally.   Illinois  Merchants  Trust  Co.  vs.  Turner 
341  111.  101;  Holt  vs.  Snodgrass  315  111.  548;  Sheahan  vs.  Madlgan 
£7S  111.  372;  Dodge  vs.  Cole  97  111.  S38;  Wing  vs.  Dodge  80  111. 
564;  Searle  vs.  Galbralth  73  111.  269.  Where  the  court  had  Juris- 
diction of  the  subject  matter  and  the  parties  Its  Jud^ent  or  de- 
cree cannot  be  questioned  collaterally,  no  matter  how  erroneous 
it  may  be.  Holt  vs.  Snodgrass,  supra.  It  is  the  settled  law  that 
the  county  court,  when  adjudicating  upon  questions  of  which  it  has 
general  Jurisdiction,  is  entitled  to  as  liberal  intendments  In 
favor  of  Its  Jurisdiction  as  are  extended  to  the  acts  of  courts 
of  general  Jurisdiction,  Bostwlck  vs.  Skinner  80  111.  147;  Wight 
vs.  Wallbaum  39  111.  554  and  this  rule  applies  in  all  its  force 
to  the  acts  of  the  county  court  In  conservator  proceedings  for 
In  these  matters  it  exercises  a  general  Jurisdiction.  Holt  vs. 
Snodgrass,  supra. 

The  allegations  In  the  answer  that  no  summons  venire, 
subpoena  or  other  process  issued  out  of  said  court  at  said  term 
and  that  no  such  process  was  filed  In  said  court  is  not  a  state- 
ment of  fact  which  negatives  the  county  court's  Jurisdiction  of 
the  person  of  the  ward.  By  the  allegation  the  issuance  of  the 
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process  was  limited  to  the  terra  of  court  at  which  the  appoint- 
ment was  made.  Granting  the  county  court  proceeding  the  literal 
intendments  to  which  it  is  entitled  it  may  be  assumed  that  the 
court  acquired  jurisdiction  of  the  ward  hy  the  servictC-  of  pro- 
cess at  a  term  prior  to  the  one  at  which  the  letters  of  conser- 
Tatorship  were  issued.  Also  hy  Sec.  12  Chap.  85  111.  Bev.  Stat. 
1937  the  county  court  may  appoint  a  conservator  following  an 
adjudication  of  insanity  and  in  such  case  the  court  acq.uire3 
Jurisdiction  of  the  incompetent  hy  virtue  of  the  insanity  pro- 
ceeding and  no  further  procesi  need  issue  hefore  a  conservator 
la  appointed. 

The  allegations  of  the  answer  were  insufficient  to  raise 
an  issue  on  the  jurisdiction  of  the  county  court  as  to  the  subject 
matter  or  the  person  of  the  ward.  The  other  questions  attempted 
to  be  raised  by  the  answer  were  in  reference  to  matters  that 
cannot  be  raised  in  a  collateral  proceeding. 

In  Fecht  vs.  Freeman  S51  111.  84,  99  the  court  said,  "The 
authorities  in  this  State  are  all  one  way  upon  the  question  that 
the  county  courts  of  this  State,  in  the  appointment  of  guardians, 
administrators  and  conservators,  are  judges  of  their  own  jurisdiction? 

It  was  not  necessary  that  all  the  facts  and  circumstances 
which  justified  the  acts  of  the  county  court  should  affii^atively 
appear  upon  the  face  of  the  proceeding.   Illinois  Merchants  Trust 
Co.  vs.  Turner,  supra;  Propst  vs.  Ifeadows  13  111.  157.  amA^he 
court  properly  overruled  defendant's  motion  to  carry  the  motion 
to  strike  back  to  the  complaint.  There  was  no  error  in  striking 
from  defendant's  answer  the  paragraphs  indicated. 

Pursiiant  to  Supreme  Court  Rule  18  the  defendant  called 
upon  plaintiff  to  admit  as  true  a  certaxn  statement  of  facts. 
Plaintiff  admitted  their  truth  but  reserved  the  question  of  their 
materiality.   On  the  trial  the  court  refused  to  admit  the  same  in 
evidence.  The  facts  rejected  were  in  reference  to  the  citizenship 
of  the  former  conservator  Prpich,  and  the  citizenship  of  the  ward. 


^. 
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It  was  admitted  to  be  true  that  the  ward  was  an  alien  unlaw- 
fully in  the  United  States  and  that  subsequent  to  the  appoint- 
ment of  a  conservator  in  1921  he  had  been  deported. 

The  citizenship  of  the  conservator  and  the  ward  and  the 
question  of  their  residence  were  matters  for  the  determination 
of  the  county  court  and  ootild  not  be  reviewed  in  this  collateral 
proceeding.   Feeht  vs.  Freeman,  supra;  Dodge  vs.  Cole  97  111.  S38. 
The  statement  of  facts  although  admitted  by  plaintiff  to  be  true 
was  properly  rejected  as  evidence. 

Defendant  contends  that  the  bond  was  of  no  effect  for  the 
reason  that  it  describe^^s  guardian  and  referred  to  the  trust  he 
was  to  fill  as  being  one  of  guardianship  instead  of  consez^ator- 
ahip.  Prplch  who  had  been  named  as  conservator  and  had  acted  in 
that  capacity  for  several  years  gave  the  bond  sued  upon,  in  com- 
pliance with  an  order  of  the  county  court  that  he  give  a  new  bond. 
The  defendant  signed  the  bond  enabling  Prpich  to  comply  with  such 
order.  The  court  accepted  the  same  as  a  nev?  bond  from  Prpioh  as 
conservator.  By  reason  of  the  giving  of  said  bond  Prpich  was 
privileged  to  continue  to  act  as  conservator  and  receive  his  ward's 
property.  Under  such  conditions  defendant  as  a  sui'ety  on  the 
bond  is  estopped  to  raise  the  question  as  to  the  wording  of  the 
bond. 

Aside  froBt  the  matters  referred  to  defendant  did  not 
interpose  any  defense  to  plaintiff's  action  and  the  co^lrt  proper- 
ly directed  a  verdict  for  the  plaintiff. 

Judgment  Af finned. 
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VIOLA  ELLEN  W0LL>VEDV Administratrix 
of  the  Estate    of  IRAmS^S  MARIOH 
WOLLARD,   Deceased,  ''%. 

Plaint  if  f -Appei.1^ , 
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Appeal  from  the 
Circuit  Court  of 
Williamson  County, 
Illinois. 


I 


M.QUIM,  Administrator  o^^4he  Estate 
of  LESTER  HORIAAIS,  Deceased, 

Defendant-Appellant . 


Murphy,  J: 

This  court  granted  defendant  leave  to  appeal  from  an 
order  setting  aside  a  verdict  in  his  favor.  The  facts  in  the 
ease  suid  the  law  applicable  thereto  require  our  affirmation  of 
the  order  of  the  trial  court. 

Plaintiff  sued  to  recover  damages  sustained  by  reason 
of  the  alleged  wrongful  death  of  her  intestate.  He  died  as  the 
result  of  injuries  sustained  by  being  struck  by  an  automobile 
driven  by  Lester  Horman.  After  verdict  and  during  the  pendency 
of  the  motion  for  a  new  trial,  ]Iorman  died  and  defendant  as  the 
legal  representative  of  his  estate  was  substituted. 

The  record  does  not  disclose  what  rulings  the  trial 
court  deemed  to  be  erroneous.  Defendant  contends  that  the  ver- 
dict should  have  been  sustained  for  the  reason  that  plaintiffs 
intestate  was  guilty  of  contributory  negligence  as  a  matter  of 
law  and  that  defendant's  motion  for  a  directed  verdict  made  at 
the  close  of  all  the  evidence  shoxild  have  been  granted. 

The  accident  happened  in  the  City  of  Herrin  at  the 
intersection  of  Uorth  Park  Avenue,  (a  north  and  south  avenue) 
and  Herrin  Street  which  intersected  the  Avenue  at  right  angles. 
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The  Avenue  has  a  paved  driveway  50  feet  in  width.  At  the 
intersection  there  is  an  off-set  so  that  the  west  CTirh  north 
of  Herrin  Street  is  not  on  a  line  with  the  west  curb  south 
of  the  intersection,  the  north  one  being  about  20  feet  farther 
east.  The  line  that  marks  the  dividing  line  between  the  north 
and  south  bound  traffic  lanes  follows  in  part  the  off-set  and 
at  the  point  of  the  accident  is  19  feet  from  the  west  curb  and 
31  feet  from  the  east.  After  dark  on  the  evening  of  October  11, 
1936,  deceased  was  seen  near  the  northeast  corner  of  the  inter- 
section on  the  sidewalk  on  the  east  side  of  Park  Avenue.  He 
started  to  cross  from  the  east  to  the  west  side.  The  evidence 
is  not  clear  whether  he  stepped  from  the  sidewalk  to  the  pave- 
ment at  the  regular  crossing  for  pedestrians  or  a  few  feet  north 
of  it  but  it  is  elear  that  when  he  stepped  on  to  the  pavement 
he  looked  in  both  directions.  When  he  was  on  or  near  the  line 
that  divided  the  traffic  lanes  he  was  struck  by  the  lorman  car 
and  his  body  was  hurled  about  60  feet  to  the  north  and  west. 
There  is  a  conflict  in  the  evidence  as  to  the  distance  the  de- 
ceased was  north  of  the  cross  walk  when  he  was  struck  but  all 
the  evidence  shows  that  he  was  not  within  the  space  where 
pedestrians  usually  cross.  The  deceased  is  described  as  being 
a  large  man,  72  years  old,  one  arm,  crippled  with  rheumatism 
and  walking  with  a  cane. 

The  Herman  car  was  goin^  north  on  Park  Avenue  and 
approached  the  intersection  at  a  speed  of  30  to  35  miles  per 
hour*   Its  headlights  were  bxirning.  A  street  light  and  lights 
from  nearby  oil  stations  illuminated  the  intersection  and  the 
inuaediate  surroundings. 

Defendant  contends  that  the  deceased  was  "Jay  walking" 
and  that  therefore  as  a  matter  of  law  was  guilty  of  such  con- 
tributory negligence  as  to  bar  plaintiff's  right  of  recovery. 
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Section  172  Chap.  95i  111.  Rev.  Stat.  19^7  provides 
that  every  person  crossing  a  roadway  at  any  point  other  than 
within  a  marked  cross  walk  or  within  an  unmarked  crosswalk  at 
aa  intersection,  shall  yield  the  right-of-way  to  all  vehicles 
upon  the  highway. 

By  Section  171  of  said  Act  it  is  provided  that  in  the 
absence  of  traffic  control  signals  the  driver  of  a  vehicle  shall 
yield  the  right-of-way,  slowing  down  or  stopping  if  need  be  to 
80  yield  to  a  pedestrian  crossing  the  roadway  within  any  marked 
eross  walk  or  within  an  unmarked  crosswalk  at  an  intersection. 

Section  172  does  not  prohibit  a  pedestrian  from  crossing 
a  street  at  any  point  other  than  at  the  regaelr  crossing  but  it 
makes  his  right  to  the  use  of  such  places  inferior  to  all  vehicles 
upon  the  highway.  Considering  the  two  sections  together  it  is 
apparent  that  the  purpose  vas  to  eacact  from  the  pedestrian  who 
crosses  a  street  at  a  point  other  than  at  a  crosswalk,  a  higher 
degree  of  oare  than  at  street  intersections  and  crossings  where 
he  has  the  right-of-way  over  vehicles. 

There  is  evidence  which  tends  to  shov;  that  deceased 
had  reached  the  line  that  marked  the  division  between  the  two 
traffic  lanes  thereby  placing  him  closer  to  the  v/est  curb  than 
the  east,  and  beyond  the  lane  in  which  S  or  man  was  reQ.uired  to 
drive. 

For  the  purpose  of  passing  upon  defendant's  motion  for 
a  directed  verdict  the  court  must  assume  such  evidence  to  be  true. 
In  cwaplying  with  the  statutory  requirement  of  yielding  the  right- 
of-way  to  vehicles,  deceased  had  the  right  to  assume  that  the 
vehicles  would  comply  with  the  law  by  drivin||  on  their  proper 
side  of  the  street.  Under  such  a  stB,te  of  facts  the  question 
of  deceased'loontributory  negligence  became  one  of  fact  and  the 
eourt  properly  submitted  it  to  the  Jury. 

Instruction  JJo.  10  given  at  the  request  of  the  defendant 
was  Par.  A.  of  Section  172  as  above  Ci.uoted.  The  instruction  did  }&, 
not  include  Par.  d  of  said  section  which  is  a  material  provision 
and  should  have  been  included. 
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An  instruction  oouohed  in  statutory  langu  may  be 
properly  given  but  it  must  set  forth  the  essentials  of  the 
act  of  legislation,  and  if  it  omits  a  material  element  thereof, 
is  improper.  This  is  based  upon  the  fundamental  principle 
governing  instructions,  that  the  courts  charge  must  correctly 
state  the  law.   Gamble  vs.  Hayes  Transfer  &   Storage  Co. 
E78  111.  App.  365. 

Instruction  Ho.  14  given  at  the  req.uest  of  defendant 
told  the  Jury  that  there  was  no  presumption  that  the  defendant 
was  negligent  in  the  operation  of  his  automobile  from  the  mere 
fact  alone  that  the  automobile  of  the  defendant  collided  with 
plaintiff's  intestate  and  that  as  a  result  thereof  he  received 
injuries  from  which  he  died.   In  West  Chicago  St.  Ey.  Go.  Vs. 
Petters  196  111.  298  in  considering  a  similar  instruction  it 
was  said,  "This  class  of  instructions,  which  select  one  item 
of  evidence  or  one  fact  disclosed  by  the  evidence  and  state 
that  a  certain  conclusion  does  not  follow,  as  a  matter  of  law, 
from  that  fact,  are  calculated  to  mislead  and  confuse  a  jtiry. 
The  case  of  Drainage  Comrs.  vs.  Illinois  Central  Hailroad  Co. 
158  111.  353,  was  reversed  on  this  character  of  Instructions. 
If  an  instruction  of  this  nature  were  held  proper,  it  would  be 
possible  for  a  defendant  to  select  each  'mere  fact '  constituting 
the  entire  chain  of  facts  by  which  negligence  was  proved,  and 
enable  the  court  to  instruct  the  Jury  that  each  of  these  links 
in  the  chain  did  not,  of  itself,  constitute  negligence,  and  while 
each  particular  link  might  not,  of  itself,  constitute  negligence, 
yet  the  whole,  taken  together,  would,  and  thereby  the  court  would 
be  enabled  to  instruct  the  ivoej   on  the  facts  and  take  away  the 
consideration  of  facts  from  them." 

Defendant's  instruction  Ho.  17  told  the  jury  that  the 
preponderance  of  evidence  in  a  case  is  not  necessarily  determined 
by  the  number  of  witnesses  testifying  to  a  particular  state  of 
facts  and  then  named  the  things  the  jury  should  consider  in 
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determining  where  the  weight  and  preponderance  of  the  evidence 
really  lies  Ijut  omitted  any  reference  to  the  number  of  wit- 
nesses. The  eye  witnesses  to  the  accident  all  testified  on 
behalf  of  plaintiff  and  while  n\imbers  alone  was  not  controlling 
it  was  a  fact  that  the  Jury  might  well  have  considered  in 
deteiroining  whether  plaintiff  had  proven  her  case  by  the 
greater  weight  of  the  evidence.  This  instruction  was  also 
subject  to  the  criticism  directed  at  a  similar  instruction  in 
IMion  Traction  Co.  vS.  Hampe  228  111.  346  where  it  is  pointed 
out  that  an  instruction  should  not  be  worded  so  as  to  command 
the  Jury  to  consider  only  the  matters  specified  in  the  instruct- 
ion but  that  it  should  be  left  open  for  them  to  consider  all 
the  facts  and  olreiuastances  in  determining  the  weight  of  the 
evidence . 

Plaintiff  contends  that  it  was  error  to  admit  in  evid- 
ence defendant's  blue  print  of  the  intersection.   It  vvas  not 
identified  as  being  accurate  and  should  not  have  been  admitted. 
It  was  used  by  counsel  for  both  parties  on  their  respective 
eross-examinations  of  the  several  witnesses.  Witnesses  were 
aslced  to  m&tk   on  the  blue  print  with  a  pencil  the  place  where 
the  witness  was  standing  at  the  time  of  his  observation  of 
the  thing  he  was  testifying  about.  Witnesses  were  also  asked 
to  mark  on  the  blue  print  with  a  pencil  the  estimated  location 
of  certain  things  such  as  li^t  posts,  si^s  etc.   It  was  all 
done  without  scale  and  without  relevancy  as  to  distances.  In- 
numerable marks  were  made  so  that  when  it  went  to  the  jury  for 
their  examination  it  presented  an  array  of  marks  which  were  not 
connected  by  the  evidence. 

There  was  sufficient  error  in  the  record  to  warrant 
the  trial  court  in  granting. a  new  trial. 

Jud^ent  Affirmed. 
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WALTER  CHilTTIILIoi,   Gonf4rTato# 

of  the  i,state   of  (^ORGi*'^La?ERCH, 

Plaintif  C-ippellant , 


VS. 


\ 


JACOB  DLUOQH  and  CHAJPLLS   DXOGGIv, 
Defendott^s-Appejlees. 


Murphy ,   J : 


A:^#e^'  from  Cii^i|uit 
G<6^  of  ot.   Clatr 
,?^g€nty,   Illinois i 


1 


Walter  Chattillion  as  eonsenrator  of  the  estate  of 
George  LaPerch  brought  this  action  to  recover  damages  for 
personal  injuries  sustained  ty  his  ward  when  he  was  struck 
by  a  truck  owned  by  the  defendant  Jacob  Dlugon  and  which  at 
the  time  was  being  driven  by  defendant,  Charles  Dlugon. 

Plaintiff's  ward  was  injured  when  he  was  undertaking 
to  walk  from  the  west  to  the  east  side  of  a  State  road  in  the 
northerly  edge  of  a  thickly  settled  unincorporated  comm\anity 
known  as  Borth  Dupo.  The  accident  happened  about  6  P.M., 
Bovember  11,  19;:i6,  at  a  point  on  the  highway  described  as 
being  300  feet  south  of  a  bridge  that  spans  Prairie  Du-ont 
Drainage  canal.  Leaving  the  bridge  at  its  south  end  the  road 
curves  in  a  southeasterly  direction  and  when  100  feet  from 
the  bridge  extends  in  a  southerly  direction.  It  is  down 
g]?ade  from  the  bridge  into  Ijorth  Dupo,   The  extent  of  the 
grade  or  the  curve  is  not  shown.  The  concrete  drive v;ay  v^as 
18  feet  wide  with  dirt  shoulders  on  each  side  and  upon  which 
there  was  a  guard  fence  four  feet  from  the  roadway. 
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Oeorge  laPeroh,  71  years  old,  was  employed  by 
Walter  Cbattilllon  and  on  the  occasion  In  (question  was 
walking  easterly  from  the  Chattillion  home  in  the  direction 
of  the  hard  road  with  the  intent  of  orossing  to  the  east 
side*  As  he  came  near  the  driveway  but  before  he  stepped 
on  to  the  concrete  an  automobile  passed  in  front  of  him 
going  south*  Another  automobile  was  following  the  first  by 
a  distance  of  200  feet.  After  the  first  one  had  passed 
La?erch  passed  in  front  of  the  second  one  when  it  was 
30  feet  north  of  him.  He  reached  the  black  line  that 
marked  the  center  of  the  driveway  and  the  second  auto- 
mobile passed  behind  him.   refendent's  truck  followed  the 
second  automobile  across  the  bridge  and  after  leaving  the 
bridge  it  was  50  to  60  feet  behind  car  number  2*  The  de- 
fendant undertook  to  pass  the  car  that  was  ahead  of  him 
and  drove  the  truck  to  his  left  or  into  the  north  bound 
traffic  lane*  Car  number  2  was  traveling  ^U  miles  per  hour 
ana  defendant's  truck  was  going  slightly  faster.  Both  the 
car  and  the  truck  had  their  headlights  burning.  XaPereh 
testified  that  he  saw  the  first  car  when  it  passed  in  front 
of  him,  that  he  saw  car  number  2  when  he  passed  in  front 
of  it  but  that  he  did  not  see  defendant's  truck  at  anytime 
before  he  was  struck. 

The  only  question  presented  on  this  appeal  is  as  to 
the  correctness  of  the  court's  rxiling  directing  a  verdict 
for  the  defendant  at  the  close  of  plaintiff's  evidence. 

In  the  consideration  of  such  q.uestion  the  plaintiff 
Is  entitled  to  the  benefit  of  all  the  facts  that  the  evidence 
tends  to  prove  and  all  Just  inferences  that  can  be  drawn  there- 
from, and  the  evidence  mast  favorable  to  plaintiff  must  be 
taken  as  true.  Pollard  vs.  Broadway  Central  Hotel  Corp.  353  111. 
312;  Xibby,  Mciieill  <&  Libby  vs.  Cook  222  111.  216. 
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Ihe  biirden  was  on  plaintiff  to  affirmatively  show 
that  LaPeroh  was  in  the  exercise  of  due  care  and  caution 
for  his  own  safety  at  the  time  of  and  inuuediately  before  the 
accident  and  ordinarily  it  presents  a  (question  of  fact  for 
the  jury*  It  becomes  one  of  law  where  the  undisputed  evid- 
ence establishes  that  the  accident  resulted  from  the  negligence 
of  the  inj^lred  party.  If  there  may  be  a  difference  of  opinion 
on  the  question,  so  that  reasonable  minds  will  arrive  at 
different  conclusions  then  it  is  a  question  of  fact  for  the 
Jury.  Heidenreioh  vs.  Bremner  260  111.  439. 

Ih©  rule  of  law  which  gives  drivers  of  vehicles  and. 
pedestrians  on  the  public  highway  eq.ual  rights  does  not  excuse 
pedestrians  from  exercising  due  care  for  their  own  safety. 

La]Perch*s  only  excuse  for  not  seeing  the  truck  is 
that  it  was  behind  oar  number^.  When  he  was  on  the  west  side 
of  the  pavement  waiting  for  the  first  car  to  pass,  ear  number 
Z   and  the  truck  were  either  on  the  bridge  or  Just  south  of  it 
for  the  evidence  is  there  was  200  feet  distance  between  the 
first  and  seoond  car  and  50  to  60  feet  between  the  second  oar 
and  the  truck  and  the  distance  from  the  bridge  to  where  XaPerch 
undertook  to  cross  was  iiiOO  feet.  ¥*hen  I^Perch  was  waiting  for 
the  first  car  to  pass  he  could  have  looked  north  and  seen  both 
oar  niuaber  2  and  the  truck  for  if  either  the  car  or  the  truck 
was  on  the  curve,  which  extended  south  of  the  bridge  100  feet, 
that  woiild  place  the  truck  in  such  a  position  that  his  view 
was  not  obstructed  by  oar  number  2. 

If  the  oar  and  the  truck  were  south  of  the  curve  they 
were  within  200  feet  of  him  with  their  lights  burning  and  there 
is  no  reason  apparent  why  he  could  not  have  seen  the  truck  ofL 
the  reflection  of  its  lights  if  he  had  looked  for  it. 

Furthermore  when  LaPerch  reached  the  center  line  of 
the  pavement  he  was  still  in  a  position  where  the  exercise  of 
due  care  required  him  to  look  for  approaching  automobiles. 
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£Ten  though  defendant  was  negligent  In  uudertalcing  to  pass 
the  ear  ahead  of  hint  at  this  point  that  did  not  excuse  La 
Perch  from  using  due  care  for  his  own  safety.  He  had  crossed 
in  front  of  car  number  2  with  a  spftoe  of  HQ   feet  between  him 
and  the  car  and  haa  reached  the  center  line  of  the  pavement 
in  safety,  ^b   far  as  the  evidence  shows  had  he  remained  on 
the  center  line  defendant's  truck  would  have  parsed  in  front 
of  him.  But  having  made  one  adventure oas  flight  acrosi>  the 
west  half  of  the  pavement  he  tries  another.  There  is  no 
evidence  tending  to  show  that  he  looked  for  an  approaching  car. 
From  the  distances  shown  in  the  evidence  it  is  clear  that  de- 
fendant's truck  was  at  that  time  approaching  LaPerch  with  its 
lights  burning  and  was  within  60  feet  of  him  traveling  at 
35  or  40  miles  per  hour. 

XMder  such  a  state  of  facts  all  reasonable  minds  would 
agree  that  LaPerch's  failure  to  exercise  due  care  contributed 
to  his  injury. 

Without  regard  to  the  q^ueetion  of  the  sufficiency  of 
the  evidence  to  establish  the  negligence  charg^ed  we  find  that 
the  court's  ruling  in  directing  a  verdict  for  the  defendant 
should  be  supported  on  the  grounds  that  plaintiff  did  not  show 
XaPeroh  was  in  the  exercise  of  due  care. 


Judgment  Affirmed. 
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■-:D WARDS,  J. 

on  Kay  IJJ,  1934,  defendant  Ar  ,oni  -J.  Floyd  and  his  wife  iiiiana  A. 
Floyd  executed  a  real  estate  mortgage  to  secure  t'ro  notes,  one  for  '^3200 
payable  to  defendant  Areta  TfisnaGky,  their  daughter,  and  one  for  fl'SSS  paya- 
ble to  defendant  Harold  i'.  Floyd,  their  son.  Two  days  later,  plaintiff,  a 
creditor  of  yaid  mortKagore,  obtained  a  judgment  by  confession  against  them 
in  the  Buii   of  ■'■2,016.05,  and  execution  issued  thereon  was  returned  unsatis- 
fied* The  following  September  plaintiff  filed  thi..  suit  to  aet  aside  the 
mortgage  on  the  grovuids  of  fraud  and  want  of  coUBideration,  and  that  it  was 
given  for  the  purpose  of  hindering  and  delaying  plaintiff  in  the  collection 
of  its  judgment. 

At  the  trial  there  were  submitted  to  a  jury  two  questions;  first, 
was  the  mortgage  given  fraudulently  for  the  jjurpose  of  hindering  and  delay- 
ing plaintiff,  and  second,  ^as  it  v;ithout  conf;ic'eration.  The  j'-iry  answered 


^ 
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both  interrogatories  in  the  affirmative,  and  the  Cliancellor  approved  of  their 
findings  6uid  ©ntared  a  decree  granting  plaintiff  the  relief  prayed  for,  from 
"hloh  this  appeal  has  been  prosecuted. 

The  proof  shows  that  for  a  number  of  years  prior  to  1934  the  mort- 
gagors had  been  borroTrere  from  plaintiff,  a  banking  Inatitution  at  Green- 
ville, and  that  on  a  number  of  occasions,  as  late  as  1933,  they  had  rendered 
to  plaintiff  -^^ritten  statements  of  their  financial  condition,  listing  their 
obligations,  but  in  no  Inntance  shoYlng  txay   debta  to  either  their  son  or 
daughter. 

Defendant  Araonl  J.  Floyd  produced  what  he  claimed  was  a  copy  of  a 
financial  statement  given  by  him  to  plaintiff  on  August  13,  1S33,  hich 
showed  him  to  be  Indebted  to  his  daughter  In  the  sum  of  5^3,432.30}  he,  how- 
ever, failed  to  produce  copies  of  any  other  statements  which  he  at  aiiy  titae 
had  given  the  bank*  It  further  appears  that  thereafter,  on  September  33, 
1033,  and  before  the  execution  of  the  raortgaf;^,  he  gave  plaintiff  a  finan- 
cial statement  in  •^hlch  all  of  the  Indebtauness  was  Hated  as  belon*=;lng  to 
the  bank;  the  Items  "Notes  Payable  to  Others"  and  "All  Other  Debts"  being 
left  bl-'ink,  and  no  cla4,m  being  therein  made  of  any  debts  to  the  son  or  daugh- 
ter. It  seems  Indeed  strange  that  in  his  statement  of  August  13,  1933,  he 
should  list  Indebtedness  to  his  daughter  of  ^3,433.30,  and  a  few  ^eeks  later, 
over  his  signature,  solemnly  declare  his  total  obligations  with  no  mention 
made  of  a  debt  to  hur. 

The  son  and  daughter  both  testified  that  they  had  for  some  years 
prior  to  the  date  of  the  mortgage  loaned  various  sums  to  their  father  vhich 
they  had  earned  at  different  employments,  but  some  of  their  statements  rela- 
tive thereto  seem  somewhat  im..roba()le»  U})on  a  consideration  of  the  testimony 
T'e  are  of  opinion  that  the  jury  was  warranted  in  flndln^^  both  that  the  mortgage 
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vras  executed  with  fraudulent  intent  and  to  hinder  and  delay  plaintiff  in 
the  oolleotlon  of  its  debt,  and  that  it  waa  without  consideration,  and 
that  the  chfuicellor  rightfully  adopted  the  Jury's  advisory  finding  and 
correctly  rendered  a  aecree  for  pliiintiff . 

Defendants  submitted  to  the  court  an  inatruotion  as  follore:  "The 
court  Instructs  the  jury  that  A.  J.  Floyd  had  the  lawful  right  to  mortgage 
hie  land  to  his  daughter  and  son  for  a  debt  oved   to  them  by  aaid  A.  J. 
Floyd.  And  if  the  said  A.  J.  Floyd  was  indebted  to  hio  daughter  and  son, 
ho  had  a  right  to  secure  them  in  preference  to  other  parties  that  he  may 
have  owed,  and  his  doing  so  vrould  not  in  la^i?  be  deemed  fraudulent."   The 
court  refused  to  no   charge  the  jury,  and  such  action  is  assigned  as  error. 
The  rule  governing  in  such  transactions  is  aptly  stated  In  Bartel 
V.  Zimmerman,  293  Hi.,  at  page  163,  aa  follov^s:  -It  is  the  established 
rule  of  law  in  this  Stats  that  a  debtor  may  prefer  a  creditor  or  creditors 
md  that  3uch  preforencs  is  valid  nott?ithst abiding  the  claims  of  other  cred- 
itors, provided  the  debt  preferred  is  actual  and  the  property  trsJisf erred 
does  not  -reatly  exceed  the  amotint  of  the  claim,  and  that  tha  transaction 
is  not  a  aere  device  to  securv3  an  advantage  to  the  debtor,  or  to  h\nder, 
delay  or  defraud  other  creditors;"  and  to  the  stme   effect,  Trick  v.  Cata- 
V(m?.e,  331  111.,  S40;  Rice-3tix  Go.  v.  Albrecht  &   Oo.,  273  111.,  447; 
Dillman  v.  Hadelhoffer,  163  111.,  625. 

As  thus  stated,  one  of  the  requisites  neoet'eary  to  sustain  the  con- 
veyance is  that  it  must  be  in  good  faith  and  not  aiaiply  a  scheme  or  device 
to  secure  an  advaaitage  to  the  debtor  or  to  defraud  other  creditors.  The 
instruction  as  t  nciered  lacked  this  essential  element,  hence  ^as  erroneous 
and  properly  refused, 

<e  think  the  decree  upon  the  record  as  made  was  warranted  and  should 

bo  affirraed. 

Decree  affirmed. 
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